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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

   

      Case No: 36/08  

In the matters of : 

 

THE MINISTER OF JUSTICE AND 
CONSTITUTIONAL DEVELOPMENT             First Appellant 
 
 
ALBERT PHASWANE          Second Appellant   
 
AARON MOKOENA               Third Appellant 
 
 
and 
 
 
DIRECTOR OF PUBLIC PROSECUTIONS                Respondent  
      

___________________________________________________________ 
 

FOUNDING AFFIDAVIT   
___________________________________________________________ 
 
I, the undersigned, 

VIJAY DHULAM 

do hereby make oath and state as follows: 

 

1. I am a duly admitted attorney of the High Court of South Africa, 

Transvaal Provincial Division, practising as such in the capacity of 

Senior Assistant State Attorney at the offices of the State Attorney: 

Johannesburg. 
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2. I am the attorney of record of the Minister of Justice and Constitutional 

Development (“the Minister”). As such, I am duly authorized to bring 

this application and also to make this affidavit.   

 

3. The averments made herein are true and correct. The issues that are 

dealt with in this affidavit are mainly of a legal nature. The source of my 

knowledge is the documents that form part of the record of the 

proceedings. I confirm that I am familiar with the documents and am, 

on the basis of what is contained in those documents, in a position to 

make this application and to depose to this affidavit. 

 

4. The purpose of this affidavit is to support an application, now being 

brought in terms Rule 19(2) of the Rules of this Court, for leave to 

appeal directly to it against paragraphs 8 to 15 of an order issued by 

his Lordship, Mr Justice Bertelsmann, in a judgment delivered in these 

matters in Transvaal Provincial Division on 12 May 2008.  

 

5. I must hasten to point out that the Minister has already noted an 

appeal, in terms of Rule 16(2), against paragraphs 1 to 6 of the order 

issued by Bertelsmann J in this matter. In paragraphs 1 to 6 of his 

order, the learned Judge declared unconstitutional certain provisions of 

the Criminal Procedure Act, No 51 of 1977 (“the Act”). In paragraph 7 

of the order, the declarations of invalidity were suspended pending the 
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decision of this Court. In paragraphs 8 to 15 of the order, the learned 

Judge issued certain further declaratory orders and also a mandamus, 

with the object of ensuring “that systemic shortcomings in the system 

are addressed”. 

 

6. On 15 July 2008, the Honourable Chief Justice issued directions, in 

terms of Rule 16(4). Paragraph 1 of the directions state: 

”The application for confirmation and appeals against orders of 

invalidity issued by the High Court are set down for hearing on Tuesday 

9 September 2008 at 10h00.” [Emphasis inserted.] 

 

7. It appears that the hearing of 9 September 2008 will be confined to the 

question of whether or not the declarations of invalidity made in 

paragraphs 1 to 6 of the Order of the learned Judge ought to be 

confirmed. 

 

8. I must respectfully point out that the declarations and other orders 

made in paragraphs 8 to 15 also raise constitutional questions. As will 

be detailed hereunder, the Minister has from the outset intended to 

appeal against those declarations and orders as well. To that end, an 

application was initially made to the Court a quo for leave to appeal to 

this Court against paragraphs 8 to 15 of its Order. However, relying on 

the provisions of the previous Rules of this Court, that application was 
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replaced by an application to the Court a quo to certify that it is in the 

interests of justice for the appeal against paragraphs 8 to 15 of the 

Order for that appeal to be brought directly to this Court and there is 

reason to believe that this Court may give the Minister leave to note an 

appeal against paragraphs 8 to 15 of the Order. Both applications were 

served on all the parties that are affected by this application. 

 

9. In making those applications and appealing against the declarations of 

constitutional invalidity, it was intended that both matters would be 

heard by this Court at the same time.    

 

10. After the directions were issued, and having considered paragraph 1 of 

the directions, counsel and I realised that the first procedure adopted to 

challenge paragraphs 8 to 15 of the Order of the Court a quo is at best 

inappropriate and the second incorrect. The correct and appropriate 

procedure, having regard to all the circumstances, is to apply to this 

Court itself for leave to appeal to it, in terms of Rule 19(2) of its Rules, 

against paragraphs 8 to 15 of the order of the Court a quo. Hence the 

present application.       

 

11. I apologise that this procedure was not followed in the first place. I 

respectfully submit, however, that none of the other parties in this 

matter have been or will be prejudiced. What is set out herein is in 
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substance what was set out in the earlier applications to the TPD. As I 

have already stated, both those applications were served on all the 

parties affected by this application. In addition, mention was made in 

the Notice of Appeal to this Court in respect of paragraphs 1 to 6 of the 

Order of the Court a quo that an application for a certificate had been 

made to the Court a quo.  

 

12. However, the fact that the application was not brought in terms of Rule 

19(2) in the first place has the unfortunate result that this application for 

leave to appeal is being made out of time. I apologise for the non-

timeous lodging of this application, and pray that the delay be 

condoned. I will later in this affidavit address the issue of condonation. 

 

13. In addition, if this application were to be entertained, further directions 

will have to be issued in respect of how the challenge to paragraphs 8 

to 15 of the Order is to be dealt with. I apologise for this as well. 

However, I submit that paragraphs 8 to 15 of the Order raise important 

questions about the conduct of criminal trials in which children are 

involved and these questions ought to be considered by this Court, 

notwithstanding that it will require that the parties are required to deal 

with more issues than are set out in the directions dated 15 July 2008.           
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14. I further submit that that all the requirements for the grant of leave to 

appeal to this Court are present in respect of the orders made in 

paragraphs 8 to 15 of the Order of the Court a quo. 

 

15. In this respect, I point out at the outset that the declarations or orders 

made in each of those paragraphs raise constitutional matters. The 

principal constitutional issues raised are as follows. First, the 

constitutional rights of children who are involved in any capacity in a 

criminal trial. Second, the Court’s entitlement, in the circumstances of 

the cases before it, to issue the declaratory orders and the mandamus 

that it did in respect of those rights. 

 

16. In addition to the foregoing, the orders in those paragraphs have far-

reaching implications for the Department of Justice and Constitutional 

Development. The substance of those orders deserves the attention of 

this Court. I submit that, because they are closely connected to the 

findings of unconstitutionality made in paragraphs 1 to 6 of the order, it 

is desirable that they are considered by this Court at the same time that 

it considers whether or not to confirm the findings of unconstitutionality. 

I submit that many of the issues that will have to be considered by this 

Court when it decides on whether the findings of constitutional invalidity 

ought to be confirmed will also arise in any consideration of the 

correctness of paragraphs 8 to 15 of the order of the Court a quo. 
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17. In the circumstances, I submit that the determination of whether or not 

leave ought to be granted against paragraphs 8 to 15 ought to be made 

by this Court. In addition, if such leave to appeal is to be granted, it 

ought to be granted to this Court. If it were to be granted to any other 

Court, there is the risk of conflicting decisions on matters that are 

integrally connected to one another. That dispute, in respect of 

paragraphs 8 to 15 will have to be resolved by this Court eventually. It 

is submitted in the premises that the balance of convenience, for all 

parties concerned, suggests that, if leave to appeal is granted, it ought 

to be granted directly to this Court. In addition, the appeal ought to be 

heard at the same time that this Court hears argument on whether or 

not to confirm the declarations of constitutional invalidity made in 

paragraphs 1 to 6 of the Order of the Court a quo.  

 

18. I submit further that there is a reasonable prospect that this Court will 

reverse the orders made in paragraphs 8 to 18, if leave to appeal to it is 

granted. The bases on which I make that submission are set out 

hereunder. 

 

19. First, notwithstanding the learned Judge’s finding to the contrary, by 

issuing the declaratory orders and the mandamus set out in paragraphs 

8 to 15, the learned Judge did transgress upon the terrain of the 
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Executive, thereby breaching the principle of the separation of powers.  

That conclusion is reinforced by the following considerations. The 

relevant provisions of Act 32 of 2007 (“the 2007 Act”) set out the 

obligations and powers of the various role players responsible for 

developing and compiling the national policy framework contemplated 

in s 62(1) of the 2007 Act. The effect of the Court’s order is to impose 

restrictions and guidelines on the contents of the policy framework and 

the manner in which it should be formulated. The Court thus usurped 

the powers of those charged with the formulation of the framework.  In 

addition, s 65 of the 2007 Act requires the Minister to submit reports to 

Parliament on an annual basis on the implementation of the 2007 Act. 

The order now requires that a report also be made to the Court a quo. 

Consequently, the effect of paragraph 14 of the order is to usurp the 

powers of those charged with formulating the framework and to 

challenge the adequacy of the oversight function of Parliament. 

 

20. Second, the background against which paragraphs 8 to 14 of the order 

were made did not entitle the learned Judge to issue the declaratory 

orders or the mandamus. That background is the following. In terms of 

Rule 16A of the Rules of the High Court, the learned Judge mero motu 

raised the question whether certain provisions of the Act were 

compatible with the Constitution. The learned Judge also called for 

submissions by affected or interested parties to address the question of 
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unconstitutionality and also to deal with inter alia the following matters: 

existing procedures to protect child victims and other child witnesses in 

the criminal process; alternatives to such procedures; and how the 

present procedure may be adapted to make it constitutionally 

compatible. However, the scope of the declaratory orders made and 

the mandamus issued went beyond these matters. The effect of the 

foregoing is that the terms of the declaratory orders and mandamus fell 

outside the scope of the matters that the parties were required to deal 

with. As a result, orders were issued that have an impact on the 

Department without its having had an opportunity of deal with the 

substance and ambit of the orders. 

 

21. Third, the learned Judge was not entitled to issue, alternatively ought 

not to have issued, paragraphs 8 to 14 of the order until at least the 

following steps had been taken. The parties, and  especially those 

charged with the administration of the 2007 Act, were given adequate 

notice that the learned Judge was contemplating issuing orders of the 

nature contained in paragraphs 8 to 14. The parties were invited to 

submit evidence on the steps taken by those charged with the 

administration of the provisions of the Act on the matters in question 

and setting out why further steps had not been taken. In the absence of 

such notice and invitation, only the National Director of Prosecutions 

presented an affidavit dealing with the availability of intermediary 
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services and electronic devices. However, in the absence of any notice 

or invitation as set out above, the Minister did not deal with the “critical 

systemic challenges” facing the administration. 

 

22. An order was thus made against the Minister when no notice was given 

to her that such an order was contemplated or even possible and she 

was not given an opportunity to place evidence before the Court in 

respect of the declaratory orders and the mandamus. 

 

23. Fourth, the declarations and mandamus were issued in respect of a 

framework that has yet to be formulated. In the absence of some 

concrete complaint about the manner in which the power to formulate 

the framework and what it would provide for, the learned Judge was not 

entitled to issue paragraphs 8 to 14 of the order. The effect of those 

paragraphs is to impermissibly curtail the powers and discretion of 

those who are charged with formulating the framework, without any 

indication that these tasks would not be executed as contemplated by 

the Constitution and the applicable statutory matrix. The effect of the 

foregoing is that the principle of the separation of powers was again 

breached. 

 

24. Having regard to the foregoing, I respectfully submit that the learned 

Judge erred in issuing the declaratory orders and the mandamus. Had 
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the learned Judge not erred as set out above, he would not have issue 

the declaratory orders and the mandamus. In the premises, I submit 

that there are reasonable prospects that this Court may uphold the 

appeal in respect of paragraphs 8 to 15 of the order of the Court a quo.  

 

25. In light of the foregoing, I respectfully submit that a case has been 

made out for leave to appeal being granted. 

 

26. I return now to the question of the delay in bringing this application in 

terms of Rule 19(2) of the Rules of this Court. The application ought to 

have been made by 2 June 2008. Formally, it is some eight weeks late. 

However, I must emphasise the following. First, an application for leave 

to appeal was lodged with the Court a quo by 2 June 2008. That 

application was served on all parties who were involved in the matter. 

In addition, acting in terms of the previous Rules of this Court, an 

application was them made for a certificate in terms of Rule 18 of those 

Rules. The procedure that was adopted in each of those instances 

followed upon advice that the Minister received from her legal 

representatives. Those procedures were not the correct ones. 

However, I submit that the Minister and her Department ought not to be 

penalized for the remissness of her legal representatives. 
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27. In addition, I submit that no prejudice has been caused to or will be 

suffered by the other parties, who had been made aware timeously that 

the Minister intends appealing against paragraphs 8 to 15 of the order 

of the Court a quo and what the grounds of such appeal are. 

 

28. Finally, I submit that it is not without significance that, in terms of 

paragraph 16 of the order, the learned Judge himself referred the entire 

matter to this Court. 

 

29. In the circumstances, I respectfully pray that the late application, now 

made in terms of Rule 19(2), be condoned. 

 

30. In the premises, I submit that a case has been made out for condoning 

the non-timeous making of this application and also for the grant of 

leave to appeal.  

 

WHEREFORE I humbly pray for an order as set out in the Notice of Motion. 

        

 

_______________________ 
DEPONENT  

 

Signed and sworn to before me at                                  on this                         

day of July 2008 by the deponent, she having acknowledged that she knows 

and understands the contents of her affidavit, that she has no objection to 
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taking the prescribed oath and that she considers it to be binding on her 

conscience. 

 

 

_________________________________ 

Commissioner of Oaths 

 
 

 


