
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CC CASE NO.: CCT 36/08 

In the application for the confirmation of the declarations of invalidity by: 

THE DIRECTOR OF PUBLIC PROSECUTIONS,   
TRANSVAAL Applicant 
 
and  

 

THE MINISTER OF JUSTICE AND  
CONSTITUTIONAL DEVELOPMENT First Respondent 

 

ALBERT PHASWANE Second Respondent 

 

AARON MOKOENA Third Respondent 

 

And in the matter of the Appeals against the declarations of invalidity by: 

 

THE MINISTER OF JUSTICE AND  
CONSTITUTIONAL DEVELOPMENT First Appellant 

 

ALBERT PHASWANE Second Appellant 

 

AARON MOKOENA Third Appellant 

and 
 
THE DIRECTOR OF PUBLIC PROSECUTIONS,   
TRANSVAAL Respondent 

 

and 

 
CENTRE FOR CHILD LAW 
 
CHILD LINE SOUTH AFRICA 
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RESOURCES AIMED AT THE PREVENTION OF CHILD ABUSE AND 
NEGLECT (RAPCAN) 
CHILDREN FIRST 
OPERATION BOBBI BEAR Amici Curiae 

 

In the application to be admitted as amicus curiae by:  

 
PEOPLE OPPOSING WOMEN ABUSE (POWA) Applicant 
 

 
FOUNDING AFFIDAVIT 

 
 
 
I, the undersigned, 
 
 

DELPHINE SERUMAGA 
 

do hereby make oath and say that: 

 

1. I am an adult female and the Director of People Opposing Women 

Abuse, hereinafter referred to as (“POWA”) with its offices at 64 Mitchell 

Street, Berea, Johannesburg, 2143.  I am duly authorised to depose to 

this affidavit and to bring this application to be admitted as amicus curiae 

on behalf of POWA, and in this regard annex a copy of the resolution 

marked annexure “DS1”, taken by the Management Committee. 

 

2. The facts set out herein are within my own personal knowledge and are 

true and correct unless the context clearly indicates otherwise.  Where I 

make submissions of a legal nature, I do so on the advice of POWA’s 

legal representatives. 
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3. POWA is a juristic person capable of suing and being sued in its own 

name as reflected in clause 15.9 of its Constitution, annexed hereto 

marked “DS2”.   

 

4. On 25 August 2008 POWA requested written consent (through its 

attorneys of record) from the Director of Public Prosecutions, Transvaal, 

the Minister of Justice and Constitutional Development and Pieter Van R 

Coetzee Attorneys (acting on behalf of Messrs Phaswane and Mokoena) 

for leave to intervene in these proceedings as amicus curiae in terms of 

the Constitutional Court Rule 10(1).  Copies of the abovementioned 

letters are annexed hereto as “DS3”, “DS4”, and “DS5” respectively. 

 
5. POWA has obtained consent for its admission as an amicus curiae from 

the Minister of Justice and Constitutional Development, as is apparent 

from “DS6” hereto.  Pieter Van R Coetzee Attorneys has also indicated 

that they have no objection to POWA’s admission as an Amicus Curiae 

subject to the Chief Justice’s decision in this regard, as is apparent from 

“DS7” hereto.  As at the date of deposing to this affidavit, no consent had 

been received from the Director of Public Prosecutions, Transvaal. 
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THE INTEREST OF POWA IN THESE PROCEEDINGS 
 

6. POWA is a non-governmental organisation. The organisation is based in 

Johannesburg but renders services in various parts of the country and 

internationally. 

 

7. At present, POWA is directly involved inter alia in the following initiatives: 

 

7.1. Developing and promoting support structures and resources 

appropriate to the survivors of gender-specific violence; 

 

7.2. Promoting societal transformation (which includes training and 

education) by challenging laws and practices that engender, 

facilitate or perpetuate gendered forms of violence. 

 

8. The implementation of these objectives is set out in “DS2”.  This includes 

that POWA:  

 

8.1. Engage in proactive advocacy strategies including lobbying 

government, make policy recommendations, and engage with 

other institutions of civil society regarding the issue of violence 

against women; 

 

8.2. Establish networks amongst groups working to combat violence 

against women; 
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8.3. Research and develop an understanding of violence against 

women within the South African context; 

 
8.4. Offer counselling services to survivors of physical, sexual and 

emotional abuse irrespective of race, colour, creed, sexual 

orientation or sex; 

 
8.5. Assist survivors of physical, sexual and psychological abuse in 

utilising channels of legal redress, health and welfare facilities 

provided by the state and other organisations; 

 
8.6. Provide information and education by conducting workshops and 

seminars, sharing resources, rendering assistance and support 

to other organisations, groups and members of the public; 

 
8.7. Offer shelter for battered women and their children. 

 

9. It is respectfully submitted that POWA, with its extensive experience and 

knowledge in the field of gender-specific violence, is in a position to 

make submissions that will be of assistance to this Court and that will not 

be canvassed by any of the other parties to the proceedings. 

 

10. I should also point out that POWA was admitted as an Amicus Curiae in 

the proceedings in the Court a quo and to that end made submissions in 

which it sought to assist the Court. 
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THE POSITION TO BE ADOPTED BY POWA 
 

11. I respectfully submit that the position to be adopted by POWA is to 

support the declarations of invalidity made by the Court a quo.  

 

THE SUBMISSIONS TO BE ADVANCED BY POWA 
 

12. It has come to my attention that certain other Amici Curiae have already 

been admitted in these proceedings before this Court.  Unfortunately 

POWA was not in a position to make application for admission as an 

Amicus when those Amici applied given that at that time it was not aware 

of these proceedings in the Constitutional Court.   

 

13. I should also mention that the Amici who have been admitted thus far 

focus mainly in the area of children’s rights.  POWA’s role as an Amicus 

in these proceedings will bear a particular focus on the gendered nature 

of sexual violence and the implications thereof in respect of children.  

POWA will accordingly be mindful not to repeat submissions being made 

by the other Amici.   

 

14. Against that backdrop POWA will advance Submissions in respect of the 

following issues: 

 

14.1. The context within which child victims / witnesses tender 

evidence in Court and the relevance of that context to an 

assessment of compliance with constitutionally prescribed norms 

and standards; 
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14.2. The State’s obligations in respect of the constitutional right to be 

free from all forms of violence, the right to equality and the 

imperative that the best interests of the child be given paramount 

importance in all matters concerning the child (through an 

analysis of both the constitutional rights at stake and the 

international obligations); 

 
14.3. That the obligations engendered by the aforesaid rights impose 

a duty on the State to mitigate the secondary trauma 

experienced by child witnesses / victims when tendering 

evidence in respect of sexual offences in criminal proceedings; 

 
14.4. The extant provisions of sections 170A(1), 170A(7), 153(3) and 

153(5) in the Criminal Procedure Act are inadequate in that they 

are not consonant with the imperatives engendered by the 

constitutional rights referred to in paragraph 14.2 hereinabove. 

 
15. The Submissions to be advanced by POWA will also focus on an 

appropriate remedy.  

   

16. Finally, I understand that Directions have already been issued by the 

Chief Justice which impose certain timeframes for the filing of 

Submissions in order to facilitate a hearing before this Court on 6 

November 2008.  I place on record that if admitted, POWA will adhere to 

those timeframes and not cause disruption thereto.  
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17. In the circumstances, I respectfully pray for an Order in the terms set out 

in the Notice of Motion. 

 

 

________________________ 

DELPHINE SERUMAGA 

 

I certify that: 
 
1. The deponent acknowledged to me that: 

1.1 she knows and understands the contents of this declaration; 
1.2 she has no objection to taking the prescribed oath; 
1.3 she considers the prescribed oath to be binding on his conscience. 

2. The deponent thereafter uttered the words: “I swear that the contents of this 
declaration are true, so help me God.” 

3. The deponent signed this declaration in my presence at   
___________       on this the   day of September 2008. 

 
 
       ________________________ 
       COMMISSIONER OF OATHS 


