
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

         Case No. CCT 36/08  

 

In the matter of the application for confirmation of declarations of invalidity between : 

THE DIRECTOR OF PUBLIC PROSECUTIONS, TRANSVAAL Applicant 

and  

THE MINISTER OF JUSTICE AND CONSTITUTIONAL 

DEVELOPMENT  

First Respondent 

ALBERT PHASWANE Second Respondent 

AARON MOKOENA Third Respondent 

  

And in the matter of the Appeals against declarations of 

invalidity between :  

 

 

THE MINISTER OF JUSTICE AND CONSTITUTIONAL 

DEVELOPMENT  

First Appellant 

ALBERT PHASWANE Second Appellant  

AARON MOKOENA Third Appellant  

And 

THE DIRECTOR OF PUBLIC PROSECUTIONS, TRANSVAAL Respondent  

 

In the application to be admitted as amicus curiae of :  

 

 



 2

 

______________________________________________________________________ 

FOUNDING AFFIDAVIT  

 

 

I, the undersigned 

SAMANTHA WATERHOUSE  

 
do hereby make oath and state that: 

 

1. I am an adult female advocacy manager employed as such at Resources Aimed at 

Prevention of Child Abuse and Neglect (hereinafter referred to as “RAPCAN”), 

whose offices are situated at D.P. Marais Centre, Main & White Roads, Retreat, 

Cape Town.  

 

2. I am duly authorised to depose this to affidavit and to bring this application on behalf 

RAPCAN, to be admitted as an amicus curiae in the current proceedings. I annex 

hereto marked annexure “SW1” a copy of the authority empowering me to do so.  

 

3. The facts set out herein are within my own personal knowledge unless the context 

indicates otherwise and are to the best of my belief both true and correct.  

 

PARTIES 
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4. The First Applicant in the amicus application is RAPCAN, a non-profit organisation 

incorporated under section 21 of the Companies Act. 

 

5. The Second Applicant in the amicus application is Children First, a non-profit 

organisation whose offices are situated in the Diakonia Centre on St. Andrews Street 

in Durban. 

6. The Third Applicant in the amicus application is Operation Bobbi Bear, a non-profit 

organisation whose offices are situated at Amanzimtoti in KwaZulu-Natal. 

 

PURPOSE OF THIS APPLICATION 

7. In this application, RAPCAN, Children First and Operation Bobbi Bear seek to be 

admitted as amici curiae in the criminal proceedings currently underway in the above 

Honourable Court. RAPCAN, Children First and Operation Bobbi Bear seek to make 

submissions jointly in response to the notice under rule 16A issued by the above 

Honourable Court on (?) (hereinafter referred to as “the rule 16A notice”). 

 

8. Our attorneys of record have requested written consent of all the parties for 

RAPCAN, Children First and Operation Bobbi Bear to intervene as amici curiae in 

the main application. A copy of the said letters are annexed hereto marked “SW2(1)” 

SW2(2) and SW2(3) respectively. 
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9. The Legal Aid Board, as the legal representatives for the abovementioned accused, 

has consented to the intervention of the three organisations as amici curiae. In this 

regard I annex hereto marked “SW3” a copy of their letter of consent. 

 

10. The representative for the State, Advocate H M Meintjes SC has not responded to 

the letters requesting the consent of the State to the intervention of RAPCAN, 

Children First and Operation Bobbi Bear as amici curiae.  On or about 31 August 

2007 our attorney, Mr Mahendra R Chetty of the Legal Resources Centre in Durban 

telephonically informed Advocate Meintjes SC that we would be forwarding a letter 

on behalf of Operation Bobbi Bear and Child First to intervene as amici curiae in the 

matter.  She indicated that she had no objections to such intervention.  We are 

advised by our attorney, on the basis of an electronically generated email response 

from her computer that Advocate Meintjes SC is away on leave until 25 September 

2007. There has however been no indication that the State is opposed to our 

intervention. 

 

THE INTEREST OF RAPCAN, CHILDREN FIRST AND OPERATION BOBBI BEAR 

AS AMICI CURIAE IN THESE PROCEEDINGS 

Background and interest of RAPCAN 

 
11. RAPCAN is a non-profit organization based in Cape Town, established in 1989 by 

the University of Cape Town’s Department of Paediatrics and Child Health.  It is 

incorporated in terms section 21 of the Companies Act.  
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12. RAPCAN is committed to developing child abuse prevention strategies to combat 

patterns of abuse, which affect the lives of children and adults. This is done through 

training adults, informing children, materials development, dissemination and 

advocacy.  

 

13. RAPCAN offers support services to child victims of sexual offences at six Sexual 

Offences Courts in and around Cape Town. This service seeks to improve the ability 

of children to testify successfully against those accused of sexual offences, to 

reduce the secondary trauma experienced by children, and to increase the chances 

of successful prosecutions in relation to these cases. This programme also develops 

resources aimed at the extension and improvement of services to child victims in the 

criminal justice system.  

 

14. RAPCAN regards the development of appropriate legislation and policy as a key 

element of any strategy to protect children. RAPCAN focuses on the reform of law 

and policy with a view to ensuring the entrenchment of the rights of children. Current 

advocacy initiatives at a national level focus on the Children’s Bill, the Sexual 

Offences Bill, and the Child Justice Bill. More localised initiatives relate to provincial 

policy and legislation, as well as strategies to improve local service delivery. 

RAPCAN is also an active member of the Child Justice Alliance, the Children’s Bill 

Working Group, and the Sexual offences Bill Working Group.  

 

Background and interest of Children First and Operation Bobbi Bear 
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15. I annex hereto marked “SW4” and “SW5” respectively supporting affidavits deposed 

to on behalf of Children First and Operation Bobbi Bear. In these affidavits, the 

respective directors of these non-profit organisations set out the background and 

interest of the respective organisations in the current proceedings.  

 

The issues at hand 

16. The issues raised by this Honourable Court in the rule 16A notice include the 

following: 

16.1. Whether the provisions of the Criminal Procedure Act 51 of 1977 (“the 

CPA”) that require child victims and child witnesses to testify- 

(a) under oath or affirmation, albeit through an intermediary, without 

compulsory assistance by a counsellor or similar advisor; 

(b) according to the rules of an adversary procedure 

are compatible with the Constitution. 

   

16.2 Whether section 52(2)(c) and 52(3)(d) and (e) of the Criminal Law Amendment 

Act 105 of 1997 are compatible with the provisions of section 28(2) of the 

Constitution insofar as the child victim is required  to testify once again during 

confirmation proceedings or appear at sentence proceedings. 

 

17. In essence, the issues raised by this Honourable Court involve, at their core, the 

rights and interests of child victims who testify against their abusers in Court.  
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18. RAPCAN, Children First and Operation Bobbi Bear are all actively involved in 

directly and indirectly assisting child victims at various stages in the criminal justice 

system. 

  

19. All three organisations thus have a direct interest in the current proceedings. 

Furthermore, the involvement of the three organisations as amici in the present 

matter will undoubtedly assist the above Honourable Court in deciding the issues 

canvassed in the Rule 16A notice. 

 

POSITON TO BE ADOPTED BY THE AMICI 

 

20. The position to be adopted by RAPCAN, Children First and Operation Bobbi Bear is 

that currently, the provisions of the CPA do not provide child complainants with the 

maximum and least traumatising protection that the law can provide. As a result, 

child complainants are exposed to secondary victimisation at the hands of the 

criminal justice system. In essence, the existing provisions fall foul of section 28(2) 

of the Constitution insofar as they do not treat the best interests of children as 

paramount.   

 

SUBMISSIONS TO BE ADVANCED 

21. RAPCAN, Children First and Operation Bobbi Bear seek to analyse the present 

provisions of the CPA and will contend that these provisions are not consistent with 

section 28(2) of the Constitution in that they do not serve to treat the best interests of 
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the child as paramount. To support this contention, RAPCAN, Children First and 

Operation Bobbi Bear will submit that: 

 

21.1. children who have been sexually violated are faced with a number of 

pressures as a result of reporting the crime committed against them. 

These include: 

 

21.1.1. The personal physical, psychological and emotional impact of the 

traumatic experience; 

 

21.1.2. The trauma associated with recounting and conveying the traumatic 

experience to loved ones; 

 

21.1.3. The stress associated with medical and physical examinations 

(including testing for HIV); 

 

21.1.4. Family and social reaction to the experience; 

 

21.1.5. The trauma associated with reliving the traumatic experience and 

conveying the details thereof to a stranger; 

 

21.1.6. Being questioned by a stranger about the traumatic experience; 
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21.1.7. Fear of having to testify; 

 

21.1.8. Fear at the prospect of meeting the perpetrator in Court; 

 

21.1.9. The trauma of attending Court and having to relive the traumatic 

experience once more; and 

 

21.1.10. The trauma of being questioned in Court about the traumatic 

experience. 

 

21.2. These pressures have a direct impact on the emotional and psychological 

well-being of the child (during and after the trial). Not only can it influence 

the quality and accuracy of the child’s evidence and the way that the court 

interprets the child’s evidence and demeanour, but it also has a profound 

impact on the child’s life.  

 

21.3. Anxiety is the most prevalent response to an upcoming trial. Extreme 

anxiety is associated with not knowing what to expect, and with facing the 

accused at court. Research shows that anxiety reduces motivation and 

effort to remember details; it results in disorganised recall, adds to 

confusing about events and thus seriously impacts on the credibility of a 

witness. It also affects the child’s ability to eat and sleep in the days 
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preceding the trial, thus affecting the child’s physiological ability to 

concentrate.  

 

21.4. The court environment is alienating to the child. In this environment, 

children quickly become bored and distressed. As a result, they are often 

less able to provide the court with the level of detail regarding the event that 

is necessary for the court to make an informed decision1.   

 

21.5. When testifying children may be traumatised by speaking in public about a 

traumatic event that the child often feels deeply ashamed of and is made to 

feel responsible for. 

 

21.6. Research indicates that children are less traumatized (and consequently 

give more detailed and accurate information) when testifying in a familiar 

and comfortable environment.  

 

21.7. Furthermore, children need to be accompanied to court by a child safety 

officer (or another caregiver who plays a similar role) with whom the child is 

familiar. The child safety officer ought to be present while the child is 

testifying. The child safety officer need not participate in the proceedings 

and is present merely as an observer and source of comfort to the child. 

 

                                                 
1 Muller, K An Inquisitorial Approach to the Evidence of Children  
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21.8. The adversarial process also severely hampers the child’s sense of safety 

and well-being. Cross-examination is experienced by children as an attack 

and harassment from a respected adult. The fact that the other adults 

present do not protect the child means that the child feels helpless, and is 

often interpreted to mean that s/he is at fault, thus exacerbating the trauma 

experienced as well as the long term negative impact of the trial. Cross-

examination is embarrassing, distressing and traumatic to any complainant 

and more so to a child. 

 

21.9. The style and method of questioning during cross-examination is often 

inappropriate to the cognitive development of a child complainant.  For 

example, children become confused by multifaceted questions and multiple 

choice questions, and children younger than ten are not able to understand 

hypothetical questions.   

 

21.10. This effectively means that the truth is hidden from the court by the 

semantics and linguistic agility of the adult questioners. 

 

21.11. This is exacerbated where the accused is unrepresented and directly cross-

examines a child complainant. Hence, section 166 of the Criminal 

Procedure Act 51 of 1977 is inconsistent with section 28(2) insofar as it 

allows an unrepresented accused to question a child witness directly. 
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22. RAPCAN, Children First and Operation Bobbi Bear also seek to make submissions 

on the content and interpretation of: 

 

22.1. section 28(2) of the Constitution particularly as applied in the present 

context; and 

 

22.2. the right of the accused to a fair trial under section 35(3) of the 

Constitution. 

 

23. In drawing on their extensive experience in dealing with child victims, RAPCAN, 

Children First and Operation Bobbi Bear also seek to make submissions on viable 

alternatives to the current status quo in relation to the testimony of child victims 

during criminal trials. 

  

24. These submissions will be buttressed with reference to research and academic 

writings. In particular, reliance will be placed on a case study undertaken by Children 

First to examine a child victim’s experience of the criminal justice system. A copy of 

the published case study is annexed to the attached supporting affidavit of Deborah 

Ewing and marked “DE2”. 

 

25. Furthermore, the amici seek to make submissions on international law and 

international practice in relation to the position of child witnesses and their treatment 

in sexual offences trials. 
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26. In the circumstances I pray for an order admitting RAPCAN, Children First and 

Operation Bobbi Bear as amici curiae in the current proceedings. 

 

 

 

_____________________________ 

DEPONENT 
 

I HEREBY CERTIFY that the deponent has acknowledged that s/he knows and 

understands the contents of this affidavit which was sworn to and signed before me at 

DURBAN this the     day of September 2007 in compliance with the regulations 

contained in Government Notice R.1258 dated 21 July 1972, as amended. 

 

 

_____________________________ 

COMMISSIONER OF OATHS            
Name, Address, Capacity & Area 
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