
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO: CCT 36/2008 

TPD CASE NO:  CC 192/2007 & 

        CC 7/2007 

 

In the ex parte application of:- 

 

CENTRE FOR CHILD LAW  Application for admission as 

amici curiae 

CHILDLINE SOUTH AFRICA  

 

In the matter of the Application for confirmation of declarations of invalidity 

between: 

 

THE DIRECTOR OF PUBLIC PROSECUTIONS, TRANSVAAL Applicant 

 

And 

 

THE MINISTER OF JUSTICE AND CONSTITUTIONAL 

DEVELOPMENT            First Respondent 

 

ALBERT PHASWANE                       Second Respondent 



 

AARON MOKOENA               Third Respondent 

 

And the matter of the Appeals against declarations of invalidity between: 

 

THE MINISTER OF JUSTICE AND CONSTITUTIONAL 

DEVELOPMENT            First Appellant 

 

ALBERT PHASWANE              Second Appellant 

 

AARON MOKOENA      Third Appellant 

 

And  

 

THE DIRECTOR OF PUBLIC PROSECUTIONS, TRANSVAAL Respondent 

 

 

FOUNDING AFFIDAVIT 

 

I, the undersigned  

 

CARINA DU TOIT 

 



state under oath the following: 

 

1. I am an adult woman currently employed by the Children’s Litigation 

 Project at the Centre for Child Law, University of Pretoria.  I have obtained 

 my BA and LLB degrees from the University of Stellenbosch and a LLM 

 degree from the University of Pretoria. 

 

2. I have been duly authorised to depose to this affidavit on behalf of the 

 Centre for Child Law and Childline South Africa. 

 

3. The facts contained herein are to the best of my knowledge true and 

 correct and, unless otherwise stated or indicated by the context, are 

 within my personal knowledge. 

 

4. This is an application in which the Centre for Child Law and Childline 

 South Africa seek admission as amici curiae in the present proceedings. 

 

5. The purpose of this affidavit is to set out the basis of the application as per 

 requirements listed in Rule 10 of the Rules of this Court. 

 

LOCUS STANDI AND JURISDICTION 

 

6. The first applicant is the Centre for Child Law. 



6.1 The Centre for Child Law (hereafter “the first applicant”) is an 

unincorporated juristic person not for gain. 

 

6.2 The main objective of the first applicant is to contribute within its 

means to establish and promote the best interests of children in 

South Africa, more particularly to use the law as an instrument to 

advance such interests. 

 

7. The second applicant is Childline South Africa. 

  

 Childline South Africa (hereafter the “second applicant”) is a 

 registered Non-profit Organisation with registration number NPO 

 035 472 and is established in terms of a constitution.  The 

 certificate of registration is attached hereto as Annexure “CDT1”. 

 

7.1  The second applicant is represented in these proceedings by Joan 

 van Niekerk who is the Director of Childline South Africa and who is 

 duly authorised to act on behalf of the second applicant.  The 

 confirmatory affidavit of Joan van Niekerk is attached hereto as 

 annexure “CDT2”. 

 

 

 



THE APPLICANTS’ INTEREST IN MATTER 

 

8. The issues raised in the Order and Judgment of the High Court that has 

been referred to the Court for confirmation concern aspects of criminal 

process and the Criminal Procedure Act that affect child victims and child 

witnesses. The constitutional issues raised relate to the rights of child 

victims and witnesses, in terms of section 28(2) of the Constitution, during 

the criminal process. 

 

9. The issues raised fall squarely within the stated aim of the first applicant to 

 advance children’s rights in South Africa through litigation.  The first 

 applicant has unique knowledge of and experience with these issues.  The 

 first applicant has a manifest interest in the matter. 

 

10. The mission of the second applicant includes the protection of children 

 from all forms of violence and to create a culture of children’s rights in 

 South Africa. To this end the second applicant provides child protection 

 services which include assisting children who give evidence as victims of 

 abuse in Criminal Court and also assisting with the management of the 

 secondary traumatisation that frequently follows the giving of evidence. 

 

11. The issues raised fall squarely within the stated aim of the second 

 applicant to protect and uphold children’s rights in South Africa.  The 



 second applicant, through its services to abused children, has unique 

 knowledge of and experience with these issues.  The second applicant 

 has a manifest interest in the matter. 

 

12. The first and second applicant were admitted as amici curiae in the High 

Court and jointly made significant written and oral submissions on the 

issues at hand, to which frequent mention is made in the judgment. 

 

CONSENT TO BE ADMITTED AS AMICI CURIAE 

 

13. The applicants wrote to all the parties pursuant to Rule 10(1) to request 

 written consent for the first and the second applicants to enter as amici 

 curiae in the abovementioned matter.  The letters to the Director of  Public 

 Prosecutions, Transvaal; the State Attorney, Johannesburg and the 

 legal representative for both the second and third appellant are 

 attached hereto as annexure “CDT3”; “CDT4” and “CDT5”. 

 

14. The Director of Public Prosecutions, Transvaal indicated in writing that 

 they have no objection to the applicants’ request to enter as amici curiae.

 The letter is attached hereto as annexure “CDT6”. 

 



15. The State Attorney Johannesburg, for the first appellant, indicated that 

 they have no objection to our request to enter as amici curiae.  The letter 

 is attached hereto as annexure “CDT7”. 

 

16. The applicants received no response from the legal representative for both 

 the second and third appellant.  

 

17. The terms and conditions agreed by the parties are as follows: 

 

17.1 The Centre for Child Law and Childline SA are permitted to 

 enter as amici curiae and to present both written and oral 

 argument; 

 

17.2 Written submissions will, with the leave of the court, be 

 lodged by the amici curiae with the registrar no later that 2 

 September 2008. 

 

17.3 Counsel for the amici curiae will, with the leave of the Court, 

present oral argument on 9 September 2008. 

 

18. The applicants now apply in terms of Rule 10(4) for leave to enter as 

 amici curiae in the abovementioned matter. 

 



APPLICATION TO BE ADMITTED AS AMICI CURIAE IN TERMS OF RULE 10 

 

19. In the court a quo the applicants made written and oral submissions on a 

 range of issues that had been raised in the Rule 16A notice issued by 

 Bertelsmann J. 

 

20. The applicants will, if admitted as amici curiae, advance focused 

arguments in relation to all the points raised in the judgment and order of 

Bertelsmann J and to such other relevant issues as may be raised in the 

written submissions. 

 

21. The arguments that the applicants wish to advance will plainly be 

 relevant to the determination of this matter and different to that 

 advanced by the parties currently involved in this matter, and will also 

 not be an unnecessary repetition of the submissions made to the court a 

 quo. 

 

RELAXATION OF RULE 10 REGARDING THE DATES FOR APPLICATION 

FOR ADMISSION AS AMICI CURIAE 

 

22. In terms of Rule 10(5) of the Rules of the Court, a party that wishes to 

 intervene as amicus curiae shall make an application not later than five 



 days after the lodging of the respondent's written submissions or after the 

 time for lodging such submissions has expired. 

 

23. In terms of the directions issued by the Court, the respondent’s 

 submissions must be lodged not later than 29 August 2008.  In effect this 

 means that the applicants can only lodge this application within five (5) 

 days after the abovementioned date, thus between 1 and 5 September 

 2008. 

 

24. The applicants will have to wait for the Court to issue directions in 

 indicating when the applicants can file submissions.  The matter is set 

 down for 9 September 2008. 

 

25. The applicants are concerned that the parties will not have adequate time 

 to peruse their submissions which, if admitted as amici curiae, the 

 applicants will only file a couple of days before the hearing. 

 

26. It is the applicants’ request that, under the abovementioned 

 circumstances, the Court make an exception and consider this application 

 to be admitted as amici curiae before the parties to this matter have filed 

 their submissions.   

 



27. The applicants have already obtained letters of consent from all the 

 parties to this matter.  The admission of the applicants as amici curiae will 

 not be detrimental to any of the parties concerned. 

 

28. Should the court grant leave for the filing of written submissions, the 

 applicants will file the written submissions on 2 September 2008, as 

 agreed between the parties, or any other date that the Court may direct. 

 

CONCLUSION 

 

29. In light of the above, I pray for an order in terms of the notice of motion. 

 

 

__________________________________ 

DEPONENT 

 

 

SIGNED and SWORN to before me at PRETORIA on the ____day of AUGUST 

2008, after the deponent stated that he is aware of the content of this statement 

and considers the oath to be binding on his conscience. I certify that the 

regulations provided for in the Government Gazette Notice R. 1258 of 21 July 

1972 have been complied with. 



 

       ___________________________

       COMMISIONER OF OATHS 

 

 

FULL NAMES: 

DESIGNATION: 

ADDRESS: 

 


