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A.       INTRODUCTION 

1. The purpose of these Supplementary Heads is to respond briefly to the 

Head of Argument filed on behalf of the Amici Curiae. 

2. On behalf of the Minister of Justice and Constitutional Department and his 

Department, it is necessary again to stress the following. It is accepted 

that there is a pressing need to ensure that the protection granted to 

children by s 28(2) of the Constitution is given full expression in criminal 

trials in which any child is required to play a role. 

3. The cases and other authorities referred to illustrate, however, that that 

does not always happen. Children, often the victims of cruel and 

horrendous acts of various forms of violence, are required to undergo 

even more trauma when attempts are made to ensure that the 

perpetrators of such acts are duly convicted and punished. 

4. Not surprisingly, all parties, those for and against the confirmation of 

paragraphs 1 to 6 of the Order of the Court a quo, agree on at least the 

following matters. First, the concerns expressed above are real and more 

must be done to protect children. Second, the impugned provisions were 

intended to protect the interests of children. Third, to the extent that the 

foregoing matters require that some of the rights given to accused persons 
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to ensure that they receive a fair trial are interpreted more restrictively, 

such restrictive interpretation is justified. 

5. However, the fundamental disagreement among the parties is on what the 

most appropriate means is to ensure that, having regard to the Bill of 

Rights as a whole, the rights of children involved in criminal trial are most 

effectively protected. 

6. Supporting the learned Judge, the Amici are of the view that a major part 

of the solution is legislative reform. In essence much of the proposed 

reform is directed at the following. First, removing the discretion that some 

of the provisions give to judicial officers to not offer protection in certain 

circumstances. In other words, the legislation must be tightened. Second, 

eliminating distinctions that some of the provisions effect between different 

categories of children, for example, those who appear in trials as accused 

persons, witnesses or complainants. 

7. It is submitted that the respective approaches of the Amici, on the one 

hand, and the Court a quo on the other is similar in at least the following 

respects. First, they point to a number of cases in which the impugned 

provisions have been interpreted wrongly, differently or in a manner that 

was inconsistent with the best interests of the child involved. Second, they 

wish to eliminate all distinctions made in the provisions – whether based 

on the role that children play in criminal trials or age or any other basis.    
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Third, they scrutinized the provisions to determine what, having regard to 

s 28(2) of the Constitution, their shortcomings were. 

8. The approach of the First Respondent in respect of the first two matters 

referred to in the previous paragraph is that the same protection can be 

granted to children who are in need, or deserving, of protection by 

retaining the judicial discretion as set out in the provisions. Strong support 

for this approach is to be found in M v S1 which was considered quite 

extensively in the first set of Heads. 

9. It is submitted that the statutory provisions effect a delicate balance 

between various competing goals of the criminal justice system: ensuring 

that all accused persons receive a fair trial; the guilty are punished; the 

innocent are not wrongly convicted; and victims of crimes are not doubly 

punished.     

10. They reflect what this Court pointed out in Fitzpatrick2, namely that the 

“best interests” standard appropriately has never been given exhaustive 

content and that it is a virtue that the standard is flexible. In M v S it 

reinforced that approach by pointing out the following. First, indeterminacy 

of outcome is not a weakness. Second, applying a pre-determined formula 

for the sake of certainty, may well be contrary to the best interests of the 

child concerned. 

                                                 
1 2007 (12) BCLR 1312 (CC), at [24] 
2 Minister of Welfare and Population Development v Fitzpatrick 2000(3) SA 422 (CC) 
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11. In M v S, in respect of sentencing, courts were urged to balance all the 

varied interests involved, including those of the children who may be 

placed at risk. It was accepted that, to achieve this, might require a 

change in judicial mindset. Even then, no formula can guarantee right 

results. Instead, a set of guidelines that would promote uniformity of 

principle, consistency of treatment and individualization of outcome must 

be developed.  

12. As was said in M v S, it is not a virtue to sacrifice individualized justice for 

the sake of certainty. In any case, because a criminal trial also involves 

other role players, who also have constitutional rights, a decision will have 

to be made in most cases on whose rights ought to be given precedence 

in the particular circumstances of the case. A proper appreciation of the 

ambit and scope of the rights of the accused and a child witness has to be 

determined in each case. In the majority, probably vast majority, of cases 

the best interests of the child will be the determining factor. But there will 

be cases where that is not so. It is submitted that the solution does not lie 

in catering almost exclusively for them. Rather, the solution is to build a 

strong set of precedents which guide decision making.  

13. It is also submitted that the approach of both the Court a quo and the 

Amici, in respect of the findings of unconstitutionality, are not consistent 

with the approach of this Court as set out in Investigating Directorate: 

Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) 

Ltd and Others; In Re Hyundai Motor Distributors (Pty) Ltd and Others v 
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Smit NO and Others,3 and Zondi v MEC for Traditional and Local 

Government Affairs and Others.4 The fundamental principles that that 

approach does not given effect to are the following. First, the Constitution 

requires that judicial officers read legislation, where possible, in ways 

which give effect to its fundamental values. Second, if a provision in a 

statute is reasonably capable of a meaning which meaning falls within the 

purview of the Constitution, then such provision should be preserved. 

14. The Heads of the Amici also adopt the following approach in respect of 

some of the impugned provisions. The provision in question limits the 

rights of children. In the premises, there was a duty on the First 

Respondent to lead evidence to demonstrate, under s 36 of the 

Constitution, that such limitation was justifiable. No such evidence was 

led. Consequently the provision is unconstitutional. 

15. However, fundamental to the case of the First Respondent is that, 

adopting the approach laid down by this Court, both to the rights of 

children and the proper interpretation of statutory provisions, the 

provisions protect, rather than limit, the rights of children. In the 

circumstances, no justification is required. 

16. It is necessary now to deal briefly with the basis on which the Amici 

support the declarations of unconstitutionality of the impugned provisions.  

                                                 
3 2001 (1) SA 545 (CC).  

 
4 2005 (3) SA 589 (CC) 



 7

 

THE IMPUGNED PROVISIONS  

17. Section 170(A)(1) allows for the appointment of an intermediary through 

whom a child witness may give his or her evidence. None of the parties 

suggests that the appointment of an intermediary might not be essential in 

certain types of cases. Among these are the two matters that came before 

the Court a quo. But there are also cases where it could be unfair to 

appoint an intermediary. Take for example a case in which a youngster 

just above the age of 18 is accused of assaulting, during a gang fight, a 

youngster just under the age of 18. In such a case, it might be unfair to the 

former to appoint an intermediary to assist the latter.  

18. It must be conceded that the amendment proposed by the Court a quo 

simply shifts the emphasis to an area of legitimate concern. The answer to 

that is that, if the provision is read as prescribed by s 39(2) of the 

Constitution, the same result will be achieved. 

19. In addition, the following is not without significance. The Amici agree that s 

170A(1) is unconstitutional. However, they do not agree with the 

amendment propose by the learned Judge. They have different proposals. 

That this should be so is not entirely surprising. What it illustrates is that 

determining in concrete terms how to protect the best interests of the child 

is likely to generate controversy and debate, no matter how widely or 

narrowly the protection is formulated. The answer, it is submitted, is to 
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ensure that judicial officers play their constitutional role to ensure that in 

every matter before our courts, having regard to the facts of the case, the 

best interests of the child are paramount.  

20. Section 170A(7) would only be unconstitutional if it is interpreted in the 

manner suggested by the Court – and the Amici. It is submitted, however, 

that such an interpretation is too narrow. The fact that it specifically 

mentions children complainants under the age of 14 does not necessarily 

exclude other categories of children. Their omission does not diminish the 

general protection granted by s 28(2) of the Constitution. It is submitted 

that the same applies to the observations made by the Court – and some 

of the Amici – about the constitutionality of s 158(5).   

21. The Amici also generally support the Orders declaring sections 153(3) and 

(5) to be unconstitutional and the grounds on which the Court a quo based 

those declarations. With respect, the distinction between a child witness 

and a minor accused is a wholesome one. Not all child witnesses in the 

cases in question will necessarily be complainants. In the case of such a 

witness, granting a discretion to the judicial officer may well serve the 

interests of justice. No prejudice may befall such a witness. On the other 

hand, the appearance of an accused minor in open court may well ruin his 

or her reputation in the eyes of the public. In the circumstances, the 

differentiation between these categories of minors is rational and serves a 

legitimate purpose. Again, the solution is not to withdraw the discretion 
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reposing in judicial officers. It is in crafting proper guidelines within which 

that discretion must be exercised. 

22. Some of the Amici support the Court’s finding that s 164(1) is 

unconstitutional. With respect, a proper reading of the provision does not 

support the interpretation placed on it by the Court a quo, namely s 164(1) 

effectively prevents children who cannot convey an appreciation of the 

abstract concepts of truth and falsehood to be called as witnesses. The 

Heads of the Amici provide no support for this interpretation. It is 

submitted that the proviso is essential to protect the accused involved. It 

does not exclude any category of witnesses. It is, with respect, not 

unconstitutional. 

CONCLUSION 

23. It is submitted that, like the approach of the Amici, like the approach of the 

Court a quo, is not consistent with the relevant cases referred to above. In 

the premises, the declarations of unconstitutionality ought not to be 

confirmed. 

 

V Soni SC 

A Platt (Ms) 

 

First Respondent’s Counsel 


