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A.       INTRODUCTION 

1. The child’s best interests are of paramount importance in every matter 

concerning the child. Thus reads s 28(2) of the Constitution. The Criminal 

Procedure Act1 contains a number of provisions that deal specifically with 

the appearance of children in our criminal courts – as accused persons, 

complainant witnesses or simply as witnesses. For convenience, these 

provisions will be referred to as the “children’s provisions” of the CPA. 

2. The principal question raised in these proceedings is this. Do some of 

children’s provisions of the CPA render themselves unconstitutional 

because they do not appear to adequately protect the interests of children. 

Of course, a related question is this. Does s 28(2) require that the 

protection be absolute, or is it sufficient that it is not excluded, expressly or 

by implication. The essence of the submissions of First Respondent on 

these issues is as follows. The children’s provisions of the CPA are 

designed to ensure the paramount importance of the child. If the 

provisions are interpreted and implemented in the manner required by the 

Constitution, as they must, they achieve that end. None of the children’s 

provisions of the CPA lends itself to the interpretation that the protection 

given to children by s 28(2) is excluded. To the extent that that objective of 

the children’s provisions is not achieved, it is due to an incorrect 

interpretation and implementation of the provisions. 
                                                 
1 No 51 of 1977 
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3. It is accepted, on behalf of First Respondent that rather regrettably the 

children’s provisions are brought into play on a not infrequent basis. It is 

further accepted that, as appears from what happened in the two criminal 

trials that have culminated in the present proceedings, the interests of the 

child are not necessarily accorded the paramountancy that s 28(2) of the 

Constitution requires. However, it is submitted that it does not follow that 

because that end is not always achieved, the children’s provisions are 

unconstitutional. It is submitted that the end is not achieved because the 

provisions are not interpreted and implemented as they are required to be. 

The best interests of the child could be protected by other means, such as 

laying down the correct interpretation and the issuance of guidelines by 

the Higher Courts. 

4. The varying extent to which the interests of children are not protected 

during criminal trials is illustrated by what transpired in the trials in the 

Regional Court which were referred to Bertelsmann, in terms of s 52 of Act 

105 of 1977. 

5. In the one case, the accused (Second Respondent herein) had been 

convicted by the Regional Court of raping a 13-year-old girl. The matter 

was, in terms of s 52 of Act 105 of 1997, referred to the High Court for 

sentence. In the other case, the accused (Third Respondent herein) had 

been convicted by the Regional Court of raping an 11-year-old girl. This 

matter, too, was in terms of s 52 of Act 105 of 1997 referred to the High 
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Court for sentence. For the reasons set out hereunder, Bertelsmann J 

dealt with the matters together. 

6. In terms of s 52 of Act 105 of 1997, the learned Judge was required to 

determine the following two issues. First, should the convictions of the 

accused be confirmed? Second, if so, what sentence ought to be imposed 

in each case? He did not make those determinations. Instead, on 15 

August 2007, the learned Judge mero motu raised several constitutional 

issues relating to the position of children involved in criminal trials either 

as complainant witnesses or victims of violent crimes or as witnesses in 

criminal trials. 

7. The constitutional issues were identified in an Order that the Court issued 

on the same day. The text of that Order is set out at pages 7-9 of the 

Judgment of the Court. After identifying the issues, the Order called for 

submissions from affected or interested parties on procedures that were in 

place to protect child victims and other child witnesses. The Order 

concluded as follows: 

“Submissions should deal specifically with the separate sections 
of the Criminal Procedure Act that affect child victims and child 
witnesses, such as sections 153, 154, 158, 161, 164, 165, 166, 
167, 170A, 186, 191A, 192 and 194, examine their 
constitutionality and potential amendment, adaptation or 
reinterpretation to adapt them to constitutional imperatives, if 
necessary.”  
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8. A number of parties made submissions. Based on the submissions he 

received, the learned Judge declared the following provisions of the CPA 

to be unconstitutional: sections 153(3) and (5), 158(5), 164(1) and 170A 

(1) and (7). The principal basis of such declarations was that, in the 

assessment of Bertelsmann J, the impugned provisions did not sufficiently 

protect the interests of children, which as is required by 28(2) of the 

Constitution. In the case of some of the provisions the learned Judge also 

declared how they should read in order to render them constitutional. 

9. The First Respondent accepts that the concerns that led to the findings of 

invalidity are well founded. However, she contends that the solution does 

not lie in declaring the provisions invalid. Instead, the solution is as 

follows. Prosecutors and judicial officers must be made aware of their 

constitutional obligation to ensure that the best interests of children who 

appear in criminal courts, in whatever capacity, are protected as required 

by s 28(2). All the children’s provisions of the CPA must be interpreted 

and applied in a manner that ensures that that result is achieved. 

Importantly, however, the context in which the question arises will 

determine how best to achieve that result in a particular set of 

circumstances. 

10. It is submitted that the framework contained in the CPA allows for that 

result to be achieved in every case. Where the result is not achieved, the 

solution is to reinforce the provisions of the CPA with the requisite 

principles and guidelines. However, these must be provided by the Courts. 
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This will ensure that a body of flexible principles and guidelines will 

emerge that can be applied to every situation that arises during a criminal 

trial.     

11. It might simply be noted at this stage that some of the provisions that were 

declared unconstitutional had been amended but the amendments were to 

take effect only in December 2007. This means the following. First, the 

provisions had not been in issue in the two criminal trials in respect of 

which the learned Judge was required to make the determinations referred 

to above. Second, the declarations of invalidity consequently had nothing 

to do with how those particular provisions had been interpreted or 

implemented.     

12. The main issue before this Court is whether or not the orders of 

constitutional invalidity ought to be confirmed. However, having regard to 

what has been set out in the paragraphs above, it is submitted that this 

matter raises several other constitutional issues. The issues can be 

divided into three categories. They are as follows. First, the manner in 

which the constitutional issues were raised and the procedure followed in 

resolving them. Second, the correct approach that must be adopted in 

order to determine if the children’s provisions of the CPA are inconsistent 

with the Bill of Rights, and in particular s 28(2) thereof. Third, the 

correctness or otherwise of the findings of the Court a quo that sections 

153(3), 153(5) 158(5), 164(1), 170A (1) and 170A (7) of the CPA are 

unconstitutional in the respects it identified. 
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13. In view of the fact that certain provisions of the CPA have been declared 

to be unconstitutional, the main thrust of these Heads focuses on whether 

the findings of unconstitutionality ought to be confirmed. It is submitted, 

however, that the findings were influenced by the manner in which the 

constitutional issues were raised and the procedure that was followed in 

determining them. Because they appeared to have played a role in the 

findings of unconstitutionality that the learned Judge made, some attention 

will also be paid to those two issues as well. However, in order to deal all 

the constitutional issues in a meaningful way, it will be helpful first to set 

out the factual background against which they arose. 

 

B.       THE FACTUAL BACKGROUND 

 

14. The relevant facts in the matter of Phaswane (the Second Respondent) 

may be summarized as follows.2 The accused was the boyfriend of the 

complainant’s sister. The complainant was 13 years old at the time of the 

incident. The accused was charged in the Regional Court sitting at 

Pretoria North with raping the complainant on 28 January 2005. 

15. The first appearance of the accused is recorded as 10 March 2005. The 

bail application was heard on 17 March 2005. The accused was refused 

                                                 
2 They appear from Volume 1, page 11onwards, of the Record.  
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bail. The matter was then postponed on eight occasions. The trial 

commenced on 3 March 2006 – more than 13 months after the incident. 

The accused pleaded not guilty.  

16. Insofar as these proceedings are concerned, the following matters are 

relevant. The child complainant testified in camera. However, she was 

required to testify without the assistance of an intermediary.3 It was found 

that she did not have a clear grasp of what an oath is. However, she 

appeared to understand the difference between truth and falsehood. She 

was then required to affirm that her evidence would be the truth, the whole 

truth and nothing but the truth.4 

17. Thereafter, the child complainant began her testimony. It was not 

concluded by the close of proceedings on that day, namely 3 March 2006. 

She continued her testimony on the day the trial resumed, namely, 25 

April 2006. Thereafter, other witnesses for the state testified. It is not clear 

from the record whether their evidence was heard in camera. The 

accused, who was represented throughout the trial, testified in his 

defence. He was convicted on 22 September 2006. 

18. It is submitted that the following matters are not entirely clear from the 

record. First, whether or not the magistrate had given proper consideration 

to the provisions of sections 153, 158, 164 and 170A of the CPA. Second, 

whether the magistrate took into account the provisions of s 28(2) of the 

                                                 
3 Volume 1, page 32 lines 14-16 
4 Volume 1, page 33-36 
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Constitution or considered whether there might be tension between the 

rights of the accused to a fair trial and the rights of the child victim, which 

are set out generally in s 28(2) and particularized in the CPA. 

19. In his judgment, the learned Judge refers to a number of matters that 

clearly must constitute areas of concern about the manner in which the 

trial was conducted and how this impacted negatively on the child 

complainant. Among the issues it refers to are the following: the difficulties 

that the child complainant experienced when testifying (without the 

assistance of an intermediary); the number of postponements; and 

whether or not her parent or guardian had been warned to be present at 

court.      

20. The relevant facts pertaining to the matter of Mokoena (the Third 

Respondent) may be summarized as follows.5 The charge against the 

accused was that sometime in September 2005 he had raped an 11-year-

old girl. The first appearance of the accused was on the 13 January 2006. 

The matter was postponed on three occasions before the trial 

commenced, on 18 April 2006 – some seven months after the incident. 

The accused appears to have been denied bail, although it is not clear 

from the record when the bail application was heard. He pleaded not 

guilty.   

                                                 
5 They appear at Volume 2, page 131 onwards, of the Record.   
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21. Insofar as the evidence of the child victim is concerned, the following 

matters are relevant. The victim testified in camera. An intermediary was 

appointed in terms of s 170A of the CPA and her services were utilized.6 

The child complainant took the oath before testifying. Her evidence was 

concluded within a day.  

22. After the child victim testified, the defence applied for permission for the 

sister of the accused to be present in court, this application was not 

opposed by the state.7 From that point, the trial was conducted in open 

court. The accused gave evidence in his own defence. He was convicted 

on the 7 July 2006.  

23. In respect of this trial, too, the learned Judge raised a number of areas of 

concern. Among them were the following: the difficulties that the child 

complainant experienced in explaining the concept of rape; the record 

does not indicate whether or not the child complainant remained in court 

after completing her evidence; none of the parties involved in the trial 

addressed the issue of publication and the identification of the 

complainant. 

24. Long after both the trial were concluded, certain provisions of the CPA 

were amended. At the time of argument in the proceedings in the High 

Court, the amendments had not been put into effect. Despite this, the 

                                                 
6 Volume 2 page 145 
7 Volume 2 page 160 
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constitutionality of some of those amendments was considered. In some 

cases, the provisions as amended were found to be unconstitutional.  

25. As set out above, the two matters were referred to Bertelsmann J for the 

purpose of determining whether the convictions ought to be confirmed 

and, if so, what the appropriate sentence ought to be in each case. There 

was no obvious link between the two matters, save the concerns that they 

raised about the fact that the best interests of the child complainants had 

not been safeguarded. Each case raised the constitutional issue that the 

learned Judge had identified. The two matters were consolidated for the 

purposes of the hearing of those constitutional issues. 

26. As pointed out above, the principal issue before this Court is whether or 

not the impugned provisions are unconstitutional. However, it is submitted 

that it will be useful to precede the submissions on that issue with an 

analysis of the approach adopted by the Court a quo in coming to its 

findings that the provisions are unconstitutional. It is submitted that this 

issue played a role in the findings that it made. It is dealt with in the next 

section of these Heads. 

 

C.       MANNER IN WHICH THE CONSTITUTIONAL ISSUES WERE RAISED 
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27. There are a number of issues concerning the approach of the Court a quo 

that must be considered. First, having regard to the matters that were 

before it, was it entitled to raise the constitutional matters mero motu. 

Second, did its approach lead to a breach of the principle of the separation 

of powers. Third, was it entitled to declare unconstitutional provisions that 

had not yet come into operation and were consequently not before it.  

28. As pointed out above, the Court a quo raised the constitutional issues 

mero motu. That a court is in principle entitled to do so cannot be 

gainsaid. This Court has accepted, without comment, the validity of that 

principle.8 However, it is not the validity of the principle that is in issue in 

this matter. Rather, what must be considered is the following issue. Was 

the Court a quo was entitled to raise the constitutional issues mero motu 

on the facts of this case; if it was, was it appropriate to do so; and what 

role, if any, do those decisions appear to have on its findings.  

29. The issues before the Court a quo were two-fold. First, to determine if the 

convictions should be confirmed. Second, if they were, what is the 

appropriate sentence that ought to be imposed in each case? However, 

the constitutional issues that the Court a quo raised do not have a direct 

bearing on those two issues. The questions before the Court a quo remain 

largely unresolved at this stage. Perhaps more importantly, they will 

                                                 
8 Potgieter v Lid van die Uitvoerende Raad: Gesondheid, Provinsiale Regering, Gauteng en 
Andere 2001 (11) BCLR 1175 (CC) 
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remain so even after this Court has made a decision on the questions 

before it. 

30. In De Kock and Others v Van Rooyen,9 the SCA pointed out that a High 

Court should deal with a matter on the merits so as to dispose of it as far 

as possible without raising constitutional issues. In respect of the 

approach of the High Court in that case the SCA said the following.10 

“In conclusion it is necessary to remark on the way the High Court 
dealt with the appeal and review before it. The High Court 
decided to address the Constitutional issue only. Hence it gave no 
consideration to Van Rooyen’s appeal against conviction and 
sentence. It did so for what it called ‘reasons of convenience and 
pragmatism’, but I cannot conceive of any. Convenience and 
pragmatism required the opposite. Van Rooyen’s appeal should 
first have been disposed of before any Constitutional issues were 
addressed. Once again I invoke Kriegler J in Walters, where he 
regretted the ‘unfortunate’ result of a trial Court’s decision to deal 
with a Constitutional issue without first resolving factual and non-
Constitutional questions. He approved the general principle set 
out in the judgment of Kentridge AJ in S v Mhlungu and Others, 
that  

‘where it is possible to decide any case, civil or criminal, 
without reaching a Constitutional issue, that is the course 
that should be followed.’ 

This course should also have been followed here. If it had been, 
Van Rooyen’s appeal on the merits would have been dealt with, 
and it would not have been necessary, nearly seven years after 
the burglary at Hartebeespoort Dam, for us to remit the conviction 
and sentence arising from it to the High Court for determination.” 

 

                                                 

9 2005 (1) SA 1 (SCA).  

10 At para [29] 
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31. The Judgment of the Court a quo does not explain why the general rule 

that factual issues must be resolved first was not applied in this case. It is 

submitted that, in the light of the above dicta, it ought to have explained 

why it deviated from the general rule. Be that as it may, it is submitted that 

there were no cogent factors justifying the approach adopted by the Court 

a quo. Lamentably, we are now faced with the situation that more than 

three years have passed since the complainants were raped. Whatever 

the outcome of this confirmation application, the criminal matters will have 

to be remitted to the High Court for it to resolve the matters that were 

originally before it. This in itself may well result in more stress for the very 

victims the High Court wishes to protect. 

32. It is worth pointing out that the Second and Third Respondents are 

currently on bail pending the finalization of the sentencing process. 

Whatever the outcome of these proceedings, the victims will have to 

testify again. Otherwise, the accused cannot be sentenced. This, it is 

submitted, cannot be in the interests of the child victims. 

33. Having regard to the foregoing, it is submitted that the Court a quo was 

not entitled to raise the constitutionality of the provisions in question. It is 

further submitted that the manner in which it did so breached the principle 

of the separation of powers, an issue that will be dealt with in more detail 

later in these Heads. 
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34. There is in addition a further issue that arises from the Court’s approach. It 

is this. Section 52 of Act 105 of 1997 has been repealed by s 2 of Act 38 

of 2007. However, in terms of s 53A(1) of the latter Act, where a regional 

court has before 31 December 2007 committed an accused to the High 

Court in terms Act 105 of 1997, the High Court must dispose of the matter 

as if Act 38 of 2007 had not been passed. This is in accord with the 

general principle relating to the non-retrospective effect of statutes and 

particular provisions thereof.11     

35. In the premises, not only was the constitutionality of some of the 

provisions that were declared to be unconstitutional not in issue in the two 

matters before the learned Judge, they will not arise even in the final 

determinations of the two criminal matters. Nor would the implementation 

of those provisions. It is submitted that the result of the foregoing is as 

follows. First, the Court a quo was not entitled to determine whether those 

provisions are unconstitutional. Second, because the constitutionality of 

those provisions did not arise within a particular factual matrix, the Court 

was required to enquire into their constituitionality in an “open-ended” 

context. 

36. It is submitted that the approach described above perhaps led to the Court 

not making relevant enquiries that would have suggested how the 

                                                 
11 See: Unitrans Passenger (Pty) Ltd t/a Greyhound Coach Lines v Chairman, National Transport 
Commission, And Others, Transnet Ltd (Autonet Division) v Chairman, National Transport 
Commission, and Others 1999 (4) SA 1 (SCA); Chairman of the Board of the Sanlam 
Pensioenfonds (Kantoorpersoneel) v Registrar of Pension Funds 2007 (3) SA 41 (T), at para 45; 
and National Director of Public Prosecutions v Carolus and Others 2000 (1) SA 1127 (SCA).  



 17

particular provisions could be interpreted and applied in a manner that 

ensured appropriate protection of the children in each of the cases it was 

dealing with. 

 

 

D.       THE APPROPRIATE TEST 

 

37. One matter of significance in the proceedings in the High Court is the 

absence of any reference to the established principles and tests that must 

be applied in order to determine whether or not a statutory provision is 

unconstitutional. In view of the fact that no express reference is made to 

these principles and tests, they are set out somewhat more fully than 

would otherwise be the case. 

38. In Investigating Directorate: Serious Economic Offences and Others v 

Hyundai Motor Distributors (Pty) Ltd and Others; In Re Hyundai Motor 

Distributors (Pty) Ltd and Others v Smit NO and Others,12 this Court 

pointed out that the Constitution requires that judicial officers read 

legislation, where possible, in ways which give effect to its fundamental 

values. 

                                                 
12 2001 (1) SA 545 (CC).  
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39. It said:13 

“Section 39(2) of the Constitution provides a guide to statutory 
interpretation under this Constitutional order. It states: 

‘When interpreting any legislation, and when developing the 
common law, every Court, tribunal or forum must promote the spirit, 
purport and objects of the Bill of Rights.’ 

This means that all statutes must be interpreted through the prism 
of the Bill of Rights. All law-making authority must be exercised in 
accordance with the Constitution. The Constitution is located in a 
history which involves a transition from a society based on division, 
injustice and exclusion from the democratic process to one which 
respects the dignity of all citizens, and includes all in the process of 
governance. As such, the process of interpreting the Constitution 
must recognise the context in which we find ourselves and the 
Constitution’s goal of a society based on democratic values, social 
justice and fundamental human rights. This spirit of transition and 
transformation characterises the Constitutional enterprise as a 
whole. 

The purport and objects of the Constitution find expression in s1, 
which lays out the fundamental values which the Constitution is 
designed to achieve. The Constitution requires that judicial officers 
read legislation, where possible, in ways which give effect to its 
fundamental values. Consistently with this, when the 
Constitutionality of legislation is in issue, they are under a duty to 
examine the objects and purport of an Act and to read the 
provisions of the legislation, so far as is possible, in conformity with 
the Constitution.” 

 

40. In Zondi v MEC for Traditional and Local Government Affairs and 

Others,14 this Court considered the approach that is to be adopted when 

there is a constitutional challenge to statutory provision and pointed out 

the following:  

                                                 
13 At paras [21] and [22] 
14 2005 (3) SA 589 (CC) 
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“[102] Thus, where there is a constitutional challenge to the 
provisions of a statute on the ground that they are 
inconsistent with the provisions of s33 of the Constitution, 
the proper approach is first to consider whether the 
provisions in question can be read in a manner that is 
consistent with the Constitution. If they are capable, they will 
ordinarily pass constitutional muster. This approach to the 
construction of a statute is consistent with the approach to 
constitutional interpretation which has been developed by 
this Court that, where possible, legislation must be construed 
consistently with the Constitution.”15 

 

41. Thus if a provision in a statute is reasonably capable of a meaning which 

meaning falls within the purview of the Constitution, then such provision 

should be preserved.16 

42. The High Court held that the provisions that it had declared to be 

unconstitutional could be “remedied” by either severing or adding certain 

words or phrases. In Zondi (supra), this Court cautioned against such an 

approach and warned of the need for Courts to keep in mind the principle 

of separation of powers. It said the following:  

“[122] This Court has previously delineated the principles that 
should guide it in deciding whether words should be severed 
from a provision or read into one. In the first place, there are 
two primary considerations to be kept in mind: the need to 
respect separation of powers and, in particular, the role of 
the Legislature as the institution that is entrusted with the 
task of enacting legislation, on the other. In the second 
place, the provision which results from severance or reading 
words into the statute should interfere with the laws adopted 
by the Legislature as little as possible. What is required 
therefore is for a court to endeavour to be as faithful as 

                                                 
15 ibid. para [102] 
16 Hyundai (supra), at para [26] 
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possible to the legislative scheme within the constraints of 
the Constitution. 

[123] A court should be reluctant to read in or sever words from a 
provision if to do so would require the court to engage in the 
details of lawmaking, a constitutional activity that is assigned 
to legislatures. Similarly, where curing a defect in the 
provision would require policy decisions to be made, 
reading-in or severance may not be appropriate. So too 
where there are a range of options open to the Legislature to 
cure a defect. This Court should be slow to make choices 
that are primarily to be made by the Legislature. Finally, it 
must be borne in mind that whatever remedy a court 
chooses, it is always open to the Legislature, within 
constitutional limits, to amend the remedy granted by the 
court.”17 

 

43. It is submitted that the following is implicit from the foregoing. Where a 

provision does not in express terms protect a particular right, the above 

principles and rules require courts to read into the provision such 

protection, as was done in Zondi, in respect of the right to just 

administrative action. Similarly, rules have been developed by criminal 

courts to give content to the right of an accused to a fair trial. For example, 

it has been held that it was the duty of the presiding officer to explain to an 

undefended accused that the offence in question carried a minimum 

sentence.18 Where this did not take place, the sentence was set aside and 

the matter was referred back to the magistrate to act accordingly.19 What 

this suggests is the following. Even in the absence of an express provision 

protecting the rights of affected persons, Courts not only interpret the 

                                                 
17 Zondi supra at para 122 and 123 
18 S v Rapoo en andere 1999 (2) SACR 217 (T) 
19 S v Shabalala 2006 (1) SACR 328 (N) 
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provision in the light of the Hyundai principle but imbue it with concrete 

content even where that is not expressly provided for. 

44. It is submitted that had the Court a quo adopted such an approach, which 

it was required to, it would not have reached the conclusion that the 

impugned provisions were unconstitutional. Instead, it would have 

concluded that to the extent that express provision is not made for the 

issues that raise concern about the children’s provisions of the CPA, the 

position could have been addressed by way of laying down both how the 

provisions were to be interpreted and also implemented. In respect of the 

latter, to the extent that this may be required, it could have set out 

guidelines that would have to be followed. This would have ensured that, if 

it is found that the children’s provisions did not appear to protect the 

interests of children adequately, the guidelines that it issued would serve 

that purpose and ensure that, if they are followed, the rights of children are 

not violated when those provisions are brought into play during a criminal 

trial. 

45. It will be convenient at this stage to turn to perhaps the most important 

issue that must be considered in this matter. It is this. What the 

constitutional yardstick ought to be in this case. This is dealt with in the 

next section of these Heads. 

 

E.       THE YARDSTICK FOR CONSTITUTIONAL VALIDITY 
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46. The question of the applicable yardstick for constitutional validity in this 

case requires that two related issues are considered. First, what is the 

ambit of s 28(2) of the Constitution? Second, how are courts to protect the 

right enshrined in s 28(2).  

47. One of the criticisms leveled against s 28 (2) is that the very 

expansiveness of the paramountancy principle creates the risk of 

appearing to promise everything in general while actually delivering little in 

particular. However, this Court has on at least two occasions pointed out 

that there is only limited, if any, force in that criticism. In Fitzpatrick20, it 

said21: “[T]he ‘best interests’ standard has been applied in a number of 

different circumstances. However, the ‘best interests’ standard 

appropriately has never been given exhaustive content in either South 

African law or in comparative international or foreign law. It is necessary 

that the standard should be flexible as individual circumstances will 

determine which factors secure the best interests of a particular 

child.” [Footnotes omitted and emphasis inserted.]   

48. Commenting on this approach, Sachs J said, in M v S22: “Viewed in this 

light, indeterminacy of outcome is not a weakness. A truly principled child-

centered approach requires a close and individualized examination of the 

                                                 
20 Minister of Welfare and Population Development v Fitzpatrick 2000(3) SA 422 (CC) 
21 At para [18]  
22 2007 (12) BCLR 1312 (CC), at [24] 
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precise real-life situation of the particular child involved. To apply a pre-

determined formula for the sake of certainty, irrespective of the 

circumstances, would in fact be contrary to the best interests of the child 

concerned.” 

49. Sachs J went on to point out23 that s 28(2), taken literally, covered virtually 

all laws and all forms of public conduct and a vast range of private actions. 

However, “[t]his cannot mean that the direct or indirect impact of a 

measure or action on children must in all cases oust or override all other 

considerations. If the paramountancy principle is spread too thin it risks 

being transformed from an effective instrument of child protection into an 

empty rhetorical phrase of weak application, thereby defeating rather than 

promoting the objective of section 28(2). The problem, then, is how to 

apply the paramountancy principle in a meaningful way without unduly 

obliterating other valuable and constitutionally-protected rights.” 

50. The learned Justice continued:24 “This Court, far from holding that section 

28 acts as an overbearing and unrealistic trump of other rights, has 

declared that the best principle injunction is capable of limitation.” 

51. Based on this Court’s considerations of s 28(2), as reflected in the 

passages quoted above, it is submitted that the following conclusions may 

be made. First, like all other fundamental rights, the right in s 28(2) may be 

limited provided that such limitation was justifiable under s 36 of the 

                                                 
23 At para [25] 
24 At para [26] 
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Constitution.25 Second, s 28(2) cannot be said to assume dominance over 

other constitutional rights.26 Third, determining whether the limitation is 

justifiable, Courts are under a duty to weigh the consequences of its 

decisions on children.27 Fourth, the fact that the best interests of the child 

are paramount does not mean that they are absolute. Like all rights in the 

Bill of Rights their operation has to take account of their relationship to 

other rights, which might require that their ambit be limited.28 

52. It is against what has been set out above that one must consider the next 

issue, which is the following. How best should the legal system protect the 

right enshrined in s 28(2). Clearly, the legislature must not directly limit the 

right, save as provided in s 36. However, where there is no such limitation, 

the courts have a central role. It is they who must define the ambit, and 

limits, of that right in the particular circumstances in which those questions 

arise. And, where there is a need to do so, they are called upon to issue 

guidelines to ensure that the interests of children are not compromised by 

not consciously reading into the provision in question the full protection 

that is called for, having regard to the facts of the case. As set out in the 

next section hereunder, M v S provides a shining illustration of how that 

can and should be done.                

                                                 
25 Fitzpatrick (supra), at para [20]  
26 De Reuck v Director of Public Prosecutions, WLD Division, and Others 2004 (1) SA 406 (CC)   
27 Sondrup v Tondelli and Another 2001 (1) SA 1171 (CC), at [36] 
28 M v S, at [26]  
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53. In M v S, this Court developed practical modes to ensure that s 28(2) is 

applied sensibly at appropriate moments in the sentencing process, even 

where the person being sentenced is an adult. It pointed out:29 “The 

objective is to ensure that the sentencing court is in a position adequately 

to balance all the varied interests involved, including those of the children 

placed at risk. This should become a standard preoccupation of all 

sentencing courts. To the extent that the current practice of 

sentencing courts may fall short in this respect, proper regard for 

constitutional requirements necessitates a degree of change in 

judicial mindset.” [Emphasis inserted.]  

54. And, it went on to warn in respect of sentencing:30 “There is no formula 

that can guarantee right results. What is required is a set of guidelines that 

would promote uniformity of principle, consistency of treatment and 

individualization of outcome.” 

55. It is respectfully submitted that the following principle may be extracted, for 

other areas of the criminal law, and for this case in particular. Where the 

children’s provisions of the CPA are implicated, there must be a change in 

judicial mindset so that it becomes a standard preoccupation of all criminal 

courts to balance all the varied interests involved, including those of the 

children involved. To the extent required, a set of guidelines must be 

                                                 
29 At para [33] 
30 At para [36] 
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crafted that would promote uniformity of principle, consistency of treatment 

and individualization of outcome. 

56. The principal issue before the High Court in this matter was whether the 

interpretation and implementation of the children’s sections of the CPA 

were appropriate and sufficiently protected the interest of the child 

complainants involved. The wording of the provisions was not directly 

before the High Court, until it raised them. Instead of considering whether 

or not the provisions were constitutional, the High Court was required to 

ask itself if they could be interpreted in a manner that rendered them 

constitutional. Such an exercise, as is illustrated below, would have 

yielded an affirmative answer. If the concern was that lower courts were 

not sufficiently alive to what s 28(2) required, the High Court was at liberty 

to set out guidelines to achieve that result. 

57. The issues in the trial that caused the learned Judge concern, insofar as 

children are concerned are set out in the Judgment. One or more 

guidelines could have been formulated in respect of each of those issues. 

It is submitted that such a course would have served a more useful 

purpose: it would have alerted magistrates to the changed mindset that 

they are required to display in trials in which children are involved – in 

whatever capacity.    

F. THE FINDINGS OF UNCONSTITUTIONALITY  
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58. It is time now to consider the findings of unconstitutionality made by the 

Court a quo and also the reasons it gave for each of those findings. It 

perhaps should be recorded that the Court a quo found that sections 

153(3), 153(5) 158(5), 164(1), 170A(1) and 170A(7) of the CPA are 

unconstitutional to the extent and in the respects it identified. What those 

subsections provide and why the Court a quo found them to be 

unconstitutional must now be set out. The provisions are dealt with in the 

order in which the Court a quo followed. 

(i) Section 170A  

59. Section 170A(1) reads as follows: 

“Whenever criminal proceedings are pending before any court and it 
appears to such court that it would expose any witness under the 
biological or mental age of eighteen years to undue mental stress or 
suffering if he or she testifies at such proceedings, the court may, 
subject to subsection (4), appoint a competent person as an 
intermediary in order to enable such witness to give his or her 
evidence through that intermediary.” [Emphasis added.] 

 

60. The Court a quo found the shortcomings of this subsection to be the 

following. First, it is neither rational nor justifiable to require that a child 

victim should be exposed to undue stress or suffering before the services 

of an intermediary may be considered. Second, it discriminates against 

the child victim and infringes her right to dignity and a fair trial. Third, it 

grants a discretion to the trial court. 
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61. In order to render s170(1) constitutionally valid, the Court a quo 

determined that it should read as follows: 

“Subject to subsection (4), whenever criminal proceedings are pending 
before any court in which any witness under the biological or mental 
age of eighteen years is to testify, the court shall appoint a competent 
person as an intermediary for each witness under the biological or 
mental age of eighteen years in order to enable such witness to give 
his or her evidence through that intermediary as contemplated in this 
section, unless there are cogent reasons not to appoint such 
intermediary, in which event the court shall place such reasons on 
record before the commencement of the proceedings; and the court 
may appoint a competent person for a witness under the mental age 
of eighteen years in order to give his or her evidence through that 
intermediary.” [Emphasis added.] 

 

62. Section 170A (7) reads as follows: 

“The court shall provide reasons for refusing any application or 
request by the public prosecutor for the appointment of an 
intermediary in respect of child complainants below the age of 14 
years immediately upon refusal and such reasons shall be entered 
into the record of the proceedings.” 

 

63. This subsection was added to s 170A. It was not in issue in the 

proceedings in the Regional Court. Nevertheless, the Court a quo 

considered whether it passed constitutional muster. 

64. It found that it did not. Its reason was as follows. “It is difficult to imagine a 

case where the interests of justice would not best be served by the 

appointment of an intermediary to a child victim of such tender age, nor is 

it easy to imagine grounds upon which such a request might be dismissed 

– always provided that an intermediary is available at all.” 
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65. In addition, the Court a quo found, the provision restricts protection to 

complainants. It thereby excludes children who may not be victims but 

who have observed criminal conduct that has led to their being called as 

witnesses. Such restrictions were impermissible and rendered s170A (7) 

unconstitutional. 

 

(ii) Section 153 

66. The Court a quo also considered the provisions of s 153 insofar as they 

directly provided for the protection of children. Section 153 deals with the 

circumstances in which criminal proceedings shall not take place in open 

court. Subsections (3) and (5) have provisions that expressly address the 

position of children. The Court a quo considered whether those provisions 

were constitutional. 

67. Section 153(3) reads as follows: 

  “(3) In criminal proceedings relating to a charge that the accused 
committed or attempted to commit – 

(a) any sexual offence as contemplated in section 1 of 
the Criminal Law (Sexual Offences and Related 
Matters) Amendment Act, 2007, towards or in 
connection with any person; 

(b) any act for the purpose of furthering the commission 
of a sexual offence as contemplated in section 1 of 
the Criminal Law (Sexual Offences and Related 
Matters) Amendment Act, 2007, towards or in 
connection with any person; or 



 30

(c) extortion or any statutory offence of demanding from 
any other person some advantage which was not 
due and, by inspiring fear in the mind of such other 
person, compelling him to render such advantage, 

the court before which such proceedings are pending may, 
at the request of his parent or guardian, direct that any 
person whose presence is not necessary at the proceedings 
or any person or class of persons mentioned in the request, 
shall not be present at the proceedings: Provided that 
judgment shall be delivered and sentence shall be passed in 
open court if the court is of the opinion that the identity of the 
other person concerned would not be revealed thereby.” 

          

68. Section 153(5) provides as follows: 

“(5) Where a witness at criminal proceedings before any court is 
under the age of eighteen years, the court may direct that no 
person, other than such witness and his parent or guardian 
or a person in loco parentis, shall be present at such 
proceedings, unless such person’s presence is necessary in 
connection with such proceedings or is authorized by the 
court.” 

 

69. Although no declaration was made in respect of the provisions of 

subsection (4), the Court a quo referred to them. In the circumstances, 

they are set out herein. They read: 

“(4) Where an accused at criminal proceedings before any court 
is under the age of eighteen years, no person other than 
such accused, his legal representative and parent or 
guardian or a person in loco parentis, shall be present at 
such proceedings, unless such person’s presence is 
necessary in connection with such proceedings or is 
authorized by the court.” 
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70. The Court a quo declared the provisions of subsections (3) and (5) to be 

unconstitutional. This is because of the following. First, subsection (4) did 

not give the court a discretion not to hold proceedings in camera, where a 

child accused were involved. Subsection (3) did. In such a case the 

interests of justice, and not the fact that the complainant was a minor, 

would be the determining factor. Second, the exclusion in subsection (3) 

of parties who were not necessary parties depended on a request to that 

effect being made. However, the court was not obliged to alert the minor 

or his parent to this possible protection, or to consult with them. Third, the 

differentiation between accused and witnesses constituted unfair 

discrimination.  

71. In the result, the Court a quo found, subsections (3) and (5) as formulated 

were unconstitutional. What was required was the following. First, to 

remove the necessity in subsection (3) for the request (to trigger the grant 

of the protection). Second, in both subsections (3) and (5) to remove the 

discretion granted to the judicial officer. This entailed replacing the word 

“may” with the word “must” in subsections (3) and (5). 

(iii) Section 158 

72. In general, all criminal proceedings are required to take place in the 

presence of the accused. The provisions of s 158 empower courts to 

order, in certain defined circumstances, that a witness or an accused may 
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give evidence by means of closed circuit television or similar electronic 

media.  

73. Section 158 has been amended by Act 32 of 2007, which added 

subsection (5). It reads as follows: 

“(5) The court shall provide reasons for refusing any application 
by the public prosecutor for the giving of evidence by a child 
complainant below the age of 14 years by means of closed 
circuit television or similar electronic media, immediately 
upon refusal and such reasons shall be entered into the 
record of the proceedings.” 

 

74. The Court a quo found that subsection (5) was unconstitutional in the 

following respects. First, it unfairly discriminates between children under 

the age of fourteen and those above that age. Second, it does not apply to 

all child witnesses. 

75. In order to render subsection (5) constitutional, it ought to read as follows: 

“(5) The court shall provide reasons for refusing any application 
by the public prosecutor for the giving of evidence by a child 
witness by means of closed circuit television or similar 
electronic media, immediately upon refusal and such 
reasons shall be entered into the record of the proceedings.” 

 

(iv) Section 164(1) 

76. Section 162 provides that, subject to the provisions of sections 163 and 

164, a witness in criminal proceedings may testify only after the prescribed 

oath has been given to him or her. Where a witness objects to or does not 
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wish to take the prescribed oath, s 63 provides for receiving that witness’ 

evidence after he or she has made the prescribed affirmation. 

77. Section 164(1) sets out the circumstances when unsworn or unaffirmed 

evidence is admissible. It reads thus: 

“(1) Any person, who is found not to understand the nature and 
import of the oath or the affirmation, may be admitted to give 
evidence in criminal proceedings without taking the oath or 
making the affirmation: Provided that such person shall, in 
lieu of the oath or affirmation, be admonished by the 
presiding judge or judicial officer to speak the truth.” 

 

78. The Court a quo found that s 164(1) was unconstitutional for the following 

reason. It effectively prevents children who cannot convey an appreciation 

of the abstract concepts of truth and falsehood to be called as witnesses, 

even though they may be perfectly able to convey the experience that led 

to their becoming involved in the criminal trial. It is in the interests of 

justice and the paramountancy of children’s rights to remove as many 

obstacles as possible that might prevent a child’s evidence from being 

received. 

79. The remedy, the Court a quo, considered was simple: the proviso to s 164 

(1) is declared unconstitutional. 

 

G.       ANALYSIS OF THE FINDINGS 
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80. Many of the observations made by the Court a quo about the provisions 

that it declared unconstitutional cannot be gainsaid. Nor can one suggest 

that some of the criticisms of the text of the provisions are without 

foundation. Nevertheless, the findings of the Court a quo may, with 

respect, be challenged on a number of grounds. 

81. As pointed out above, the constitutionality of the provisions in question 

was not an issue that was directly before the Court a quo. Consequently, it 

ought not to have raised, let alone considered, questions relating to the 

constitutionality of the provisions in question. 

82. In fact, the entire process that led to the declarations of unconstitutionality 

is novel to say the least. With no disrespect to the learned Judge, it is 

clear that the following happened. The record of the criminal trials 

suggested to the learned Judge that the rights of the child complainants 

might have been compromised during the trials. The only means of 

avoiding a repeat of such compromise in the future, he reasoned, is to 

examine the applicable statutory provisions. It is to this review project that 

the learned Judge directed the parties and interested parties. 

83. Having identified the statutory provisions as the source of the prejudice to 

the child victims involved, only one solution suggested itself. This was 

statutory reform. 

84. It is submitted with respect that it is at this fundamental level that the 

learned Judge erred. He saw himself as having the power to review the 
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constitutionality of virtually all statutory provisions on one of the matters 

that arose during the trials, namely, whether the criminal justice system 

sufficiently protects the interests of children when they are called to 

participate in it. With respect, that is the preserve of the two other 

branches of government, the Executive and Parliament, not the Judiciary. 

In taking on the role that he cast for himself, it is respectfully submitted 

that the learned Judge breached, in a fundamental manner, the principle 

of the separation of powers. 

85. However, in view of the fact that he made declarations of constitutional 

invalidity of statutory provisions, it would appear to be necessary for this 

Court to consider the correctness or otherwise of those declarations. Be 

that as it may, it is submitted that the declarations that followed the 

impermissible process are intimately linked with that process. This is 

because of the following. Having identified the statutory provisions as 

being the source of the prejudice visited upon the child complainants, it is 

unlikely that any other result but declarations of constitutional invalidity 

would ensue. 

86. It is submitted that it is the approach and process that was followed that 

led to the declarations of constitutional invalidity. They perhaps led to the 

conclusion that the declarations were necessary in order to protect 

children from what could happen in the criminal courts, unless the 

statutory provisions were amended in the manner suggested. This could 

well be the reason that the learned Judge even declared unconstitutional 
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certain provisions which had not come into effect at the time that the 

parties were required to comment on their constitutionality.  

87. Be the foregoing as it may, the learned Judge was obliged to view the 

provisions through the prism of the Constitution, as was laid down in 

Hyundai. In addition, he was obliged to give proper consideration to what 

this Court said about s 28(2), and in particular what was said in M v S. It is 

submitted that the learned Judge did not comply with either of the 

obligations. 

88. It is submitted, with respect, that it would not be entirely misplaced to 

suggest that the learned Judge’s approach to the interpretation of the 

provisions in question was the opposite of what this Court laid down in 

Hyundai and M v S. Rather than considering whether the provisions were 

capable of being interpreted in a manner that rendered them 

constitutional, the focus was on what was wrong with them.   

89. It is clear from the Judgment that the Court a quo considered each of the 

impugned provisions in its own right and in each case set out its reasons 

for declaring it to be unconstitutional. Nevertheless, there are certain 

themes that repeat themselves. First, the fact that judicial officers were 

given a discretion not to insist on the protection was given as a reason for 

its declaration in a number of instances. Second, the fact that it was 

difficult to imagine situations in which the protection would not be awarded 

was also a reason in several instances. Third, the fact that exactly the 
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same protection was not given to every child, of whatever age, and in 

whatever capacity he or she appeared in the trial was also cited as a 

reason in several instances. Fourth, some of the provisions required that a 

request be made for the grant of the protection to be triggered. Fifth, it was 

possible for the provisions to be interpreted and implemented in a manner 

that did not afford the requisite protection to children.    

90. In light of the foregoing, it is submitted that it would result in unnecessary 

repetition if the analysis of the findings of unconstitutionality dealt 

individually with the reasons given in respect of each declaration. It would 

be more constructive to consider the findings collectively. In any case, the 

First Respondent’s opposition to the application to confirm is based on the 

general contention that the reasons given by the Court a quo for its 

findings confirm that it failed to apply the principles in Hyundai and M v S. 

It is respectfully submitted that the analysis that the learned Judge brought 

to bear on each of the provisions are subject to the same general 

criticisms. In the premises, the analysis of the findings set out hereunder is 

of a general nature and applies to all the findings made by the Judge to 

the extent that they are relevant to the provisions in question. 

91. First, having regard to the principles laid down in M v S, the Court a quo 

ought to have taken into account the following matters. This Court had 

pointed out in that case that the proper application of s 28(2) requires a 

flexible approach. With respect, one means of achieving that is to confer a 

discretion on the judicial officer. That is precisely what most of the 
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impugned provisions do. Ironically, precisely because they confer a 

discretion on the trial court, the finding was made that they were 

unconstitutional. These findings are not consistent with what this Court 

said in M v S. 

92. Second, on a proper interpretation of each of the impugned provisions, 

none of them is unconstitutional. It is worth keeping in mind that the 

provisions that the Court a quo declared to be unconstitutional are 

designed to protect the interests of the child. Significantly, the Court a quo 

seemed to find that the problem with the provisions is that they either did 

not expressly safeguard the right or could be interpreted in a manner that 

could lead to the best interests of the child not being regarded as 

paramount. It was not that the provisions themselves violated the rights of 

children. Rather, their unconstitutionality stemmed from the finding that 

they did not sufficiently protect the rights of children. The alleged fault was 

that they did not give full effect to s 28(2) of the Constitution. 

93. With respect, the reservations expressed by the Court a quo about the 

impugned provisions are not well founded. As pointed out in M v S, s 28(2) 

makes the interests of the child paramount. It does not decree that they 

are absolute. Like all other fundamental rights, s 28(2) too is subject to 

limitation. Granting to judicial officers a discretion ensured that the rights 

of all role players in the criminal trial, and especially the accused, are 

properly protected. It allows the trial court to take into account all the 
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relevant facts. If it does not do so, the decisions of the court concerned will 

be unconstitutional and set aside on appeal.    

94. It is not uncommon for courts to err in their implementation and 

interpretation of statutory provisions. Where this happens, higher courts 

intervene in the least intrusive manner, by laying down the correct 

interpretation. And, where the need arises, they lay down guidelines for 

the implementation of a statutory provision, or a group of related statutory 

provisions. This is precisely the approach that this Court adopted in M v S. 

It first set out a comprehensive interpretation of the ambit and limits of s 

28(2). Then it laid down guidelines in respect of ensuring that the 

sentencing process took into account the requirements of s 28(2). In this 

case, the Court a quo could have laid down that a magistrate is required to 

advise a parent or guardian that an application for the requisite protection 

could be made. Such an approach would ensure that justice was done to 

all.      

95. Had the High Court adopted the approach outlined above, as it ought to 

have, the following would probably have happened. It would have fully 

articulated all its concerns about how the two regional courts had not 

fulfilled their constitutional obligation to protect the child complainants. It 

would then have set out its interpretations of the provisions in question 

and demonstrated how the regional courts had applied them incorrectly, 

having regard to the facts of the respective cases. Finally, it would have 
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laid down guidelines that lower courts must follow in order to properly 

protect the rights of children who appear in them.  

96. In the premises, it was not necessary to issue the declarations of 

constitutional invalidity that it did. The same ends could have been 

achieved by less intrusive means. This is because the impugned 

provisions, if interpreted and implemented properly, offer to children the 

protection which s 28(2) guarantees. 

   

H. CONCLUSION       

  

97. The Judgment of the Court a quo is interspersed with references to the 

fact that the First Respondent’s representative had agreed that the 

impugned provisions were unconstitutional. 

98. It is submitted that the test for constitutional invalidity is objective. Even if 

the First Respondent were to concede in the proceedings in this Court that 

the provisions are unconstitutional, it is still required of this Court to make 

that pronouncement, after considering the matter. 

99. Having re-considered the issues that were raised in the matter and having 

studied the Judgment of the Court a quo, the First Respondent is of the 

respectful view that the provisions in question are not unconstitutional. It is 
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respectfully submitted that the concession to the contrary that was made 

by her legal representatives does not preclude her from asserting what 

she now considers is the correct position in law.  

100. In light of the foregoing it is submitted that the declarations of invalidity 

ought not to be confirmed. 

      

 

V Soni SC 

A Platt (Ms) 
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