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1. 

 

INTRODUCTION - THE RULE 16A ORDER 
 
 

The present matter is about acknowledging and giving content to the rights of child  victims and –

witnesses involved in the criminal justice system, flowing from a justified concern raised by the 

Court a quo, who meru moto issued a Rule 16A order calling for submissions from all concerned 

on-   

 

“1. Whether, generally speaking, the present provisions of the Criminal 
Procedure Act 51 of 1977 that require child victims and child witnesses to 
testify – 

 
(a) under oath or affirmation or warning to speak the truth in court, albeit 

through an intermediary, without compulsory assistance by a counselor or 
similar advisor; 

 
(b) according to the rules of an adversary procedure 
 

are compatible with the Constitution, which requires in section 28(2) thereof 
that the interests of children shall be paramount under any circumstances.  
The rules of evidence governing the adversary procedure are in many ways 
premised upon confrontation of the witness by the accused and his legal 
advisor.  The constitutional compatibility of applying this procedure to child 
witnesses and child victims of violent crimes, especially sexual offences, is 
questionable and may not be in the best interests of the child; 

 
2. … (this order deals with Act 105/1997 and is not relevant in casu) . 
 

The court therefore calls for submissions of affected parties or interested 
parties that may be admitted as amici curiae on these questions. 

 
Submissions should deal with the present procedures that may be in place to 
protect child victims and other child witnesses in the criminal process, their 
adequacy in the adversarial process, the effect of the present procedures upon 
child witnesses; the alternatives that might be available or any adaptation of 
present procedures that ought to be brought about to create a constitutionally 
compatible procedure to protect the interests of child/… 
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child victims.  Submissions should deal specifically with the separate 
sections of the Criminal Procedure Act that affect child victims and child 
witnesses, such as sections 153, 154, 158, 161, 164, 165, 166, 167, 170A, 
186, 191A, 192 and 194, examine their constitutional compatibility and 
potential amendment, adaptation or reinterpretation to adapt them to 
constitutional imperatives, if necessary.” 



 

2. 

 

RESPONSES 

 

The order by Bertelsmann J elicited submissions from the Applicant, the National Prosecuting 

Authority,  the Accused (represented by the Legal Aid Board), various Governmental Departments 

(Justice, Social Development, Health, Education, Safety and Security) including the South African 

Human Rights Commission, and from a number of organizations: the Centre for Child Law, 

Childline, Operation Bobby Bear, Resources Aimed at the Prevention of Child Abuse and Neglect 

(RAPCAN), the Institute for Child Witness research, People Opposing Women Abuse (POWA), 

and the South African Professional Society on the Abuse of Children (SAPSAC).   

 
 

3. 
 
 

THE (JUDGEMENT AND) ORDERS MADE  
 
 

The orders (Record vol 18 pages 1176 and further) read with the judgement (Record vol 18 pages 

1724 and further) were briefly as follows : 

 

3.1 THE ORDERS OF INVALIDITY, ORDERS 1-6 : 

 

1st order: Section 170A(1) of the Criminal Procedure Act, 51 of 1977 (as amended by Act 32 

of 2007) (CPA) was declared unconstitutional in that it provides for a discretionary 

appointment of an intermediary and only if the child/… 
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child will be exposed to undue stress and suffering when testifying. It was remedied by way 

of a reading in and severance to provide for the compelled appointment of an intermediary 

whenever any child is to testify, unless cogent reasons require otherwise, such reasons to be 

placed on record. 

 

2nd order: Section 170A(7) of the CPA was declared unconstitutional in that it calls for 

reasons to be provided (only) where an application for the appointment of an intermediary to 

a child under 14 years is refused. The remedy is encapsulated in that dealing with section 

170A, requiring cogent reasons to be present and that such reasons are to be placed on 

record in all instances where an intermediary is not appointed for any child. 

 

3rd order:  Section 153(3) of the CPA was declared unconstitutional in that it provides for a 

discretion to allow the (whole of the) proceedings to be in camera in the event of crimes of a 

certain class having been committed towards or in connection with a child if such request is 

made by the child’s parent or guardian. It was remedied by a reading in and severance to 

provide for compelled in camera proceedings.  

 

4th order: Section 153(5) of the CPA was declared unconstitutional in that it provides for a 

discretion to allow a child witness to testify in camera. It was remedied by a reading in and 

severance to provide for compelled in camera proceedings when a child testifies. 

 

5th order: Section 158(5) of the CPA was declared unconstitutional in that it provides for 

reasons to be given only when an application for a child complainant under 14  years to 

testify by means of closed circuit television is refused. It was remedied by a reading in and 

severance to provide for the compelled giving of reasons whenever an application for any 

child witness to so testify, is refused.  

 

6th /… 
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6th order: Section 164(1) of the CPA, preventing the child’s evidence from being received if 

it cannot be established whether the child can distinguish between the truth and a lie, was 

declared unconstitutional and remedied by declaring the proviso, requiring that the person 

found not to understand the oath or affirmation be warned to speak the truth, invalid. 

 

3.2 THE ORDER OF SUSPENSION 

 

7th order: Orders 1 to 6 were suspended pending the decision of this Court in terms of s 

172(2)(a) of the Constitution.  

 

3.3 THE DECLARATORY ORDERS, ORDERS 8-11 :  

 

In terms of  s 28(2) of the Constitution, child victims and witnesses in criminal trials have 

the following rights :   

 

8th order: their trials must be given as much priority in the investigative and prosecution 

phases as permitted by available resources  

 

9th order: they have the right to be assisted by intermediaries and to testify by way of closed 

circuit television to the extent that available resources permit  

 

10th order: they are entitled to trials conducted by presiding officers, prosecutors, court staff 

and other participants who have adequate expertise to deal with children  

 

whilst 

 

11th order: the critical systemic challenges faced by the criminal justice system was noted  

 

3.4/… 
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3.4 THE MANDATORY ORDERS, ORDERS 12-13 :  

 

12th order: The Minister of Justice must refer the matter of orders 8-10 to the Inter-sectoral 

Committee responsible for the National Policy Framework and instruct the Committee to 

address the systemic shortcomings as part of the framework in co-operation, where possible, 

with NGO’s willing and able to so assist. 

 

13th order: The National Commissioner of the South African Police Services and the DPP 

must consider the matter of orders 8-10 as part of the directives to be issued in terms of s66 

of Act 32 of 2007 so as to eliminate existing shortcomings, in co-operation, where possible, 

with NGO’s willing and able to so assist(13th order) 

 

3.5 The supervisory/reporting order and further relief: orders 14-15: 

 

14th order: The Minister of Justice, the National Commissioner of the South African Police 

Services and the DPP must report to the court, the parties and the amici of progress made in 

addressing existing backlogs(14th order) 

 

15th order: the parties and amici may, if necessary, approach the court within 30 days after 

receipt of the above reports with a request to raise further issues. 

 

3.6 The referral order: 

 

16th order: the referral of the matter to this Court 

 

 

4./… 
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4. THE POSITION OF THE PRESENT PARTIES AND THE AMICI 

 
 

4.1  The Applicant seeks confirmation of the orders of invalidity 1-6 (Record p 1782) The 

Applicant will, in addition, tender argument to the effect that no valid reason exists for 

interference with the remainder of the orders. 

 

4.2  The First Respondent appeals against orders 1 to 6 on the grounds that sections 153, 158, 

164 and 170A of the CPA, as amended, do not limit the rights of the child alternatively that 

such infringement is reasonable and justifiable under s36 of the Constitution (CNT). 

 

Leave is also sought to appeal against the remainder of the orders on the ground that the 

Court a quo was not entitled to issue the orders, thereby transgressing on the terrain of the 

executive and breaching the principle of separation of powers.  

 

(Record : pp 1798-1821) 

 

Given the submissions and concessions made in the court a quo (vide par 6.5 infra),  the 

appeal against orders 1-6 is not understood.  

 

4.3  The Second and Third Respondents launch a limited appeal against (part of) orders 1, 2 

and 5 (dealing with sections 158 and 170A of the CPA)  in as far as their compelled 

application to child witnesses was ordered, on the ground that fair trial rights are infringed. 

They seek confirmation of the remainder of the orders (3,4, 6-16)  

 

(Record p1784 and further) 

 

 

4.4/… 
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4.4 Resources Aimed at the Prevention of Child Abuse and Neglect and Others (RAPCAN 

et al) have filed an application for leave to be admitted as amici and seeks confirmation of 
orders 1-6. They also appear to support the remainder of the orders, calling for the appeal to 

be dismissed (par 19 and 20 of the affidavit by Samantha Waterhouse) 

 

The Centre for Child Law and Childline South Africa have similarly filed an application 

jointly, contending that focussed argument will be advanced for purposes of promoting the 

best interest of children (para 6.2 and 20 of the affidavit by Carina du Toit).   

 
Also the Cape Mental Health Society gave notice of such intention, contending that the 

mentally and intellectually challenged should be equally benefited by the orders made ad s. 

170A  

 

The Applicant does not oppose the applications. 

 

5. THE CONTEXTUAL BACKGROUND-  

 

The matters involving 2nd and 3rd Respondents  
 

5.1. The Phaswane matter (record vol 1 page 11 and further) 

 

5.1.1 The 13 year old victim reported immediately after the incident on 28 January 2005, of 

having been raped by her sister’s boyfriend.  

 

5.1.2 The case was enrolled in the Pretoria North Regional Court. It was postponed on  10/3/05 to 

17/3/05 for further investigation and legal aid; to 13/4/05 for further investigations; to 

29/4/05 for docket and further investigation; to 3/6/05 for unknown reasons; to 23/6/05 for 

docket and legal aid; to 21/7/05 for confirmation of legal aid; to 4/8/05 for confirmation of 

legal aid; to 30/9/05 for plea and trial; to 25/10/05 for the attorney who was sick; to 3/3/06 

for plea and trial. The proceedings eventually commenced on this latter date, some 13 

months after the incident (record pages 16-23). 
5.1.3/… 
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5.1.3 The victim ‘automatically’ testified in camera in accordance with the provisions of s 

153(3A) of the Criminal Procedure Act, 51 of 1977 (CPA), compelling this when a victim of 

a sexual offence gives evidence.  However, no request was made for, and no consideration 

apparent from the record was given to, the provisions of s153 (3) providing for a discretion 

to allow all of the proceedings except judgment and sentence to be in camera and the rest of 

the proceedings took place in open court. 

 

5.1.4 No application was made and no consideration apparent from the record was given to the 

application of the discretionary provisions of sections 170A and 158(2)(a) and the 13 year 

old victim testified in the presence of the accused in court (page 36 and further). 

 

5.1.5 The victim was warned to speak the truth following a detailed examination regards her 

understanding of the oath and her ability to distinguish between the truth and a lie, in 

accordance with the provisions of s164 of the CPA (pages 33-35) 

 

5.1.6 Testifying without the assistance of an intermediary, the 13 year old victim experienced 

huge difficulties in relating to the court what had happened. She testified regards the rape-

incident that she “was not familiar with that which the person did to me” (p 37 l8-9); that the 

accused put the condom on and “inserted the condom in my vagina…” (p37 l 20); “he had 

sex with me” (p39 l 17-18) (but what she actually said was that he slept with her, the 

interpreter used the word sex- p 40 l 26- 41 l 1) ; “I do not know what sex is… rape is an 

event that has been completed whereby one person sleeps with another person”; when asked 

to explain what she means with ‘sleep with’ her reply is “he had raped me”; when asked to 

explain what rape is she said “I personally do not know what rape is, I heard from people 

who say that there is a thing called rape”; when then asked what is rape, what did the 

accused do, she said “rape is sexual intercourse”; when asked what sexual intercourse is, she 

said “sexual intercourse is when one person has sex with another person”. (p 40 l 7- 41 l 18) 

(At this stage the interpreter started complaining that the prosecutor/… 
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prosecutor “does not have proper words”….).Her evidence continued: “he did funny things 

or silly things whilst laying on top of me…I do not know that which he was doing” (p53 l 

10-16)  

 

5.1.7 The proceedings were adjourned to 25 April, nearly 2 months later, whilst the 13 year old 

victim was still testifying in chief (p43 l 22)  



 

5.1.8  The medical evidence confirmed penetration but the doctor appears to have lacked in the 

required expertise and Dr Grabe was called by the Regional Magistrate to elucidate the 

findings. However, the doctor, who only examined her a few days later, was prepared to 

confront her with what he perceived to have been ‘old’ injuries and even cross-examined 

the victim in this regard. She then ‘agreed’ to having been previously raped as well. (p 65 

l 5-10; J88 filed loose, par 3) This she emphatically denied when giving evidence. 

However, two charges had been framed. 

 

5.1.9 The accused testified and the matter was postponed due to other matters that had to be 

dealt with. At his next appearance, the defense case was closed without him having been 

cross-examined ( p 81 ) 

 

5.1.10  Defense counsel called for a cautionary approach to the evidence of the child in argument 

on the merits, stating that “It is the evidence of a child, it is a sexual offence and this 

evidence must be weighed very cautiously because it is sexual offence and that of a 

child”(p 90 l 5-10) 

 

5.2 THE MOKOENA MATTER (record vol 2 page 131 and further) :   

 

5.2.1  This matter involves the rape of an 11 year old victim. The incident happened in 

September 2005 and the trial proceeded in the Secunda Regional Court. The accused was 

arrested in September 2005 and the record reflects/… 
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reflects the following postponements: on 13/1/06 to 19/1/06 for attorney; to 2/2/06 

preliminary; to 3/2/06 for attorney; to 19/4/06 for plea and trial. The proceedings did in 

fact commence on this day, some 7 months after the incident 

 

5.2.2  The 11 year old victim only complained a few days after the incident when she 

experienced discomfort and was first given Jeyes Fluid to drink by the mother. She was 

later taken to the clinic and then, upon being confronted with the medical facts, she 

informed of having been raped by the ‘grandfather’, a neighbour.  

 



5.2.3 She, too, ‘automatically’ testified in camera in accordance with the compelled procedure 

provided for in s153(3A) of the CPA but the rest of the proceedings were in open court, the 

discretionary application of the provisions of s153(3) of the CPA again not considered (p 

160 l 9-10) 

 

5.2.4 Due application for the appointment of an intermediary in terms of s170A of the CPA was 

made, based on the age of the victim and the nature of the charge. An assessment report 

recommending such appointment is also attached to the record as Exhibit B (pp 141-3). The 

defense had no objection and the application was granted.  

 

5.2.5 The intermediary was then called by the prosecutor and was sworn in by the Court to speak 

the truth, where-after she was asked to place her qualifications etc on record (record p145-6)  

 

5.2.6 The victim was sworn in by the intermediary without any prior examination regards her 

understanding of the oath, she having replied that she does understand what it means (record 

p 146 line 21- 147 line 3)  

 

5.2.7/… 
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5.2.7 The 11-year old, testifying with the aid of the intermediary, had far less difficulty in 

explaining to the court the details of how she had been raped : “He lifted up my skirt and he 

took off my panty and he also took off his under until to the knees. From there he close my 

mouth, he put his penis in me, from there he made up and down movements” Asked where 

in her he put his penis she said “in my vagina. Vagina your worship, the private part” (p 147 

l 20 -148 l 2) 

 

5.2.8 She also testified that the police said she must not agree anymore to play with people that 

are older than herself! (p150 l 20-21). 

 

5.2.9 The medical evidence confirmed penetration but, again, the practitioner appears to have 

lacked in the required expertise -  vide Dr Grabe`s comments as per the SAPSAC reply, 

record vol 9 page 974. 

 

6. 

 

THE CONTEXTUAL BACKGROUND - THE SUBMISSIONS AND FURTHER EVIDENCE 
PROVIDED TO THE COURT A QUO  
 
 

6.1 NO FACTUAL DISPUTES   

 

It needs first of all to be mentioned that all of the evidence that was placed before the court a 

quo pointed towards similar concerns and lacunae. Nothing thereof was contested or 

disputed by any of the parties. A brief overview of the submissions received by the court a 

quo follows:  

 

6.2  THE APPLICANT 

 

Written submissions were filed (record vol 3) and oral submissions were made (record vol 

14). The Applicant broadly lamented the fact that protective measures are not legislatively 

guaranteed but depend on application procedures and/or the application of discretion, that 

the child has a right to be heard, that systemic/… 
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systemic short-comings need to be addressed and that expert handling and prioritization is 

called for. It was contended that present procedures and legislative provisions (‘law and 



conduct’), in as far as these do not provide sufficient protection to the child witness, do not 

answer to the best interests principle and are therefore unconstitutional (Thus the orders 

made are supported.)  

 

6.3 THE NATIONAL PROSECUTING AUTHORITY (NPA) 

 

An affidavit was filed by the acting National Director of Public Prosecutions, Adv M J 

Mpshe SC, on behalf of the National Prosecuting Authority (NPA), setting out the attempts 

made by the NPA to address the plight of child victims involved in the Criminal Justice 

system. He also refers to the results of a survey conducted within the ranks of the NPA 

following the Rule 16A order, pointing out certain inadequacies within the broader criminal 

justice system. (record vol 4).  

 

 

6.4 THE 2ND AND 3RD RESPONDENTS 

 

Oral and written submissions were made on behalf of 2nd and 3rd respondents, conceding 

that the best interests of the child called for an improved dispensation but not at the expense 

of the fair trial rights of the accused to confront. (record vol 5 and vol 15 pages 1497 and 

further) 

 

6.5 THE 1ST RESPONDENT, TOGETHER WITH THE MINISTERS OF EDUCATION 
AND SOCIAL DEVELOPMENT 

 
The 1st respondent, together with the Ministers of Education and Social Development, made 

joint submissions also conceding that the best interests of the child demand some improved 

dispensation but that the court was limited to the issues arising from the cases of 2nd and 3rd 

respondents, these raised issues of/… 

 

 

16 

 

of law and not conduct and therefore that the issues pertain to invalidity and not 

implementation. It was, however, admitted that the issues are to be dealt with against the 

factual background of the court’s knowledge of practice and the further facts as provided by 

the parties/amici (vol 6 pages 493 and further, esp pages 554-5) It was, furthermore, 

explicitly conceded that appropriate relief would be to extend the limited application of 

sections 153, 158 and 170A by way of reading in and down and, with reference to s164, that 



the proviso be struck down and the common law developed regards competency so as to 

facilitate the receipt of the child’s evidence (record vol 6 esp pp 537-542). 

 

6.6 THE MINISTER OF SAFETY AND SECURITY 

 

The written and oral submissions on behalf of the Minister of Safety and Security were to 

the effect that the SO-Bill 2003 provides adequate protection and  the rights of the accused 

to a fair trial were given emphasis (record vol 6 pages 556 and further; vol 16 pages 1693 

and further) 

 

6.7 THE DEPARTMENT OF HEALTH 

 

The written submissions on behalf of the Department of Health (Record vol 7 pages 625 and 

further) highlighted the trauma experienced by the child as a result of sexual abuse (636-8) 

and recommended broadly that the child (and the mentally handicapped) should not have to 

face the accused, should be assisted by an intermediary and has to reach a certain 

development level to be able to lie. The competency test as applied, by way of prior 

assessments and questioning, is not supported. The proposal by Dr Karen Muller, as per the 

submissions on behalf of the Child Witness Institute (infra), regards a revised s170A 

procedure, is recommended.  . 

 

6.8/… 
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6.8 PEOPLE OPPOSING WOMAN ABUSE (POWA) 

 

The written and oral submissions on behalf of People Opposing Woman Abuse (POWA) 

(record vol 7 pages 683 and further; vol 15 pages 1526 and further) were to the effect that 

the state has a duty to protect children by way of special measures not only from violence 

but also from the secondary trauma arising from such violence (record page 702 par 37) but 

that no regulations have been issued in terms of s191A of the CPA, which empowers the 

Minister of Justice to determine services to be provided to witnesses, inter alia regards 

assistance and support, reception centers and counseling and that the Minister should be 

called upon to explain what steps, if any, have been taken in this regard (Record page 720 

par 63.11; page 721 par 65; page 724 par 77) 

 

6.9 INSTITUTE FOR CHILD WITNESS RESEARCH AND TRAINING 

 

The trauma experienced by the child involved in the criminal justice system and especially 

within the courtroom and the problems in effectively communicating with the child are aptly 

illustrated in the submissions on behalf of the Institute for Child Witness Research and 

Training (record vol 13 pages 1261 and further). A proposal is made for a procedure similar 

to that provided for in s170A but where the interviewer places the child’s evidence on 

record and clarifies  necessary aspects. 

 

6.10 THE SOUTH AFRICAN PROFESSIONAL SOCIETY ON THE ABUSE OF 
CHILDREN (SAPSAC) 

 

Also in the written and oral submissions by SAPSAC, relying inter alia on many articles 

published in the journals Child Abuse Research in South Africa(CARSA) attached to the 

affidavit of J H Marais (record vol 8 pages 731 and further), the trauma of the child and the 

problems with effective communication were highlighted (record vol 9 and vol 16 p. 1587 

and further and also Appendix 2) It was submitted that current procedures are in many 

instances still abusive of child victims and witnesses, that a lack of expertise and motivation 

to act in the child’s best interests/… 
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interests is frequently being experienced, that the necessary infrastructure is either 

nonexistent or ineffective and that despite the research conducted by the Law Commission 

regarding the child within the criminal justice system, little has been done to make specific 



provision for children through legislation. SAPSAC thus proposed that a court order of 

accountability is required to order the state to honour its responsibilities and to urge the state 

to establish a new dispensation for child witnesses and victims.  It was submitted that a 

declaratory order regarding the rights of child witnesses who are victims of sexual offences 

should incorporate inter alia the following (record vol 9 page 752-3) : 

 

• A child witness has the right to be dealt with as a child, in an expert manner, and should be 

evaluated according to his/her chronological age and level of development. 

• A child witness has the right to be protected against the traumatic implications of secondary 

victimisation while testifying and during cross examination. 

• Provision needs to be made to present the child’s evidence through means other than oral 

testimony. 

• Provision should be made for the offender to challenge the child’s evidence through means 

other than conventional cross examination.  

• A child witness should have the right not to be questioned regarding the details of the sexual 

act committed if the deed is not placed in dispute by the offender. 

• The offender must be required to specify during the pleading stage of the proceedings which 

allegations are placed in dispute. 

 

A further “Draft Declaration of Rights” was handed in– vide record vol. 16 p. 1588 lines 19 

and further. Unfortunately the whole of the document was not read into the record and a 

copy thereof is attached  as per Appendix 1 hereto. 

 

SAPSAC further submitted that if, in the application of these rights, the rights of the 

offender are infringed upon, this will be fair and justifiable. 

6.11/… 
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6.11 RAPCAN, OPERATION BOBBY BEAR AND CHILDREN FIRST 

   

Written and oral submissions were made jointly by RAPCAN, Operation Bobby Bear and 

Children First, also contending that an improved dispensation is a constitutional imperative 

and filing a  further graphic illustration of the child`s plight following  research conducted 

by Children First, published as “Stolen Childhood: Rape and the justice system” (Record vol 

12 pages 1260A and further). It was contended that s170A is unconstitutional in that it does 

not provide for a support person, calls for undue stress and suffering to be present and is 

discretionary (record vol 11 at pages 1149 and further, esp  page 1257).    

 

6.12 THE CENTRE FOR CHILD LAW AND CHILDLINE 

 

Written and oral submissions were made jointly by the Centre for Child Law and Childline, 

also contending that an improved dispensation is called for, that sections 153, 158, 170A 

and 164 are unconstitutional and that, in addition, a structural interdict will be of assistance. 

(Record vol 10 pages 1011 and further; vol 16 pages 1615 and further, esp at page 1660 

lines 15-18)  

 

6.13 THE SOUTH AFRICAN HUMAN RIGHTS COMMISSION 

 

In the affidavit by N J Kollapen, Chairperson of the South African Human Rights 

Commission, reference is made to an inquiry conducted in 2002 to determine the efficacy or 

otherwise of mechanisms and systems that have been put in place (record vol 13 page 1324 

para 4 and 5), the results of which is published in the “Report on the inquiry into Sexual 

Violence against Children- Does the Criminal Justice System Protect Children?” that he 

attached (Record vol 13 pages 1328 and further). He mentions that “the Commission has 

been concerned for some time now about the services and court procedures that child 

victims and witnesses to sexual abuse are exposed to” and that it called in/… 

 

20 

 

in the Report for a review of legislation and also made recommendations to the Department 

of Justice, Magistrates and the Legal Profession (para 11 and 13 at pages 1325 and 1326).  

 



Though these submissions were not served on any of the parties and were not dealt with in 

the submissions, they do form part of the court’s record. The findings and recommendations 

were published and can thus in any event rightfully be had regard to, also since the findings 

(record pages 1384 and further) are nothing new.  

 

The recommendations at pages 1391 and further of the record, include, inter alia -  

 

(a) a system to be developed that is premised on the best interests of the child and more 

resources to be made available 

 

 (b) priority treatment  at all spheres is called for and undue delays are to be  

 avoided 

  

(c)  the rollout of dedicated courts and CPU`s 

  

(d)  the protective measures in the CPA to be applied in all cases involving   

 sexually abused children   

 

 (e)  expert handling by all and adequate training of all involved.  

 

7. 

 

CONTEXTUAL BACKGROUND- THE REPORTS BY THE SOUTH AFRICAN LAW 
(REFORM) COMMISSION 
   

The Court was, in addition, also referred to the South African Law (Reform) Commission`s 

investigations and the reports published: Protection of the Child Witness/… 
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Witness, 1989; Sexual Offences Against Children, Project 108, Issue Paper 10 (1997); Project 107: 

Sexual Offences: The Substantive Law Discussion Paper 85(1999); Project 107: Sexual Offences: 

Process and Procedure Discussion Paper 102 (2002); Project 107: Sexual Offences Report (2002), 

concluding at page 229 that though a revision of various provisions and rules are necessary, the 

issue is rather how to make the present system work better and proposing a Bill that was tabled in 

parliament in 2003 (Bill S0-2003). These provide a complete background to the issues under 

consideration.  

 



When comparing Bill SO-2003 to the provisions of the Criminal Law (sexual offences and related 

matters) Amendment Act, 32 of 2007, it is to be noted that very little remained of the proposed 

protective measures for especially the child witness. The 2002 findings by the SAHRC, at pages  

57-62 of the report (record pages 1384-9) coincides with the 1997 findings of the SALRC and also 

with the results of the survey conducted by the NPA in 2007, referred to in the affidavit by M J 

Mpshe on behalf of the NPA supra. These investigations cover a period of ten years. Apart from 

amendments to the substantive law and the efforts made by the NPA to provide court preparation 

officers and to establish specialist courts (rather unsuccessfully) and multi-disciplinary centers (only 

a few  countrywide), very little has changed.   

 

8. 

 

CONSTITUTIONAL IMPERATIVES 

 

8.1 Relevant provisions of the Constitution, 1996  in casu regards the duties of the Courts and 

Government are : 

 

Section 7(2), providing that the state “must respect, protect, promote and fulfil the rights in 

the Bill of Rights”   

 

Section 8(1), providing that the Bill of Rights apply to all law and binds the legislature, the 

executive, the judiciary and all organs of state. 

Section/… 
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Section 39, demanding that when developing the common law or when interpreting any 

legislation, the Court must promote the spirit, purport and objects of the Bill of Rights and, 

when interpreting the Bill of Rights, the Court must promote the values that underlie an 

open and democratic society based on human dignity, equality and freedom, must consider 

international law and may consider foreign law. 

 

8.2 Children have all of the rights set forth in the Bill of Rights, with in addition the rights in s 

28. Child victims therefore also have the right    

 

• to equal protection and benefit of the law  (s9(1));  

 

• to human dignity (s10),  

 

• to life (s11);  

 

• to freedom and security of the person from all forms of violence (s12(1)(c);  

 

• not to be treated in a degrading way (s12(1)(e);  

 

• to bodily and psychological integrity (s12(2); 

 

• to an environment that is not harmful to their health and well-being(s24)  

 

• of access to courts and to have a dispute that can be resolved by the application of law 

decided in a fair and public hearing (s34) 

  

8.3 Of particular importance for purposes of the present investigation is the right of every child 

in s 28(1)(d) to be protected from maltreatment, neglect, abuse or degradation, with the right 

in s 28(2) to have his/her best interests to be considered of paramount importance in every 

matter concerning the child. This latter provision has been considered in a number of 

decisions, the most/… 
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most recent of which is that of this Court in S v M (Centre for child law as amicus curiae) 

2008(3) SA 232 CC. Relevant case law is discussed and, for purposes of these submissions, 

only this matter will be referred to. The judgment for the majority was given by Sachs J and 

that for the minority by Madala J who did not, however, differ from the analysis of s28 by 

the majority.  

 

Par 15 :  

 
‘The ambit of the provisions is undoubtedly wide. The comprehensive and 
emphatic language of section 28 indicates that just as law enforcement must 
always be gender-sensitive, so must it always be child-sensitive; that statutes 
must be interpreted and the common law developed in a manner which 
favours protecting and advancing the interests of children; and that courts 
must function in a manner which at all times shows due respect for 
children’s rights.”  

 
Par 17 : 
 
 

“The four great principles of the CRC (the UN Convention on the Rights of 
the Child, ratified by SA in July 1995) which have become international 
currency, and as such guide all policy in South Africa in relation to children, 
are said to be survival, development, protection and participation. What 
unites these principles, and lies at the hart of section 28, I believe, is the right 
of a child to be a child and enjoy special care”  

(footnotes omitted) 
 

 

In par 18 this Court held that a child is to be constitutionally imagined as an individual with 

a distinctive personality and not merely as a miniature adult waiting to reach full size. 

 

Par 19 : 

 
“foundational to the enjoyment of the right to childhood is the promotion of 
the right as far as possible to live in a secure and nurturing environment free 
from violence, fear, want and avoidable trauma.” 

(own emphasis) 
par/… 
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Par 20 : 

 

“(W)hat the law can do is create conditions to protect children from abuse 
and maximize opportunities for them to lead productive and happy lives”  

(own  emphasis)  
 

adding that, even if the State cannot prevent abuse from occurring or repair that which is 

damaged, the State has a duty to enact legislation and to implement enforcement 

mechanisms to create positive conditions for repair to take place, “to minimize consequent 

negative effects on children as far as it can” and to avoid conduct by its agencies that might 

place children in peril. 

 

Par 24 :  

 

“A truly principled child-centred approach requires a close and 
individualized examination of the precise real-life situation of the particular 
child involved. To apply a pre-determined formula for the sake of certainty, 
irrespective of the circumstances, would in fact be contrary to the best 
interests of the child concerned”  

 

In par 25 :   

 

“The problem, then, is how to apply the paramountcy principle in a 
meaningful way without unduly obliterating other valuable and 
constitutionally-protected interests”  

 

This Court concluded in par 26 that the right to best interests to receive paramountcy does 

not mean that the rights are absolute but, like all other rights, their relationship to other 

rights have to be taken account of and it might even be required that their ambit be limited. 

 

8.4 The limitation of any right is regulated by section 36 of the Constitution: the limitation must 

be of general application and only to the extent reasonable and justifiable in an open and 

democratic society based on human dignity, equality and/… 
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and freedom, taking into account factors such as the nature of the right, the importance of 

the purpose of the limitation, the nature and extent of the limitation, the relation between the 

limitation and its purpose and less restrictive means to achieve the purpose.  



 

8.5 Constitutional remedies - 

 

  8.5.1 In terms of s172(1) a court, when deciding a constitutional matter,  

 
“(a) must declare that any law or conduct that is inconsistent with the 

Constitution is invalid to the extent of its inconsistency and  
 

 (b)  may make any order that is just and equitable, including-  
 

(i) an order limiting the retrospective effect of the declaration of 
invalidity; and  

(ii) an order suspending the declaration of invalidity for any period 
and on any conditions, to allow the competent authority to 
correct the defect” 

        

With section 172 (2) (b) providing that : 

 
“A Court which makes an order of constitutional invalidity may grant a 
temporary interdict or other temporary relief to a party, or may adjourn the 
proceedings pending a decision of the Constitutional Court on the validity of 
that Act or conduct” 

 

 8.5.2 Section 38 also provides for “appropriate relief, including a declaration of rights”. 

 

8.6 An order that is just and equitable may, in the event of unconstitutional legislative 

provisions being declared invalid and apart from striking down the provision, provide for an 

appropriate remedy by way of severance or reading in. Though legislating should be left to 

Parliament, the latter might be slow and the fulfillment of the constitutional mandate might 

weigh heavier. Furthermore, within/… 
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within the South African system separation of powers are not clearly defined and do 

overlap. In deciding on an appropriate remedy, budgetary constraints need also be kept in 

mind. Vide, inter alia, National Coalition for Gay and Lesbian Equality and Others v 

Minister of Home Affairs and Another  2000(2)SA 1(CC) at para 64-89; National Director 

of Public Prosecutions and Another v Mohamed NO and Others 2002(2)SACR 196(CC) at 

para 28-30; S v Manamela and Another (Director_General of Justice Intervening) 2000(1) 

SACR 414(CC) at 437a to 438h.  

 



The doctrine of separation of powers demands that the courts not become too actively 

involved in law making, this being the prerogative of the legislature. However, the caveat is 

less strong when courts exercise the function of checks and balances to ensure that 

legislative provisions are constitutionally compliant. (Masiya v DPP, Pretoria and Another 

2007(5) SA 30 CC at paras 30-33 and 89).  As held in Carmichele v Minister of Safety and 

Security 2001(4) SA 938 CC : 

 
“In some circumstances there would also be a positive component which 
obliges the State and its organs to provide appropriate protection to everyone 
through laws and structures designed to afford such protection” 

(par 44) 
 

Vide, too, Doctors for Life International v Speaker of the National Assembly 2006 6 SA 416 
(CC) par 70 : 
 

“The primary duty of the courts in this country is to uphold the Constitution 
and the law “which they must apply impartially and without fear, favour or 
prejudice.” And if in the process of performing their constitutional duty, 
courts intrude into the domain of other branches of government, that is an 
intrusion mandated by the Constitution. What courts should strive to achieve 
is the appropriate balance between their role as the ultimate guardians of the 
Constitution and the rule of law including any obligation that Parliament is 
required to fulfill in respect of the passage of laws, on the one hand, and the 
respect which they are required to accord to other branches of government as 
required by the principle of separation of powers, on the other hand.” 

 

9./… 
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9. 

 

RELEVANT NATIONAL AND INTERNATIONAL INSTRUMENTS  

 

9.1 International instruments include The United Nations Convention on the Rights of the Child, 

1989 (UNCRC), ratified by SA on 16 June 1995, thereby undertaking to monitor, promote, 

protect and report on the country’s compliance with its provisions; the African Charter on 

the Rights and Welfare of the Child, 1990, that was signed by SA. 

 

The principle of the child’s best interests to be of primary concern is emphasized : “the 

primary consideration” in article 3 of the African Charter and “a primary consideration”, in 

article 3 of the UNCRC. 

 

The Economic and Social Council of the UN’s Guidelines on Justice in matters involving 

Child victims and witnesses of Crime, 2004/27(Ecosoc Guidelines) are particularly relevant 

and are to be found in the record, vol 3 page 250 and further and again in vol 10 pages 1137 

and further. 

 

In the article by Solange Rosa and Mira Dutschke, Child Rights at the core: the use of 

international law in South African cases on children`s socio-economic rights (2006) SAJHR 

224 the writers conclude inter alia as follows :  

 
“The underlying assumption throughout this article is that it is neither 
possible nor desirable to consider the rights of children in isolation from their 
communities. We argue, however, that because of children’s vulnerability, 
courts are required through international law to assess state action through a 
child rights perspective-which requires the active consideration of the general 
principles of the UNCRC in every decision which has a direct effect on 
children….It is critical to establish the  scope and content of the rights in 
order to clarify for government the full extent of its obligations…” 

 
 
9.2/… 
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9.2 NATIONAL INSTRUMENTS 
 
 

9.2.1 The Service Charter for victims of crime, referred to by the 1st Respondent in their 

submissions, does not have any specific provision dealing with the child victim and the only 

provision to be found regards protective measures is the following vague statement : 

 
“The prosecutor will ensure that special measures are employed in relation to 
sexual offences, domestic violence and child support or maintenance matters 
and that, where available, such cases are heard in specialized courts.” 

 

Also in the accompanying Minimum Standards on Services for Victims of Crime the child is 

not specifically dealt with and the present protective measures are described in the same 

vague manner, e.g. 

 
“You can expect a speedy and efficient process, which will ensure that the 
case comes before court as soon as possible.” 

 
“If you have to give evidence you may, in certain cases, ask a friend or 
supporter to accompany you to the court.”  

  
“The law allows for the following provisions when you are giving evidence : 

 
• You may, under certain circumstances, testify by way of a closed-

circuit television system (this means you are not in the court in the 
presence of the accused, but in another room). 

 
• You may also, if you are under the age of 18 and if the presiding 

officer (i.e. the magistrate or judge) is of the view that testifying at 
the trial would cause you undue mental stress or suffering, have the 
assistance of an intermediary (person acting as a go-between) when 
testifying by way of closed-circuit television.” 

 
“If you have to testify in court the proceedings may, under certain 
circumstances, take place in camera (behind closed doors).” 

“The/… 



29 
 
 

“The Department of Social Services and other social service providers will, 
if available, offer emotional and practical support services, which may 
include court preparation programmes.” 

 
 

It is respectfully submitted that the Charter and Minimum Standards-documents are not of 

assistance and do not meet the s28 demands 

  
9.2.2  THE CHILDREN`S ACT, 38 OF 2005 

 

Whilst the Criminal Law (Sexual Offences and Related Matters) amendment Act 32 of 2007 

was somewhat disappointing in providing protective measures to children, the Children’s 

Act, also referred to in the judgment of the Court a quo, does serve to inform on the content 

of the rights of children and appropriate remedies. As stated in the preamble to the 

Children’s Act, it is necessary to effect changes to existing laws relating to children in order 

to afford children the necessary protection and assistance. The umbrella application 

provisions in sections 6-8 do not, however, answer to the need for child-specific guaranteed 

protection by way of the Criminal Procedure Act. It is submitted that only by firmly defining 

the appropriate handling of and the services to be rendered to children, will their rights be 

positively guaranteed. However, the mandatory and supervisory orders in casu are clearly in 

line with the provisions of the Children’s Act :  

 

Sections 6 -8 are quoted : 

 

 6.(1) The general principles set out in this section guide-  

   (a) the implementation of all legislation applicable to children, including this Act; 
and  

   (b) all proceedings, actions and decisions by any organ of state in any matter 
concerning a child or children in general. 

  (2)  All proceedings, actions or decisions in a matter concerning a child must-  
   (a) respect, protect, promote and fulfil the child's rights set out in the Bill of 

Rights, the best interests of the child standard set out in section 7 and the rights and 
principles set out in this Act, subject to any lawful limitation;  

  (b)/… 
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   (b) respect the child's inherent dignity;  
   (c) treat the child fairly and equitably;    
   (d) protect the child from unfair discrimination on any ground, including on the 

grounds of the health status or disability of the child or a family member of the 



child; 
   (e) recognise a child's need for development and to engage in play and other 

recreational activities appropriate to the child's age; and  
   (f) recognise a child's disability and create an enabling environment to respond to 

the special needs that the child has. 
 
  (3) If it is in the best interests of the child, the child's family must be given the 

opportunity to express their views in any matter concerning the child. 
\ 
   (4) In any matter concerning a child-  
   (a) an approach which is conducive to conciliation and problem-solving should be 

followed and a confrontational approach should be avoided; and  
   (b) a delay in any action or decision to be taken must be avoided as far as possible. 
 
  (5) A child, having regard to his or her age, maturity and stage of development, and a 

person who has parental responsibilities and rights in respect of that child, where 
appropriate, must be informed of any action or decision taken in a matter concerning 
the child which significantly affects the child. 

 
7.(1) Whenever a provision of this Act requires the best interests of the child  standard to 

be applied, the following factors must be taken into consideration where relevant, 
namely-  

    (a)-(k).. 
   (l) the need to protect the child from any physical or psychological harm that may 

be caused by-  
    (i) subjecting the child to maltreatment, abuse, neglect, exploitation or 

degradation or exposing the child to violence or exploitation or other 
harmful behaviour; or  

    (ii) exposing the child to maltreatment, abuse, degradation, ill-treatment, 
violence or harmful behaviour towards another person;  

(m)/… 
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   (m) ...  
   (n) which action or decision would avoid or minimise further legal or 

administrative proceedings in relation to the child. 
  (2) … 
 

8.(1) The rights which a child has in terms of this Act supplement the rights which a child 
has in terms of the Bill of Rights. 

(2) All organs of state in any sphere of government and all officials, employees and 
representatives of an organ of state must respect, protect and promote the rights of 
children contained in this Act. 

(3) A provision of this Act binds both natural or juristic persons, to the  extent that it is 
applicable, taking into account the nature of the right  and the nature of any duty 
imposed by the right. 

 

The Children’s Act is specifically child focused and provides inter alia for the following, 

which are highlighted, given their relevance to the orders made.  

 

(i) delays in any action or decision are to be avoided as far as possible (s6(4)(a) 

operative) and adjournments may only occur on good cause shown, taking into 

account the best interests of the child and for not more than 30 days at a time (s64(1) 

not yet operative) (relevant to the issue of prioritization) 

 

(ii) “age, maturity and stage of development” are factors to inform the best interests 

standard (s7(g) operative) (relevant to the issues of viva voce evidence and cross-

examination) 

 

(iii) dedicated magistrates may be appointed (s42(3) not yet operative) (the evidence 

regards the moratorium on the increase of dedicated courts and the actual decrease 

in these courts is relevant) 

 

(iv) the court rooms are not to be ones used for criminal trials and are to be furnished 

and designed in a manner conducive to informality and participation (s42(8) not yet 

operative) (the proposals ad s158 and s170A to be peremptory are relevant, so too 

those dealing with the requirement of viva voce evidence) 

(v)/… 
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(v) lay-forum investigations (s48 not yet operative) and pre-hearing conferences to 

define disputes (s69 not yet operative)  

 

(vi) court rules made must be designed to avoid adversarial procedures and must 

include rules on appropriate questioning techniques for children very young or 

traumatized or suffering from disabilities and on the use of suitably qualified or 

trained interpreters (s52, not yet operative)  

 

(vii) the proceedings are closed (s56 not yet operative)  

 

(viii)  the proceedings are to be conducted in an informal relaxed and non-adversarial 

atmosphere (s60, not yet operative)  

 

(ix) a child, if able to and chooses to, has a right to participate and must be allowed to 

(s10 operative; s61(1)(a) not yet operative)  

 

(x)  the presiding officer must intervene in the questioning or cross-examination of a 

child if the court finds that this would be in the best interests of the child (s61(1)(c) 

not yet operative)  

 

(xi) the child must be questioned through an intermediary if the court finds this will be 

in the best interests of the child (s61(2) not yet operative)  

 

(xii) professional reports may be ordered and will be prima facie admissible and the 

Minister of DOJ may make regulations on the remuneration of such experts 

(sections 62, 63, 75(1)(j) not yet operative)  

 

(xiii)  the clerk of the court must, if it is brought to his/her attention that a child may be in 

need of care and protection, refer the matter to a designated social worker for 

investigation (s68 not yet operative) Such designated/… 
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designated social worker must compile a report within 90 days and must 

recommend measures to assist the child including counseling or referral to a 

suitably qualified person whether the child is found to be in need of care and 

protection or not (s155 not yet operative) The report must include an assessment of 

the developmental level of the child and the therapeutic and other needs of the 

child and must contain a plan of action (s157 not yet operative)  

 

(xiv)  whether the child is in need of care and protection or not,  the court may order that 

the child receive appropriate treatment (medical, psychological or other), at state 

expense if need be (s156(i) not yet operative)  

 

(xiv) referrals to SAPS are described as a referral to a member of the Unit of SAPS 

tasked with child protection (e.g. s115(c) not yet operative)  

 

10. 

 

CRIMINAL TRIALS AND THE EFFECTIVE PROSECUTION OF CRIME 

 

10.1 Also criminal Trials and the interests that need be considered generally, fall to be 

considered. Relevant principles are that a criminal trial is not a game; a fair trial 

encompasses fairness not only to the accused but also to the prosecution; the purpose of a 

trial is to ventilate the issues in dispute; an acquittal based on error brings the administration 

of justice in disrepute; the prosecution acts in the public interest and on behalf of the victim; 

victims of crime and society at large/… 
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large have a legitimate expectation that the guilty shall be convicted and punished; the 

prosecution duty is an important one also in furthering constitutional objectives; and 

society’s confidence in the administration of justice is an important and legitimate objective. 

 

10.2 The dicta in inter alia the following cases find application: 

 

S v Mseleku and Others 2006(2) SACR 237 NPD, a full-bench decision, at 254a-i :  

 
“Criminal trials are now to be conducted in accordance with our notions of 
basic fairness and justice… It is of course axiomatic that justice is achieved 
when the guilty are convicted and the innocent acquitted after a fair and just 
procedure…”. 

 

S v Jaipal 2005(1) SACR 215 (CC) at par 29, (also referred to with approval in Zanner v  

Director of Public Prosecutions Johannesburg 2006(2) SACR 45 (SCA) at 53 g-h) : 

 

“The right of an accused to a fair trial requires fairness to the accused as well 
as fairness to the public as represented by the State. It has to instill confidence 
in the criminal justice system with the public, including those close to the 
accused, as well as those distressed by the audacity and horror of crime.”  

 

10.3 The interests of victims were again given due consideration by this Court in Masiya supra at 

paras 38, 39 and 44, in developing the common law definition of Rape (thereby providing 

increased protection to survivors. See, too, the minority judgement at paras 84-88.) and by 

the courts in a number of matters dealing with the application of sections 170A and 158 

discussed infra  

 

10.4 Also in Carmichele (supra) the duty of the prosecution is dealt with.  The Court held that 

“prosecutors have always owed a duty to carry out their public functions independently and 

in the interests of the public” (par 72) and in discussing “the legal duty owed by a prosecutor 

either to the public generally or to a particular member thereof” the Court also referred to 

the UN Guidelines on/… 
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on the Role of Prosecutors which requires of prosecutors to take proper account of the 

position of the suspect and the victim. (par 73))  

 

10.5 In the 3rd Basson judgement, (S v Basson 2005(12) BCLR 1192 CC; 2007(1) SACR 566 

CC) this Court held with reference to s179(2) of the Constitution as follows : 



 
 

“the prosecution of crime is a matter of importance to the State. It enables 
the State to fulfill its constitutional obligations to prosecute those offences 
that threaten or infringe the rights of citizens….the Constitution makes it 
plain that effective prosecution of crime is an important constitutional 
objective” 

(par 144). 
 
  Vide too S v van den Berg 1996(1) SACR 19  NamHC  28g-30c 
 
 
10.6 It follows that in giving effect to the rights of child victims and witnesses involved in the 

criminal justice system, also the effectiveness of the prosecution will be enhanced. As stated 

in the Ecosoc Guidelines supra, par 7(f)(record page 253) : 

 

“… improved responses to child victims and witnesses of crime can make 
children and their families more willing to disclose instances of 
victimization and more supportive of the justice process” 

 
 
10.7 Case Law reflects that the present criminal justice system does not give sufficient 

recognition to the rights of the child. Vide, inter alia, S v T 2000(2) SACR 658 CkH and the 

unreported judgement in S v Mbhokani case No. CC 94/07 delivered on 16/11/07 in the 

TPD (copy attached). 

 
11. 

 
 

THE CRIMINAL PROCEDURE ACT, 51 OF 1977 
 

The orders of invalidity are aimed at the protective measures (or lack thereof) provided for in the 

CPA, since no victim can be given any assurance prior to coming to/… 
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to court that the protection available will definitely apply. (As commented by the SALRC in the 

papers referred to, no measure finds automatic application) The absence of certainty of protection 

must by necessary inference impact at all stages relevant: when considering to lay a complaint, or to 

proceed with the matter, or to attend the proceedings. Moreover, it cannot even be guaranteed that 

the child will be allowed to testify.  

 

The Ecosoc Guidelines also finds application :  

 

Guideline 31 (b) (record page 258) reads as follows : 

 
 



“Professionals should approach child victims and witnesses with sensitivity, so that 
they : 
(a) … 
(b) Provide certainty about the process, including providing child victims and 

witnesses with clear expectations as to what to expect in the process, with as 
much certainty as possible. …..”  

(own emphasis added) 
  

Guideline 18 (record page 255) : 

 
“Age should not be a barrier to a child’s right to participate fully in the justice 
process. Every child has the right to be treated as a capable witness ……as long as 
his or her age and maturity allow the giving of intelligible testimony, with or 
without the communication aids and other assistance” 

 
 

12. 
 
 

ORDERS 3 AND 4 AD SECTION 153 (Judgment: record vol 18 p1757-1761)  
 

 

12.1 This section provides for the following scenarios relevant to the present discussion : 

 

(i)/… 
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(i) in camera proceedings may be allowed where the charge relates to an indecent act 

and the victim (or guardian if a minor) so requests (s153(3)(a) and (b)), but such 

victim’s testimony must(shall) be in camera unless the victim (or guardian if a 

minor) requests otherwise (s153(3A); 

 

(ii) the court may direct that a witness under 18 testifies in camera.(s153 (5));  

 

It follows that the protection available to a child witness is automatic if the child witness is 

also the victim of a sexual offence but is dependant on the court exercising a discretion if the 

child witness is not such a victim.  

 

12.2 On the other hand, when an accused is under 18, in camera proceedings are, in terms of 

s153(4), compulsory. 

 

12.3 No amendment to provide further/better protection was proposed to this section by the 

SALRC, who did not deem it necessary given the protection already available. (SALC 107 

Final Report pp150-151) 

 

12.4 The court a quo held that both sections 153(3) and 153(5) are unconstitutional  and  ordered 

that both should be amended to provide for the compelled (must) in camera proceedings in 

the event of a child witness.  

 

12.5  Though the gist of the orders are generally supported, it would appear that the court a quo 

did not reckon with the provisions of s153(3)(A) compelling the in camera testimony by the 

victim of a sexual offence. 

 

12.6  Compelling the whole of the proceedings to be in camera might not be a reasonable and 

justifiable limitation of the accused’s right to a public trial as per s35(3)(c) of the 

Constitution. It is thus proposed that s153(3) perhaps rather be amended to read as follows : 

“…/… 
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“….the court before which such proceedings are pending, may (Quare : shall 
consider) [at the request of such other person or, if he is a minor at the request 
of his parent or guardian] direct (Quare: directing) that any person whose 
presence is not necessary...” 

 

Although, the protection will still be discretionary it will not be dependant on a request 

having to be made by or on behalf of the victim. Though the proposal will also address 

the position of the adult witness, this is somewhat fortunate- whether the victim is an 

adult or a child, no such request is ever made since the victims are not aware that it can 

be made. At least the courts will be compelled to meru moto consider exercising the 

discretion. In the Phaswane-matter, the grandmother of the victim experienced huge 

difficulties when being asked about the child having menstruated. (record vol 1 page 59 l 

12- 23) Had she been assisted by calling for the court to be cleared, her discomfort might 

have been largely addressed. In both the Phaswane and Mokoena –matters, at least the 

medical evidence should have been given in camera for purposes of protecting the 

dignity and privacy rights of both the victims.  

 

12.7 The Court’s further order regards s 153(5) is fully supported except that the word shall 

rather than the word must is proposed, the section thus to read as follows :  

 
“Where a witness at criminal proceedings before any court is under the 
age of eighteen years, the court [may] shall direct that no person, other 
than such witness and his parent or guardian or a person in loco parentis, 
shall be present at such proceedings, unless such person’s presence is 
necessary in connection with such proceedings or is authorized by the 
court” 

 

12.8 The right to equal protection and benefit of the law (section 9(1) of the Constitution) 

demands that the protection given to child witnesses should at least be equal to the 

protection given to a child accused of crime.  

 

12.9/… 



39 

 

12.9 The amendment is also in line with the provisions of s 154(3) which prohibits 

publication of identity of both the accused and the witness under the age of eighteen 

(“No person shall publish…”). Such positive prohibition and the protection it provides is 

refuted if the witness under eighteen is not also provided automatic protection from 

having to testify in an open court. 

 

12.10 In balancing the competing interests, given the right of an accused to a public trial, it is 

important to note that the existing proviso does allow for exceptions and the limitation is 

therefore not unreasonable. As held in Nel v Roux 1996(1) SACR 572 CC at 581i-582a, 

the exceptions in s153 are already well recognized. The order made simply serves to 

further the best interests of the child witness by guaranteeing the protection already 

available.   

 

13. 

 

ORDER 5 AD SECTION 158(5) : Testify from a separate room via television linkage 
(judgment: record vol 18 pp1761-3 
 
 
13.1 In S v Domingo SACR 2005(1) SACR193 C, the court held as follows :  
 

“The section compliments s170A of the Act. Victims of, or eyewitnesses to, 
crimes of violence or abuse do not always fall within the purview of s170A, 
either because they are older than 18 years, or, if they are younger than 18 
years, they do not need an intermediary. Section 158 provides greater 
protection for complainants or witnesses, especially women and children, in 
such sensitive and difficult cases” (at 198 )  

(own emphasis) 
 

13.2 This section was amended by Act 32 of 2007 in that the presiding officer now has to provide 

reasons when an application for a child complainant under 14 to so testify, is refused.  

 

13.3/… 
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13.3 The Court a quo held that the distinction between a child under 18 and one under 14 is 

discriminatory, arbitrary and irrational, so, too, the requirement that reasons only be given 

where the child witness is also the complainant : reasons should be provided as a matter of 

course 

 

13.4  The Court a quo thus ordered that the section be amended to read as follows : 

 
“(5) The court shall provide reasons for refusing any application by the 

public prosecutor for the giving of evidence by a child [complainant] 
witness [below the age of 14 years] by means of closed circuit 
television or similar electronic media, immediately upon refusal and 
such reasons shall be entered into the record of the proceedings.” 

 

13.5 The right to equal treatment especially given the definition of a child in the Constitution as 

being under 18, is infringed The provision also falls short in protecting the constitutional 

rights of all child witnesses to be protected from (secondary) abuse. Instances where a child 

who witnessed a murder or a robbery or a rape, without him or herself having been the 

victim, comes to mind The invalidity ruling is therefore justified with the remedy achieving 

the aim of removing the discrimination and advancing children’s rights. 

 

13.6 The order does not limit any rights of the accused.    

 

14. 

 

ORDERS 1 AND 2 AD SECTIONS 170A(1) AND (7)- TESTIFY VIA AN INTERMEDIARY 
(judgment: record vol 18 pp 1747-1757)  
 

14.1 Section 16 of the SO-Bill 2003 proposed by the SALRC provided for the compulsory 

declaration of a child witness as vulnerable and also the compulsory appointment of an 

intermediary unless the interests of justice justify the non-appointment.  

 

14.2/… 
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14.2 The amendments brought about by Act 32 of 2007 only provides for reasons to be noted 

where the application is refused in the event of a child complainant below 14 years, though 

intermediaries may now be appointed for witnesses both under the mental and biological age 

of 18.  

 

14.3 The appointment remains discretionary and the test of undue stress and suffering still 

applies. The present provisions clearly fall short of constitutional demands.  

 

14.4 The best interests of the child calls for guaranteed protection from secondary abuse 

in having to face the accused as well as from abuse and degradation by inept and harrowing 

cross-examination. Perhaps even more importantly, the child has a right to be heard and to 

be understood and is aided in this by the intermediary. The evidence of the victim in the 

Phaswane-matter, testifying without an intermediary, viz-a-viz that of the victim in the 

Mokoena-matter, testifying with an intermediary, clearly illustrate this point. As held in S v 

Roux 2007(1) SACR 379 C  with reference to ‘viva voce’ and s161(2), allowing for a speech 

therapist to assist the child who had a speech impediment, that : 

 
“strafhowe nie onnodiglik deur nou interpretasies van wetgewing en/of 
regsbeginsels struikelblokke in die pad (moet) plaas by die aanhoor van 
getuienis van getuies wat nie op die normale wyse hul getuienis kan voorle 
nie. Die oogmerk met hierdie subartikel sou na my mening reeds wees om te 
verhoed dat  getuienis bloot omdat dit nie op die gewone wyse verstaanbaar 
is vir die hof, beskuldigde en hofamptenare nie, uitgesluit word as daar wel `n 
manier is om die getuienis verstaanbaar te maak” (at p 383 f-j)  

 

14.5 The order by the court a quo of invalidity and whereby the appointment is made peremptory 

with a proviso catering for the exceptional, as was proposed in SO-Bill 2003, is thus 

supported.  

 
 
The/… 
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The section reads as follows : 
 

"(1) Whenever criminal proceedings are pending before any court and it 
appears to such court that it would expose any witness under the 
[biological or] mental age of eighteen years to undue mental stress or 
suffering if he or she testifies at such proceedings, the court may, 
subject to subsection (4), appoint a competent person as an 
intermediary in order to enable such witness to give his or her 
evidence through that intermediary.” 

 
In terms of the court order, it is to read as follows : 

 
  

"(1) subject to subsection (4), whenever criminal proceedings are 
pending before any court [and it appears to such court that it would 
expose] in which any witness under the biological or mental age of 
eighteen years [to undue mental stress or suffering if he or she testifies 
at such proceedings] is to testify, the court shall [may] appoint a 
competent person as an intermediary for each witness under the 
 biological age of 18 years in order to enable such witness to 
give his or her  evidence through that intermediary. as contemplated 
in this section, unless there are cogent reasons not to appoint such 
intermediary, in which event the court shall place such reasons on 
record before the commencement of the proceedings; and the 
court may appoint a competent person as an intermediary for a 
witness under the mental age of 18 years in order to give his or her 
evidence through that intermediary” 

  
The whole of subsection 7 was declared invalid and is thus to be regarded pro non scripto. 

 
14.6 Should the above remedy entail too much reading in and down (vide S v Coetzee and Others 

1997(1) SACR 379CC at par 226, where it was held that reading in/down is to be creative so 

as to save a (wearable) part of the garment)  the following might be considered : 

  
"(1) Whenever criminal proceedings are pending before any court and it 

appears to such court that it would expose any witness under the 
[biological or] mental age of eighteen years to undue mental stress or 
suffering if he or she testifies at such proceedings, the court may, 
subject to subsection (4), appoint a competent person as an 
intermediary in order to enable such witness to give his or her/… 
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her evidence through that intermediary. and the court shall so 
appoint an intermediary whenever a child is to testify, unless there 
are cogent reasons not to appoint such intermediary”; and 

  
“(7) The court shall provide reasons for refusing any application or request 

by the public prosecutor for the appointment of an intermediary in 
respect of child [complainants below the age of 14 years] witnesses, 



immediately upon refusal and such reasons shall be entered into the 
record of the proceedings.”; 

 
 

(This proposal, however, retains the test of undue stress and suffering for the witness under 

the mental age of 18 whilst the remedy of the court a quo does not. The applicant urged the 

court a quo to incorporate the mentally challenged in the orders of relief. However, the court 

a quo held that it did not have the required jurisdiction.  The inclusion of the mentally 

challenged is, however, requested in the relief sought by the Cape Mental Health Society, 

this being relief for those especially vulnerable). 

 

14.7 With reference to fair trial rights, s35(3)(e) of the Constitution provides for the accused to be 

present when tried and s158(1) of the CPA reads as follows :  

 
“Except as otherwise expressly provided by this Act or any other law, all 
criminal proceedings in any court shall take place in the presence of the 
accused.” 

 

When testifying with the assistance of an intermediary, even if from a separate room, the 

proceedings still take place in the accused’s presence. 

 

14.8 Neither the provisions of sections 158(3) nor those of section 170A, both allowing for 

testimony to be given from a separate room via closed circuit television, have been held 

to be unconstitutional with reference to fair trial rights as regards the accused (vide S v 

Staggie 2003(1) SACR 232C and the Domingo decision referred to supra and especially 

the decision of  K v Regional Court Magistrate NO and Others, 1996(1) SACR 434E at 

448d where the court held that in fact no right of the accused is infringed.  

 14.9/… 
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14.9 When testifying via an intermediary, the situation is somewhat similar to when an 

interpreter is being used and the barrage of questions that is made impossible where an 

intermediary has been appointed, as contended for by the 2nd and 3rd Respondents, is also 

not possible. 

 

14.10  Even hearsay evidence has  been held (depending on the factors to be had regard to) not 

to infringe on the constitutional right to challenge evidence- vide S v Ndhlovu 2002(2) 

SACR 325 (SCA) at 335a-341b; S v Shaik and Another 2007(1)247 SCA at par 177. 

(This Court, however, refrained from dealing with this issue in S v Molimi 2008(3) SA 

608 CC par 47.) 

 

14.11  The ‘equality of arms’-principle cuts both ways: it certainly cannot be said that there is 

any equality in a situation where a mere child is to face an accuser and be cross-

examined by an adult and experienced lawyer. Vide, the submissions on behalf of the 

Institute for Child Witness Research (supra) and especially those on behalf of SAPSAC, 

a translated version of which is attached hereto for ease of reference as Appendix 2, 

paras 4-6). In fact, the search for the truth can only be enhanced where the circumstances 

enable the child to convey what had happened in the best manner possible. Vide K v 

Regional Court Magistrate NO and Others (supra), where the court agreed with the 

following comments by Doherty JA in Regina v Toten (1993) 16 CRR (2d) 49 (Ontario 

Court of Appeal) : 

“The public adversarial process is, however, a means to an end- the 
ascertainment of truth-and has virtue only to the extent that it serves that 
end. Where the established process hinders the search for the truth, it 
should be modified unless due process or resource-based considerations 
preclude such modification” 

 

14.12 The 2nd and 3rd Respondents submit that the accused will be burdened with an onus, 

given the proviso, whilst the prosecution carries the burden of proof. Since the remedy 

deals with procedure and not substance, the submission is not understood. Certainly the 

presumption of innocence is not affected. 

 

14.13/… 
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14.13 The 2nd and 3rd Respondents emphasize that the accused has a right to confront the 

accuser.  In K (supra) the court dealt decisively with this argument, inter alia by 

referring to Maryland v Craig 111L Ed 2d 666 at 683 (at 446i – 447a) where O’Connor J 

held at 683 : 

“We likewise conclude today that a State’s interest in the physical and 
psychological well-being of child abuse victims may be sufficiently 
important to outweigh, at least in some cases, a defendant’s right to 
face this or her accusers in court. That a significant majority of States 
have enacted statutes to protect child witnesses from the trauma of 
giving testimony in child abuse cases attests to the wide spread belief 
in the importance of such a public policy.” 
 
 

14.14 The 2nd and 3rd Respondents also contend that the court seized with the matter is best 

equipped to decide on whether an intermediary is to be appointed based on demeanour 

etc. This is, however, not the case.  The witness needs to receive the protection prior to 

having to testify and the child should have the assurance, prior to having to testify, that 

he/she will be so protected.  

 

14.15 It is submitted that the remedy as proposed is necessary in order to give content to the s. 

28 - rights of the child witness and any  limitation on the fair trial rights of the accused, 

which is not conceded, will clearly be reasonable and justifiable.  

 

15. 

 

 

ORDER 6 AD SECTION 164(1) : (UN)SWORN/(UN)AFFIRMED EVIDENCE (Judgment vol 
18 pages 1763-8) 
 

15.1 This provision was amended by Act 32 of 2007 as follows : 

 

“(1)/… 
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“(1) Any person, who [from ignorance arising from youth, defective 
education or other cause,] is found not to understand the nature and 
import of the oath or the affirmation, may be admitted to give 
evidence in criminal proceedings without taking the oath or making 
the affirmation: Provided that such person shall, in lieu of the oath or 
affirmation, be admonished by the presiding judge or judicial officer 
to speak the truth, [the whole truth and nothing but the truth].” 

 
 

15.2 Section 164(1) calls for an enquiry to be held to establish the non-understanding of the oath or 

affirmation (as discussed in S v B 2003(1) SACR 52 SCA and confirmed in DPP KZN v 

Mekka 2003(2) SACR 1 SCA, an opinion has to be formed but a formal enquiry regards the 

understanding of the oath is not always required) and this is then followed by an enquiry to 

establish competence i.e. that the child is able to distinguish between the truth and a lie for 

purposes of ensuring that the warning to speak the truth will be understood. These enquiries 

have led to many a child having been found not to be competent to testify despite the fact that 

the child was able to communicate in some intelligible manner. Vide the discussion in the 

SALRC Final Report at pages 98-108 

 

15.3 Vide, too,  S v B supra where the court held that despite the child victim of 13 years having 

been warned to speak the truth, this was not sufficient since there was a possibility, had an 

enquiry been held, that   she might have understood the oath. Given the peremptory provisions 

of s162, the evidence was held not admissible unless the victim was  recalled and, following 

the required investigation, etc., either confirmed her previous evidence or again testified. This 

decision was reached despite the SCA also holding at 64 g : 

 

 

“Begrip/… 
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“Begrip aan die kant van die klaagster van die aard en betekenis van 
die eed en bevestiging kan beswaarlik die getuienis wat sy afgele het 
minder betroubaar maak. Die beswaar teen die toelaatbaarheid van 
haar getuienis is gevolglik van `n tegniese aard en is te wyte aan `n 
fout wat deur die landdros begaan is”  

 

The SCA unfortunately did not refer to any Constitutional imperatives including those 

contained in section 28. 

 

15.4 The legal position is clearly untenable. The amendments brought about by Act 32 of 

2007 still require that a person be found not to understand the nature and import of the 

oath/affirmation and still require that the person be admonished to speak the truth. The 

2003 SO-Bill attempted to abridge the problem by providing for an amendment  to 

s 192 to include a presumption of competence in the case of a child. However, since the 

problem lies in the warning to speak the truth, calling for an understanding of the 

concept, it would appear that this proposal would also not have addressed the problem.   

 

15.5 The order by the court a quo, to read down the proviso, effectively removes at least the 

impediment of enquiring into the child’s ability to distinguish between the truth and a 

lie. Unfortunately, a finding will still have to be made regards the child’s understanding 

of the oath, which as in B (supra), can give rise to the exclusion of the child’s evidence 

in further proceedings. Irrespectively, the door for the receipt of the child’s evidence has 

been widened considerably and the order is supported. 

 

15.6 The remedy, by way of reading down, does not infringe on any fair trial rights of the 

accused.  

 

 

16./… 
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16. 

 

THE APPEALS 

 

16.1 In view of the above, the appeal by the 2nd and 3rd Respondents against the compelled 

application of s170A, and the appeal by the 1st Respondent against orders 1-6 should be 

dismissed 

 

16.2 Regards the application for leave to appeal against the remainder of the orders, though it is 

conceded that such appeals be dealt with simultaneously with the present confirmation 

proceedings, it is submitted that the interests of justice do not require intervention:  

 

Ad the declaratory orders, orders 8-10: Children clearly have the right to speedy trials, to 

assistance by way of intermediaries and close circuit television, resources permitting, and 

the entitlement to expert handling. This is in line with the Ecosoc Guidelines supra as well 

as the recommendations in the report by the SA Human Rights Commission with reference 

to child victims of sexual offences, referred to supra. The caveat sufficiently addresses the 

possible lack of resources. 

 

Ad order 11 :  the critical systemic challenges faced by the criminal justice system was 

noted. The evidence in this regard is overwhelming and it is not known on what basis this 

order is challenged. In as far as it is stated that the 1st Respondent should have been invited 

to present evidence, the Rule 16A order speaks for itself and, as pointed out supra, the 

evidence that was tendered was not disputed.   

 

Ad the mandatory orders, orders 12-13: the inter-sectoral committee to be established in 

terms of s63 of Act 32 of 2007 mentioned in order 12 should in any event pay attention to 

the subject matter of the orders 8-10 and the order is not limiting nor prescriptive nor does it 

curtail powers and discretion. Even if it does, this is justifiable in the circumstances.  

In/… 
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In as far as it is alleged that the orders are in breach of the principle of separation of powers 

and that they cannot be made in the absence of a concrete complaint regards the framing of 

the policy (par 23 of the affidavit by V Dhulam) regard might be had to the analogous 

matter of Doctors for Life International v Speaker of the National Assembly (supra), where 

this Court posed the question whether it was competent to issue declaratory relief in respect 

of Parliamentary proceedings before Parliament had concluded its deliberations on a bill. 

Although the Court declined to express any firm conclusion(par 71)  it stated as follows in 

para 68-9 : 

 

“Courts have traditionally resisted intrusions into the internal procedures of 
other branches of government. They have done this out of comity and, in 
particular, out of respect for the principle of separation of powers. But at the 
same time they have claimed the right as well as the duty to intervene in order 
to prevent the violation of the Constitution. To reconcile their judicial role to 
uphold the Constitution, on the one hand, and the need to respect the other 
branches of government, on the other hand, courts have developed a “settled 
practice” or general rule of jurisdiction that governs judicial intervention in 
the legislative process. 

 
The basic position appears to be that, as a general matter, where the flaw in 
the law-making process will result in the resulting law being invalid, courts 
take the view that the appropriate time to intervene is after the completion of 
the legislative process. The appropriate remedy is to have the resulting law 
declared invalid. However, there are exceptions to this judicially developed 
rule or ‘settled practice’. Where immediate intervention is called for in order 
to prevent the violation of the Constitution and the rule of law, courts will 
intervene and grant immediate relief. But intervention will occur in 
exceptional cases, such as where an aggrieved person cannot be afforded 
substantial relief once the process is  completed because the underlying 
conduct would have achieved its object.” 

 
 

It will be in the best interests of children should those responsible at this stage already be 

alerted to what needs as a minimum to be addressed in the policy. This is especially called 

for in the light of the evidence which, as pointed out supra, covers a period of 10 years. The 

purpose of the orders ad s170A will also/… 
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also be defeated if the cogent reason to not allow the appointment of an intermediary 

because of a lack of resources becomes the rule rather than the exception. This will be true 

even in the event the s170A orders are not confirmed.   

 



The 1st Respondent is not included in the ambit of order 13. 

 

Ad the reporting order and further relief: orders 14 (and 15): the report to be submitted to 

parliament in terms of s65 of Act 32 of 2007 deals with the implementation of Act 32 of 

2007. The report called for as per the order deals with the shortcomings in the criminal 

justice system with reference to child witnesses generally and is thus not similar. 

Irrespectively, the order calls for a specifically focused report given the judgment and, in the 

light of the evidence, monitoring by the courts appears more than justified.  

 

Similar orders in the nature of a structural interdict were made in  Centre for child law v 

MEC for Education, Gauteng 2008(1) SA 223 T, given the s28 imperatives, the Court 

holding at 227 I : 

 
“What is notable about the children’s rights in comparison to other socio-
economic rights, is that s28 contains no internal limitation subjecting them to 
the availability of resources and legislative measures for their progressive 
realisation. Like all  rights they remain subject to reasonable and proportional 
limitation but the absence of any internal limitation entrenches the rights as 
unqualified and immediate”  

 
In Minister of Health v Treatment Action Campaign (no 2) 2002(5)SA721CC this Court 

specifically noted that appropriate relief as envisaged in s172 read with s38 of the 

constitution may take the form of a declaratory order, a mandamus or a supervisory order, or 

mandatory or structural interdicts since the duty of the courts are to ensure that effective 

relief is granted (para 96-114, especially at par106) 

 
17./… 
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17. 
 
 

CONCLUSION 

 

It was submitted with reference to the proposals made above, that the proposed measures do not 

infringe on the rights of accused persons to a fair trial. Any resultant new procedure or process falls 

to be considered in the light of the decision in S v Dzukuda and Others, S v Tshilo 2000(2) SACR 

443CC where Ackermann J held as follows :    

“It should not be assumed that a fair trial, as required by s35(5), can only be achieved 
by  one specific system of criminal procedure. There may be more than one way of 
securing the various elements necessary for a fair trial and provided the Legislature 
devises a system which effectively secures such right, it cannot be faulted merely 
because it settles for a system which departs from past procedures. The norm 
proscribed by s35(3), is a ‘fair trial’. The question to be determined in each case is 
whether the criminal procedure scheme, or the relevant part thereof, devised by the 
Legislature, whatever its form, conforms in substance to that norm.”(par 10)  
 
and  

 
“The test is not whether the procedure is ideal, but whether it is fair. A deviation from 
the perfect does not by that reason alone result in the accused not being afforded a 
fair trial. I am only too conscious of the dangers of relativism for the proper 
protection of fundamental rights both domestically and internationally and of too 
readily invoking a lack of resources to justify inadequate protection. Taking the 
protection and enjoyment of fundamental rights seriously demands constant vigilance 
and effort to attain in practice what is promised in the Constitution. This is a grave 
responsibility.” 

 

It is respectfully submitted that the orders were fully justified and should be confirmed. As held in S 

v Mojaki 2006(2) SACR 590 TPD at 592e, where the court in a criminal trial declared the child 

victim to be in need of care :  

 
“…/… 
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“….judicial activism is imperative if the courts are to protect the children’s rights 
enshrined in the Constitution. To behave otherwise will render nugatory the very 
essence of these rights and render such a progressive and dynamic Constitution such 
as ours, into a paper tiger incapable of protecting its children despite its eloquence” 
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APPENDIX 2 
 

SAPSAC’S WRITTEN SUBMISSIONS (NOT INCLUDING THE REPLY)-  
prepared by adv JSM Henning SC  

translated  
     

1. INTRODUCTION 
 
 
1. It will be respectfully submitted on behalf of SAPSAC that the contribution that SAPSAC can make 

as amicus curiae is situated in its ability to submit and elucidate research and opinions contained in 

CARSA, SAPSAC’s accredited journal, to the Honorable Court. The articles – of which the content 

is by no means controversial and is founded on generally accepted national as well as international 

research results – is relevant to the question of whether certain procedures and practices indeed serve 

the best interest of the child. 

 

2.   In support of the submission, reference will be made to articles that have appeared in CARSA. These 

articles are attached to the affidavit of Johanna Helena Marais, who is licensed in support of 

SAPSAC’s application to be admitted as amicus curiae. 

 

3.  In an unpublished doctoral dissertation entitled: “The child witness in the accusatorial system”, 

Müller, KD entered into an incisive discussion regarding the irrelevance of certain rules of criminal 

procedure and laws of evidence with reference to the testimony of child victims, and the need for 

legal reform in this regard. For purposes of this submission it is an impossible task to refer to all the 

relevant arguments in her dissertation. A Copy of the voluminous dissertation will be made available 

to the Honorable Court. 

 

4.  Her dissertation is a formidable voice in the chorus of protest that can still be discerned in the 

spheres of legal science, psychology, and social work concerning the fate of child victims in the 

criminal law system. 

 

5.  The South African Law Commission has already published a working title document in 1989, 

entitled: “Protection of the Child Witness”. This inevitably led to the acceptance and the coming into 

operation of section 170A of Act 51 of 1977, which brought about a measure of relief concerning the 

child’s exposure to the Court. 

 

6.  However, Section 170A does not solve the problem pertaining to the child as witness. As Müller, 

KD fittingly observes in her dissertation, the problem has to be addressed on a much wider front. 

Mere patchwork is insufficient. 

7./… 
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7.  When all the research on the subject is studied and the serious concern of experts regarding the 

irresponsible handling of the child’s best interest in the criminal law system is considered, it must be 

inevitably concluded that legal reform, with the aim of complying with the constitutional 

requirement as set by section 28(2) of the Constitution of the Republic of South Africa, Act No. 108 

of 1996, has fallen behind. 

 

8.  It is, therefore, not surprising that in the cases under discussion the Honorable Judge Bertelsmann 

ordered that submissions be placed before the Court pertaining to the constitutionality of certain 

provisions regarding child witnesses. If those bodies primarily responsible for the initiation and 

execution of legislation, as well as the establishment of structures to advance constitutional rights, 

cannot provide the process with some momentum, the Court will mero motu raise these issues in its 

capacity as upper guardian. 

 

9.  It’s not only the lack of legislation advancing the child’s best interests that creates concern. Practical 

experience has revealed that the infrastructure and expertise needed to protect children’s interests are 

frequently absent from the criminal law system. 

 

10. The results of the survey conducted by the National Prosecuting Authority which has also been 

incorporated in the affidavit licensed on behalf of the National Prosecuting Authority, have revealed 

how a lack of infrastructure, equipment, expertise, and even dedication, deny the child’s best 

interests. 

 

11. For purposes of these points of submission, emphasis will be placed on the unreasonable treatment 

of the child witness as “miniature adult”. The demands made on the child by the rules and practices 

of criminal procedure will be evaluated in light of the child’s rights contained in section 28(2) of the 

Constitution.  

 

2. SECTION 28 (2) OF THE CONSTITUTION 

 

2.1   The subsection reads as follows :  “A child’s best interests are of paramount importance in every 

matter concerning the child.” The objective of section 28 is to provide the child with protection, 

especially in situations in which the child is vulnerable. 
Curie/… 
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   Curie J and De Waal J. The Bill of Rights Handbook 5th Ed, p 600, 603. 
 
 In an unpublished decision delivered on September 26, 2007 in M v The State CCT 53/06, the 

Constitutional Court found that section 28(2) is not merely a general guideline, but creates children’s 
rights that are enforceable in Court. 

 
    Paragraphs 14 and 22 
 
  Also compare De Reuck v Director of Public Prosecutions, Witwatersrand Local Division, and Other 

2004(1) SA 406(CC). 
 
2.2  The scope of section 28(2) is not limited to the specific rights described in section 28(1). Section 

28(2) creates a right that must be broadly interpreted and exist independently from the rights listed in 
section 28(1). 

 
 Minister of Welfare and Population Development v Fitzpatrick and Others 2000(3) SA 

422(CC) par 17. 
 
  The section makes it incumbent upon the State to advance the rights of the child. 
 
  For example, Sachs, R refers to Government of the Republic of South Africa and Others v 

Grootboom and Others 2001(1) SA 46(CC), in which Yacoob, R noted that it is the duty of the State 
to provide a legal, as well as administrative, infrastructure in order to ensure that the child may enjoy 
the protection offered by section 28. 

 
   M v The State supra paragraph 20 footnote 23. 
 
  Also see Bannatyne v Bannatyne 2005(2) SA 363(CC) par 24, 27-28, where it was found that it is 

the duty of the courts to create effective mechanisms to enforce maintenance duties. 
 
  The State can fulfill its obligations by inter alia accepting novel legislation where current legislation 

is insufficient in advancing the best interests of the child, by formulating policy, as well as by 
establishing the administrative infrastructure in which legislation and policy can be implemented. 

 

 

The/… 
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  The obligation of considering the best interests of the child is also present in criminal proceedings 

where the child as witness is particularly vulnerable. 

 

2.3  However, section 28(2) does not take precedence over other constitutional rights. 

 

In De Reuck supra at 432 A-B it was noted as follows : 

 

“In the High Court judgment, the view is expressed that persons who possess materials that 
create a reasonable risk of harm to children forfeit the protection of the freedom of expression 
and privacy rights altogether, and that s 28(2) of the Constitution ‘trumps’ other provisions of 
the Bill of Rights. I do not agree. This would be alien to the approach adopted by this Court 
that constitutional rights are mutually interrelated and interdependent and form a single 
constitutional value system. This court has held that s 28(2), like the other rights enshrined in 
the Bill of Rights, is subject to limitations that are reasonable and justifiable in compliance 
with s 36.” 

 

  When the child’s best interests are considered during trial proceedings, such consideration should be 
exercised in association with the greater picture, which includes the right of the accused to a fair trial 
and those rights that are implicit in the right to a fair trial. 

 
  For purposes of a submission on the child’s best interests in the trial process it is necessary to make 

some submissions on specific sections in the Criminal Procedure Act 51 of 1977, as well as the 
manner in which the credibility / reliability of witnesses are evaluated. 

 

3.   SOME PROVISIONS OF THE CRIMINAL PROCEDURE ACT 51 OF 1977 THAT ARE 
ALSO RELEVANT TO THE CHILD WITNESS 

 

3.1 Section 161(1) : Viva voce testimony 

 

“A witness at criminal proceedings shall, except where this Act or any other law expressly provides 

otherwise, give his evidence viva voce.”  Exceptions to the general rule can be found in inter alia 

sections 212, 213, 221, and 236 of Act 51 of 1977. 

 

Although this section allows for express statutory exceptions, there is no provision excluding 

children from the general application of section 161(1). Children and adults are treated exactly the 

same. 

 

3.2/… 
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3.2    Section 166(1): Cross-examination 

 

3.2.1 Section 166(1) contains the right of a party to cross-examine a witness called on behalf of the opposing 

council. 

 

Above-mentioned right is widely considered to be an integral component of the search of the truth in 

the accusatorial system. 

 

3.2.2  The section must be read with section 35(3)(i) of the Constitution. Section 35(3)(i) of the 

Constitution states that each accused’s right to a fair trial includes the right “to adduce and challenge 

evidence”. 

 

It is notable that the Constitution does not mention the right to cross-examine by name. It is 

generally included with the right to challenge evidence. 

 

Currie and De Waal supra on p. 781. 

 

The Constitution does not, however, provide that the accused is entitled to subject all witnesses to 

cross-examination. Testimony can in specific instances be tested in another manner. 

 

In S v Ndlovu 2002(2) SARC 325(SCA) the issue was raised whether the admission of hearsay 

evidence infringes upon the accused person’s right, since the accused is then not provided with the 

opportunity to cross-examine the original declarer. 

 

        Cameron, A R remarked as follows : 

 

“It has correctly been observed that admission of hearsay evidence ‘by definition 
denies an accused the right to cross-examine’, since the declarant is not in court and 
cannot be cross-examined. I cannot accept, however, that ‘use of hearsay evidence by 
the state violates the accused’s right to challenge evidence by cross-examination’, if 
it is meant that the inability to cross-examine the source of a statement in itself 
violates the right to ‘challenge’ evidence. The Bill of Rights does not guarantee an 
entitlement to subject all evidence to cross-examination. What it contains is the right 
(subject to limitation in terms of section 36) to ‘challenge evidence’. Where that 
evidence is hearsay, the/… 
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the right entails the accused being entitled to resist its admission and to scrutinize its 
probative value, including its reliability. The provisions enshrine these entitlements. 
But where the interest of justice, constitutionally measured, require that hearsay 
evidence be admitted, no constitutional right is infringed. Put differently, where the  

 
 

interests of justice require that the hearsay statement be admitted, the right to 
‘challenge evidence’ does not encompass the right to cross-examine the original 
declararant.” 

 

Section 212(12) of Act 51 of 1977 contains an example of how testimony can be placed in dispute 

by written interrogatories instead of cross-examination as referred to in section 166. However, the 

section is only applicable to testimony, as described in section 212, which is presented by way of 

affidavit or certificate (exceptions to the viva voce rule). Also see section 172(a) of Act 51 of 1977. 

 

3.2.3  Section 166(1) must also be read with section 35(3)(h) of the Constitution as well as section 115 of 

Act 51 of 1977. 

 

The accused has a constitutional right to silence, and there is, therefore, no obligation to divulge his 

defense. There is also no duty on the accused to indicate what allegations are in dispute. 

 

Accordingly, the accused has the right to test each and every allegation made by the complainant in 

her testimony by way of cross-examination. The testimony may also be tested by comparing it with 

previous statements made by the witness in relation to the dispute with the aim of detecting 

contradictions (section 190(1)). For the purpose of testing credibility an accused has great freedom 

of movement. 

 

3.2.4  Section 227(2) provides protection against questions concerning sexual experiences other than that 

alleged in the charge sheet, unless the Court allows for such questioning on the grounds of relevance. 

 

3.2.5  Section 166(3) empowers the Court to limit unreasonably long drawn-out cross-examinations that 

delay proceedings. For this purpose the Court  may  request the cross-examiner to indicate the 

relevance of the questions. 

 

3.2.6  It is well accepted law that the Court is competent to protect a witness against irrelevant, offensive, 

unreasonable, ambiguous, or misleading  questions. Ultimately, there are limitations to what 

is acceptable in cross-examination. 

3.2.7/… 
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3.2.7  A question that may be unambiguous, comprehensible, and reasonable when put to an adult, may 

conversely be confusing, incomprehensible, and unreasonable when put to a child during cross-

examination. The Court can  consider the level of development and age of the witness in order to 

ascertain whether the question was posed in an acceptable format. In this limited  fashion a child 

may be treated differently than an adult witness. However, this is not unique protection that only 

applies to children. In order for justice to prevail the Court will offer the same protection against 

certain types of questions to illiterate adults or adults with limited capabilities. 

 

3.2.8 There are no specific provisions or separate rules concerning cross-examination of children. Section 

170 (A) of Act 51 of 1977 provides a measure of protection where the intermediary serves as buffer 

against cross-examination that the child may experience as intimidating and aggressive.  

 

K v Regional Court Magistrate NO 1996(1) SACR 434(E) 

 

3.2.9 In sum, it is respectfully submitted that as far as cross-examination is concerned, the child witness is 

essentially in the same position as that occupied by the adult witness. 

 

4.       EVALUATION OF A WITNESSES’ CREDIBILITY/RELIABILITY 

 

4.1  If the witness’ testimony is placed in dispute, the presiding officer must evaluate the credibility / 

reliability of the testimony. 

  

4.2 Evaluation is done in consideration of all the testimony given, as well as the performance displayed 

by the witness in court.  

 

4.3 There is no set of hard and fast rules according to which a presiding officer may form an opinion of a 

witness. An honest witness may appear unsure, even afraid. In contrast, a confidant liar may appear 

quite self-assured. 

 

4.4 There are few model witnesses. The average honest witness does not possess the confidence of a 

theatre actor, or the sharp wit and vocabulary of an orator, or an infallible memory that can recall 

even the most trivial of details. Even an honest witness can make a bona fide mistake.  

 

4.5/… 
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4.5 The evaluation of witnesses’ credibility / reliability therefore challenges the wisdom, insight, and 
judgment of the presiding officer. It is wisdom that cannot be obtained from textbooks but rather 
from experience. It is also true that this experience is obtained mainly in relation to adults.  

 
4.6  The Court observes inter alia the reaction of the witness to questions, as well as the content of the 

witnesses’ answers. Though there are no prescribed rules, there are certain indicia that – according to 
general experience and healthy logic -  will induce a sense of uneasiness with the Court if they can 
be discerned in the witness, for example : 

 
4.6.1 The failure to answer questions, or the avoidance of questions, inter alia the employment of great 

verbosity. 
 
4.6.2  Uncertain or ambiguous answers concerning aspects about which the witness should have no 

uncertainty or ambiguity. 
 
4.6.3 Tardiness in providing details, which leads to answers having to be cajoled from the witness, as if 

the witness is reluctant or hesitant to attach him/herself to facts. 
 
4.6.4 Incoherent or confusing narrative. 
 
4.6.5 Improvisation or afterthought, especially by providing something at a later stage that would have 

been expected to be delivered earlier. 
 
4.6.6 A selective memory or memory of convenience, remembering some facts with clarity and others 

barely or not at all, without any reason for the disparity. 
 
4.6.7 Contradictions / inconsistencies. 
 
4.6.8 The inability to explain apparent improbabilities, etc. 
 
4.7 A competent cross-examiner’s strategy is aimed at placing the opposing council’s witness in one of 

the above-mentioned categories. 
 

 

4.8/… 
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4.8 In the evaluation process, probabilities often play an essential role. The question then is whether a 

particular version compares with what would have been expected according to general human 

experience in the specific circumstances. 

 

  The experienced cross-examiner lays down the foundation for later submission of probabilities 

during cross-examination. Questions such as the following are therefore not uncommon : 

 

a) If there were people in the adjacent room who could have been of assistance to you, why did 

you not scream? 

 

b) If he indeed did do such a terrible thing to you, why did you not tell your mother about it? 

 

c) If he did do that to you, can you explain why you did not sustain any injuries? 

 

d) If you did not have a relationship with him, why did you accompany him to his house at that 

time of the evening? 

 

e) If the accused molested you at his house, why did you play in his yard again a week later? 

 

f) Can you explain why you did not mention this fact to the investigating officer while the 

events were still fresh in your mind? 

 

 When above-mentioned questions are put to the witness it is expected of the witness that he/she will 

explain his/her behavior. The answer can influence his/her credibility. (As will be submitted later, 

child witnesses find it difficult to explain their behavior upon being confronted with above-

mentioned questions.) 

4.9/… 
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4.9 The witness box forms part of the accusatorial system’s “battlefield” that not only challenges the 

witness intellectually but also demands that the witness manage him/herself verbally and otherwise. 

A hesitant, nervous reaction or erroneous word choice may be interpreted negatively. Confrontation 

is part of the process. Sometimes a witness is confronted with the version of another witness, who 

has a different recollection of specific events, or with what the witness stated or did not state, at a 

previous occasion. Where the version of the witness differs from that of the accused, the witness will 

be confronted with this fact. 

 

4.10 The ability of the witness to manage him/herself, to understand questions and to answer in a logical 

fashion, to verbalize thoughts coherently and clearly, to explain conduct or the failure to act, and to 

generally radiate credibility by way of communication and body language, is oftentimes a 

determining factor when it comes to impressions of credibility. It is how and what a witness 

communicates in Court that is of value in practice and is evaluated at the hand of unwritten 

standards. 

 

5.      APPLICATION TO THE CHILD AS WITNESS 

 

 As a witnesses’ ability to maintain him/herself in an accusatorial system, as well as the ability of the 

witness to communicate effectively, plays such a vital role, experts have questioned the suitability 

and reasonableness of this system in relation to the child witness. 

 

 As will be subsequently submitted, the child witness does not possess the same capabilities as the 

adult witness. In addition to this, children do not always react in the same manner as adults do in the 

same circumstances. 

 

 The phenomenon described above, i.e. indicators of unreliability in an adult witness, may be 

attributed to a child’s age, level of development, and behavioral patterns. To evaluate the child as if 

that child is a miniature adult is very risky. 

 

 

To/… 
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 To assess the probability of a child’s account as if that child were an adult can prove to be a crude 

blunder. 

 

 A child’s viva voce testimony and the cross-examination traumatizes the child. It is also a factor that 

may influence the performance of the child as witness. 

 

 It will be submitted on behalf of SAPSAC that far-reaching amendments to the law of criminal 

procedure and evidence need to be brought about to protect the best interests of the child. The rules 

that are currently in place serve to disadvantage the child witness. The following arguments are 

respectfully advanced in support of this submission : 

 

6. GROUNDS FOR JUSTIFICATION OF A DIFFERENT SYSTEM FOR THE CHILD 
WITNESS 

 

6.1 The prosecutor leading the child’s testimony often finds that the child – in contrast to an adult – 

cannot recall events with sufficient detail, coherence, or chronology. 

 

 For the prosecutor, the question of “Tell the court what happened” frequently results in a 

disappointing answer. The records of many cases illustrate how the Court and prosecutor then 

proceed to put questions to the witness in an effort to obtain answers with more detail. Often this 

results in a disjointed series of awkward questions that cause the child’s testimony to appear 

incoherent, sometimes even contradictory. 

 

 Research has shown that even young victims can provide an accurate account of events. The ability 

to remember is present. The difference between the older witness and the young child is that when 

the child is requested to relate what happened him/herself, the child tends to divulge information 

sparingly. The child’s answer to the typical question : “Tell us what happened”, is to the point and 

often incomplete. 

 

Myers, JEB. Evidence in Child Abuse and Neglect Cases.  
3rd Ed. Vol 1, p. 7-9. 

 

Researches/… 
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 Researchers are generally of the opinion that young children can remember more than they report. 

Memory and the verbal reporting thereof is not the same concept. 

 

Louw, AE. Die bevoegdheid van kinders as getuies 1: 

Die rol van ouderdom en ontwikkelingsvlak – en geheue. 

CARSA Vol 5 (2) 2004 p. 3 on p. 7. 

 

 It is not uncommon for young children to respond to the question of: “what happened?” with: 

“nothing”. Thereafter it appears that they do in fact remember that something happened when 

specific questions are asked about the event. 

  Louw A E supra p.8. 

Myers supra p. 11. 

 

6.2 Young children are dependent on suggestions from adults to effect memory recall. 

 

Louw A E supra p. 8. 

 

Since young children tend to volunteer little information when asked what happened, it becomes 

necessary to put questions to the child that would stimulate his/her memory concerning details that 

were previously omitted. This creates the risk of leading and suggestive questions that may influence 

the weight of the evidence. 

 

To conduct a forensic interview which includes the presentation of the child’s viva voce testimony 

requires expertise. Karen Müller has provided some useful guidelines for the conducting of a 

forensic interview. If these guidelines are followed it may minimize objections that information is 

suggested to the child. 

 

Müller K. Clinical and forensic interviews and the child witness. CARSA Vol 2(2), October 2001. P. 

8. 

A/… 
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A thorough knowledge of child psychology is therefore a requirement, as well as the ability to 

interview a child. 

 

Louw A E supra p. 3. 

 

When considering the manner in which examination is performed in Court it appears that the 

knowledge is frequently inadequate. Practical examples will be discussed later in the submission. 

 

6.3 Research has shown that children can remember more than they can verbalize. 

 

Louw A E. Die bevoegdheid van kinders as getuies: 

die rol van taalvaardigheid, vol 6(2), October 2005, p. 19. 

 

 Underdeveloped linguistic capabilities influence the child’s ability to provide an account of events. 

 

Louw A E. supra p. 19. 

 

In above-mentioned article, Louw, A E lists the following ways in which underdeveloped linguistic 

capabilities can influence a child’s reporting of events. 

 

• The omitting of information, for example the place where the event took place, because localization 

implies the use of prepositions. This is a language capability that only develops with time. (p.19) 

 

• The inability to connect events and information since the ability to employ connectors (“and” and 

“but”) also develops at a later stage. Consequently, the narrative may appear to be incoherent. (p.20) 

 

The/… 
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• The inability to provide detailed descriptions due to a deficient vocabulary (p. 20). As a rule, 

children can also not describe sexual acts as comprehended by adults. (p. 22) 

 

• The inability to be specific (p. 20). Young children employ general or generic words. In this way a 

child would be more likely to use the general description “leg” than a specific term like “ankle”, or a 

general term like “stomach” instead of specific terminology for genitals. (p. 22). 

 

6.4    In the above-mentioned article, Louw AE indicates that children experience problems with the 

following concepts: 

 

 Number – if a child is asked how many times an event occurred. The ability to relate events in terms 

of the number of times it occurred requires abstract capabilities. Most pre-school children still reason 

on a concrete level. 

 

 Time – children experience problems with questions regarding time, dates and the chronology of 

events.  

 

 Height, age and weight – information regarding these concepts require knowledge of conventional 

systems for the determination of length, age, and weight. In this way a child can focus on height to 

determine age. (24). 

 

 Intentions, perspectives, and feelings – children find it difficult to describe their feelings, and on the 

occasion that they do describe their feelings, the descriptions are limited. 

 

 Logical reasoning – because children do not always report events in the correct sequence or come to 

the correct conclusions, their thoughts are frequently perceived as illogical. (p. 26). Louw gives the 

example of the child who reported that the train passed by because the dog barked. The facts are 

indeed correct. The train did pass and the dog did bark. The child’s conclusion concerning the causal 

connection is, however, incorrect. 

Louw/… 
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Louw, like several other experts in the field, warns that the interviewer should employ linguistic and 

grammatical constructions that correspond with the level of linguistic development of the child. (p. 

22, 24). If this is not done, it may affect the accuracy of the child’s testimony negatively. 

 

Children’s competency to communicate effectively also depends on the skills of the interviewer. (p. 

20). 

 

6.5  In practice, it is found that indecent assault of children in need of care and of neglected children, 

occur frequently. Children are exposed to abuse by lack of parental care and other social factors. 

These children are assaulted by relatives or family friends who are entrusted with the care of the 

children.   

 

International and national research has been performed regarding the influence of child neglect on 

linguistic development.  

  

Du Preez CS, Naude H & Pretorius E. The Influence of child neglect on language development. 

CARSA, Vol 5 (2) 2004, p. 25. 

 

This research has found that the majority of tested children performed below average in terms of 

language and verbal abilities. Equally disconcerting, is that 71.1% of the respondents performed 

below average in terms of the test for “story memory”. 

 

The authors came to the following conclusion : 

 

“We believe that the results of this study indicate that neglected children have a 
verbal disadvantage because of lack of interaction and communication between 
caregivers and children.” 

 

This places the child witness in an even more vulnerable position during criminal proceedings. 
 
6.6 There is always a risk that the child misunderstands a question put to him/her, or that the child is 

misunderstood. 
 

Müller, K refers to several examples to illustrate that legal jargon – more specifically the manner in 
which questions are formulated – often creates misunderstandings, confusion and uncertainty with 
the child.  

Muller/… 
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Müller, K. The effect of the accusatorial system on the child witness. Vol 1(2) October 2000. P. 13. 
 

She refers inter alia to the question often asked: “Did anything happen?”. If the child is unsure of 
what exactly is referred to, it may be that the child will answer: “No.” These kind of answers are 
often seen in the records of cases. If more concrete questions are put it quickly becomes clear that 
something did indeed happen. (p. 21). 

 
Children also tend not to comprehend statements intended as questions, and erroneous conclusions 
can be drawn when the child fails to answer. (p. 21). 

 
In the above-mentioned article, Müller, K emphasizes that while the general view held is that 
confrontation is the most effective method of attaining the truth, this is not valid when a child 
witness is standing on one side of the accusatorial battlefield.  

 
She comes to the following conclusion : 

 

“It is clear from what has already been said that testifying in an accusatorial system 
has the following effect on child witnesses: 

 
Children experience a great deal of stress: and the methods by which 
evidence is elicited create confusion and inaccuracies.  

 
All countries using the accusatorial system have created statutory exceptions for 
dealing with child witnesses since it is obvious that children cannot testify effectively 
in this environment.  However, making patchwork improvements in an ad hoc 
fashion does not address the fundamental problem, namely that children cannot 
testify effectively in an accusatorial environment.  The basis of any criminal system 
is the discovery of truth.  If this is not being achieved, then it is the system which 
must change.  This approach was endorsed by the Canadian court in Regina v Toten 
(1993) 16 CRR(2d) 49 (Ontario, C.A):  

 
The public adversarial process is, however, a means to an end – the ascertainment of 
truth – and has virtue only to the extent that it serves that end.  Where the established 
process hinders the search for truth, it should be modified unless due process or 
resource-based considerations preclude such modification.” 

 

6.7  In a later article, Müller, K further relates examples from cases of how insufficient knowledge of a 

witnesses’ level of development can lead to a distorted interpretation of what the child is attempting 

to communicate. 

 

Müller, K. The enigma of the child witness: A need 

for expert evidence. CARSA, Vol 4 (2) October 2003. P. 2. 

6.7.1/… 
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6.7.1 Children below the age of 10 years tend to combine several events into one event. (p. 4). 

 

 This creates problems especially in circumstances where the child has been molested more than 

once. 

 

6.7.2 Children under 10 years experience difficulty in handling abstract concepts. As a result they have 

trouble describing why they behaved in a specific manner, or why they experienced specific 

emotions, or what they thought, or why they thought what they did. (p. 4). 

 

6.7.3 Children also tend to focus on one event, or on one aspect of a situation,  to the exclusion of all 

others. (p. 5, 8). This causes the child’s reliability to be attacked regarding what the child did not 

observe, and what he/she should have observed according to adult standards. 

 

6.7.4 Müller also refers to misunderstandings produced when utilizing the preposition “in”. (p. 5, 8). The 

child cannot conceptualize his/her internal anatomy. Any contact with the body may be considered 

as “in”. This creates problems especially in answering the question of whether penetration took 

place.  

 

6.7.5 Children often attach only part of a word’s general meaning to that word. In this way, it may happen 

that a child does not include “underpants” within the meaning of “clothing.” In answering a question 

of whether he/she undressed, the child will answer “no”, while – according to the facts at hand – he 

did remove his pants. To the child “pants” and “clothing” are two separate things. Without 

knowledge of the child’s level of development this can be erroneously considered to be a 

contradiction. 

 

  In her conclusion, Müller, K summarizes the problem as follows : 

 

 “It is clear from the cases themselves that there is a serious misunderstanding of 
children in the courtroom, and that it is these misunderstandings which go the very 
core of the concept of justice when dealing with children. Lack of knowledge of 
children in the courtroom scenario is directly relevant to the acquittals being meted 
out in judgments, as has been highlighted above. 

 

 

In/… 
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 In order to address this situation, it is imperative that greater use is made of experts 
who will inform the courts about child development, child language and child 
behavior. Judicial officers have very little knowledge of these topics and no training 
in dealing with specialized cases of this nature. If we are to see justice being done, 
the courtroom will have to become more of a place of learning for the judicial 
officer.” 

 

6.8 The employment of an intermediary is no guarantee that the risk pertaining to inadequate language 

ability will be terminated. Regulations prescribing which persons are competent to be employed as 

intermediaries do not require knowledge of linguistic abilities, behavior, or the development of 

children. 

 

  GK R1374 SK 15024 30/7/93 as amended. 

 

6.9  Without the necessary knowledge regarding children’s behavior it may happen that the child is 

assessed in light of general expectations of how an adult would  react in the given situation. If the 

child then reacts differently, it is viewed as improbable, or even as a sign of unreliability. 

 

  For example, if the child did not report the assault at the first and best opportunity, or in a case where 

molestation is suspected but the child initially denies the event, the child witness is then cross-

examined from the standpoint that it “probably” did not occur. If the child later expands his/her 

statements, it is viewed as a fabricated after-thought, or something that was suggested to the child.   

 

  It also happens that children later recant their initial disclosures that they were assaulted. Eventually 

though, the child reasserts and confirms the original revelation. Due to a lack of knowledge, such 

behavior is – without further investigation – instantly viewed as contradictory, and negatively affects 

the child’s credibility. 

 

 Such an approach does not take into account that empirical investigation has found that such 

behavior represents normal patterns in most case studies. 

 

 

The/… 
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 The revelation of what happened to the child is often a process through which the child works, and 

not merely a singular event. 

 

  Collings, SJ. Recantation in child sexual abuse: Putting the pieces of the puzzle together. 

CARSA vol 7(2) October 2006, p. 61. 

 

  DeVoe, ER & Faller KC. The characteristics of disclosure among children who may have 

been sexually abused. CARSA Vol 2(1) April 2001, p. 25. 

 

  Sorensen T & Snow B. How children tell: the process of disclosure in child sexual abuse. 

CARSA Vol 1(2) October 2000, p. 41. 

 

 It is distressing to see how children are subjected to cross-examination concerning the above-

mentioned phenomena and how they are expected to account for apparent contradictory behavior 

that is explicable only through complex psychological elucidation. 

 

6.10 Cross-examination of the child witness may also transpire without consideration of the child’s 

development. The child is addressed as if he or she were an adult, and experiences the process as 

traumatic. 

 

 Consider the example Dr. Reneé Potgieter refers to in “The internal trauma of the sexually abused 

child”, CARSA, Vol 1(1) January 2000, p. 33 on p. 38. 

 

 In her conclusion Dr. Potgieter remarks as follows : 

 

 “It is also very sad that during difficult circumstances such as being a child witness in 
court, the child is not always seen in the true perspective of what can reasonably be 
expected from a child at that age.  It is clear that the internalisations discussed above, 
which negatively influence the self systems of the child, as well as the fact that the 
child is not treated as such in court, greatly hamper the process of justice.  Under 
these circumstances the question arises as to whether it is sensible to allow the child 
to witness/… 
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 witness in court at all, especially if the secondary traumatic effects of the trial on the 

child are taken into account.  
 

 This type of experience in court very often confirms the internalisations that the child 
made during sexual abuse.  During the court case, children re-experience intrusion, 
helplessness, aggression, threats, feelings of guilt, being bad, lack of faith in their 
testimony, as well as, feelings that they have no protection.  When hammered during 
cross-questioning regarding the effect of the internalisation of love/want and 
hate/fear it results in more feelings of chaos.  The fact that the parents take the 
children to court also confirms the internalisation that they are betrayed by people 
close to them.  The intrusive questioning may also confirm the children’s’ 
internalisations that they do not have any boundaries.  It therefore remains an open 
question as to whether it is in the best interest of the child to be a witness in court.  

 
 In this case the alleged perpetrator was acquitted on all charges, which in addition 

casts a shadow over the child’s truthfulness and self-esteem.” 
 

  Dr. Potgieter emphasizes another genuine disadvantage that viva voce testimony and cross-

examination has for the child, namely the trauma that accompanies or follows the non-acceptance of 

the child’s testimony. It is generally accepted that the experience is traumatic for the child. Any 

submission to the contrary would be directly conflicting to a large body of empirical evidence. 

 

 By reason of the accused’s right to examine all aspects of the child’s testimony it happens that the 

child is questioned concerning intimate details of the event without it even being in dispute. When 

the accused later testifies, only identity is placed in dispute. In these cases children are needlessly 

exposed to the trauma. 

 

 The unreasonable demands that are put on the child when questioned about the intimate details of 

the event is apparent from what occurred in S v Phaswane (see especially 6.11.2 to 6.11.7 infra). 

 

6.11     Illustration of S v Phaswane 

 

 Court practitioners, who frequently manage cases in which children testify, experience problems 

concerning the child’s language and level of development to which the authors of the articles have 

referred. The articles do not merely contain purely theoretical or academic speculations. In S v 

Phaswane one finds a clear example of how the problems elucidated by the authors are manifested 

in practice: 

6.11.1/… 
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6.11.1  The thirteen year-old witness provided the following answers when the presiding officer tried to 

ascertain whether she understood the meaning of the oath. 

 

   “Court: Do you know what an oath is? 

 

   Witness: Yes, I know. 

 

   Court: What is an oath? 

 

   Witness: An oath is when one respects oneself. 

 

   Court: Can you give an example? 

 

 Witness: When one speaks soft it is an indication that one is giving respect to the person one 

is speaking to and if one speaks loud it is a sign of disrespect.” Record P. 4. 

 

6.11.2 In an attempt to lead the complainant’s testimony, the prosecutor put the following question to her 

: 

 

 “We are here today because of something that happened, can you please tell the court 
what happened”.   

 

 The witness then answered as follows :  

 

 “– the incident happened with involvement of the person who raped me.  I am saying 
that that which the person did to me I am do not know that, I am not familiar, or I 
was not familiar with that which the person did to me”.   

 

   Record P. 6 l. 5- l. 9. 

 

  The witness answered in a concise manner without providing details in a narrative style, like an adult 

witness likely would have done. What she is basically trying to relay to the Court is that something 

happened to her that falls outside her field of experience. 

6.11.3/… 
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6.11.3 Specific questions were then put to her in an attempt to assist her in  conveying the details of the 

event. At one stage she communicated the following : 

 

  “He then had sex with me.”  

 

  Record P. 8 l. 17-l. 18. 

 

 In answering a later question, she said that she does not know what “sex” is. 

  

  Record P. 9,  l. 6. 

 

  It seems as though the interpreter substituted the word “sex” for another description she used – 

apparently that he slept with her. 

 

 Then it becomes even more confusing. 

 

 The prosecutor asks the questions : 

 

  “We must know why you say you have been raped, what did he do to  you?” 
 

 Her answer: “Rape is sexual intercourse.” 

 

 “What is sexual intercourse? – sexual intercourse is when one person has sex with 
another person.” 

 

   Record P. 10, l. 17 – 19. 

 

6.11.4  In reaction to the prosecution’s next question, the interpreter hits the nail on the head by making 

an observation applicable not only in the Phaswane case, but in many others too : 

 

 “But we do not know what that means, we need to know what happened to you, not 
what you think.  You must tell us why you say that you have been raped and why 
did you say that the accused had sexual intercourse with you. What did he do, did 
he take his finger and scratch you on your ear or what did he do, why do you say it 
is sexual intercourse?  

Interpreter/… 
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Interpreter :  I think, with the permission of the court of course, I do understand 
what the state wants to elicit from this witness, it is just that the Prosecutor does not 
have proper words which can be brought down to the level of the [child’s] 
understanding of this.  All of the questions are pitched too high [for the child].  The 
state does not have the proper words which are fashioned to the child’s level of 
understanding of this, and I do understand what she is saying but I am just afraid to 
say what she did not say, because I end up testifying.” 

 

Record p. 10 l. 19 – p. 11 l. 5. 

 

6.11.5 Before coming to the end of the examination-in-chief, the case was postponed from March, 3, 

2005 to April, 25, 2005. The best interests of the child were apparently of no importance. What 

was of greater significance was that the clock – indicating that it was 16:00 – was to receive 

priority. Nothing came from the prosecution policy that a juvenile complainant’s testimony be 

completed in one sitting. 

 

  Record p. 12 l. 21 – l. 22. 

 

6.11.6 During the cross-examination on April 25, 2005, additional questions were put as to the 

witnesses’ understanding of what “sex” is. This after the child already explained during 

examination-in-chief that what happened to her, falls outside her field of experience. 

 

 “In your evidence you said you do not know what sex is, how did you know 
what to tell your grandmother if you did not know what sex is? –I felt pain in 
that my parents were not present.”  

 

       Record p. 19 l. 23 – l. 25. 

 

6.11.7 Later, during re-examination, one could sense the discomfort and anxiety of the child when asked 

to explain what she meant when she told her grandmother that the accused had slept with her. 

 

  Record p. 22 l. 3 and onwards. 

 

 She then gave the following explanation that clearly illustrates children’s predicament with these 

types of questions : 

Prosecutor/… 
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“Prosecutor: As the court pleases your worship, Lina* when you told your 

grandmother the he slept with you, what did you mean with slept? 

 

 Court:  Please Lina* make sure that your voice is loud.  Lina* I want to hear what 

you are saying, and your voice is very, very low. –Sleeping with me when I made a 

report to the granny, what I meant was that the accused was lying on top of me. 

 

 Prosecutor: And what was he doing whilst he was lying on top of you? 

 

 Witness:  He did funny things or silly things whilst lying on top of me. 

 

  Prosecutor:  What was he doing? 

 

 Court: Lina* I want to write what you are saying, so what am I going to write if I do 

not hear what you are saying?  --Funny things or silly things that he did while lying 

on top of me, I did not know that which he was doing while he was laying on top of 

me. 

 

 Prosecutor: Yes but tell us what did he do?  -- He made a remark to me to be telling 

me that why do I not accede to him marrying me because my aunt is his second wife 

to someone else and he said the very same should also apply to me, why do in not 

accede in that kind of a relationship. 

     Record p. 22. 

   *not her real name 

 

6.11.8 In Court children are expected to describe those “funny or silly things” in a language that is beyond 

the child’s level of development. Then, during the process of interpretation, adult terminology is 

assigned to the child that the child in actual fact has no understanding of. The requirement to provide 

viva voce testimony transforms into a nightmare for the child.  

 

 

6.12/... 
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6.12 Illustrations in S v Masiya (Minister of Justice and Constitutional Development Intervening) 

2006(2) SACR 357(T) / Masiya v DPP Pretoria and Another 2007(5) SA 30(CC) 

 

6.12.1 In the above-mentioned case the accused was referred to the High Court for sentencing in 

accordance with section 52 of Act 105 of 1997. The complainant was called to the High Court to 

testify to a certain aspect. The legal representative of the accused put inter alia the following 

question to her : 

 

 “Lerato, this policeman that wrote down what you said, do you think that he would 
write down something that he did not hear from you?” 

     

    Record p. 43 l. 7 – l. 8. 

 

 The question was not admitted, but is repeated here to illustrate how the officers of the court do 

not take into their consideration the level of development of the child. Answering such an abstract 

question would have proven difficult even for an adult witness. 

 

 “Did you, at any time after this had happened, did you feel that you must tell a 
different story to the policeman or a different story to the court?”  

 

   Record p. 53 l. 25 – p. 54 l. 3.  

 

“Did you understand that I asked you why did you tell Grace, with whom you have a 
good relationship, that you were previously raped?” 

 

   Record p. 54 l. 12 – l. 14. 

 

6.12.2/… 
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6.12.2 During proceedings in the High Court a report from L’Marie Coetzer was submitted in which she 

provided expert opinions to elucidate the seeming inconsistencies in the complainant’s testimony. 

A copy of the report is attached to the affidavit of Johanna Helena Marais as JHM 18. 

 

 The content of the report will not be repeated here. It is self-explanatory and is a practical 

application and explanation of the standpoints in the CARSA articles previously referred to. 

 

 In the Masiya-case justice did in fact prevail because an expert was at hand to assist the Court in 

clarifying the testimony in light of the level of development of the child. 

 

 Unfortunately, such assistance is rather the exception than the norm. Consequently, justice does 

not always triumph as far as the child is concerned. 

 

 Despite the fact that expert witnesses are frequently essential to the fair adjudication of the case, 

the provisions found in section 186 of Act 51 of 1977, are rarely applied in practice.   

 

6.12.3  Müller K appropriately remarks as follows: 

 

 “Children are perceived by the courts to be miniature adults and their evidence is 
evaluated on this basis, often resulting in an injustice to the child.  Cognisance needs 
to be taken of the fact that children differ dramatically from adults with respect to 
cognitive development, language development, and the perceptions and beliefs they 
hold.  In order for the courts to communicate more effectively with child witnesses, it 
is necessary that experts inform judicial officers of the common misunderstandings 
involved in communicating with children.”  

 

 The enigma of the child witness:  A need for expert evidence CARSA Vol 4 (2) October 2003. 

7./… 
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7. THE STATE’S NON-COMPLIANCE WITH ITS DUTIES IN TERMS OF SECTION 
28(2) 

 

1.  It is respectfully submitted that – although there are certain commendable attempts on the side of 

government to protect children’s’ best interests in criminal proceedings, children are still greatly 

disadvantaged in the current situation. The affidavit of Advocate Mpshe, SC, and especially the 

results of the survey performed at courts, demonstrate that the Courts and the State are not 

complying with all their duties. The necessary infrastructure is lacking or functions inadequately. 

The expertise needed to serve the best interests of the child is also persistently lacking, as well as 

the “will” to do so. 

 

2. Although the Law Commission deserves praise for the extended research already performed by the 

Commission on the child in the criminal law system, there have been barely any legislative 

supplements to provide for children, with the exception of the provisions in section 170A. 

 

3. It is respectfully submitted that this Honorable Court has sufficient grounds to find that the best 

interests of the child, as required by section 28(2) of the Constitution, is not adequately protected in 

the criminal law system. 

 

4. The question arises as to what the appropriate legal aid in these circumstances would be. It is 

respectfully proposed that the best interests of the child will be served by a declaratory order 

pertaining to the rights of the child as witness, followed by a mandate that: 

 

o Describes in what ways the State does not comply with its constitutional obligations. 

 

o Instructs the State to comply with its duties and to submit a report to the Court within a prescribed 

time elucidating what steps have been taken, and what steps the State intends to take. 

 

 

See/… 
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 See the discussion in Currie & De Waal supra on p. 217 – 218 of the so-called “Structural 

interdict”. 

 

 It is respectfully submitted that mere patchwork repair is not sufficient. There is a duty on the State 

to arrive at a new dispensation straight away.  

 

5.     It is further respectfully submitted that a declaratory order, relating to the rights of the child witness 

who was the victim of a sexual offence or an offence of which violence is an element, should contain 

the following : 

 

• The child witness has the right to be treated and evaluated in a manner that is in accordance with 

his/her age and level of development. 

 

• The child witness has the right to be protected against the traumatic implications of giving verbal 

testimony and then being cross-examined. 

 

• The child witnesses’ best interests demand that the child is exempted from the general rule that a 

witness provide his/her evidence viva voce in criminal proceedings, and that provision is made for 

the presentation of the child’s testimony in a manner other than verbal testimony during criminal 

proceedings. 

 

• The child witnesses’ best interests further demand that provision be made for the accused to test the 

testimony of the witness in a fashion other than the conventional verbal method of cross-

examination. 

 

• The child witness has the right not to be subjected to questions during criminal proceedings which 

relate to the details of the indecent act the witness was subjected to, if in fact the committing of the 

act was not placed in dispute by the accused. 

 

• The child witnesses’ best interests therefore also require that the accused indicate during pleadings 

exactly which allegations are placed into dispute by his plea of not guilty.  

 

 

6./… 
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6. It is respectfully submitted that as far as the above-mentioned rights of the child witness may limit 

certain of the accused’s rights, those limitations will be reasonable and justifiable in the relevant 

circumstances, provided that it is formulated in such a fashion that the accused may still enjoy the 

right to a fair trial. 

 

7.  A draft bill will be formulated and presented to the Honorable Court for consideration during 

submission. It is anticipated that several of the parties will be in agreement concerning the 

fundamental issues. 

REFERENCES 

 

Bannatyne v Bannatyne 2005 (2) SA 363 (CC)  
Collings SJ: Recantation in child sexual abuse: Putting the pieces of the puzzle together. CARSA Vol 7(2) 
October 2006 p61  
Curie J & De Waal J. The bill of rights handbook (5th edition).  
De Voe E.R. & Falker K.C. The characteristics of disclosure among children who may have been sexually 
abused CARSA Vol 2(1) April 2001 p25  
De Reuck v Director of Public Prosecutions, Witwatersrand Local Division, and Others 2004 (1) SA 406 
(CC)  
Du Preez C.S Naude, H & Pretorius, E. The influence of child neglect on language development. CARSA, 
Vol 5 (2) 2004 p 25  
K v Regional Court Magistrate NO 1996 (1) SASV 434 (E)  
Louw A.E. Die bevoegdheid van kinders as getuies 1: Die rol van ouderdom en ontwikkelingsvlak – en 
geheue. CARSA Vol 5 (2) 2004 p3  
Louw, A.E. Die bevoegdheid van kinders as getuies: die rol van taalvaardigheid Vol 6(2) October 2005 p 19  
M v The State CCT 53/06, unreported decision of the Constitutional Court delivered on 26/09/2007.  
Minister of Welfare and Population Development v Fitzpatrick and others 2000 (3) SA 422 (CC) .  
Müller, KD.  1999. The child witness in the accusatorial system.  Unpublished Doctoral Dissertation. 
Müller, K. The effect of the accusatorial system on the child witness. Vol 1(2) October 2000. p13  
Müller, K. Clinical and forensic interviews and the child witness.  CARSA. Vol 2 (2) 2001 p 8  
Müller, K. The enigma of the child witness: A need for expert evidence CARSA Vol 4 (2) 2003. p2  
Myers, JEB. Evidence in Child Abuse and Neglect Cases. Third edition Vol 1 S v Ndlovu 2002 (2) SACR 
325 (SCA)  
Potgieter, R. The internal trauma of the sexually abused child,  CARSA, Vol 1(1) January 2000 p33  
S v Masiya ( Minister of Justice and Constitutional Development Intervening) 2006 (2) SACR 357 (T) / 
Masiya v DPP Pretoria and another 2007 (5) SA 30 (CC). 
Sorensen T & Snow B. How children tell: the process of disclosure in child sexual abuse CARSA Vol 1(2) 
October 2000 p41.  
South African Law Commission. 1989. Protection of the Child Witness. 


