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INTRODUCTION 

 

1. These proceedings involve the confirmation of a declaration of invalidity made by 

Bertelsmann J on 12 May 2008. The learned judge held that the following sections (or parts 

thereof) of the Criminal Procedure Act 51 of 1977 (“the CPA”) (collectively referred to in 

these submissions as “the impugned provisions”) are inconsistent with the Constitution: 

 

1.1. Section 170A; 

1.2. Section 170A(7); 

1.3. Section 153(3); 

1.4. Section 153(5); 

1.5. Section 158(5); and 

1.6. Section 164(1). 

 

2. The Minister of Justice and Constitutional Development (“the Minister”) as well as the two 

persons convicted in the Magistrate’s Court of raping the minor children at issue in the 

present matter (“the accused persons”) have appealed against the declarations of invalidity. 

 

2.1. The accused persons appeal only against the declarations of invalidity of section 170A 

and 170A(7) of the CPA.1 

 

2.2. The Minister appeals against the whole of the order handed down by Bertelsmann J.2 

                                                            
1 Record Vol 18 p1786 

 
2 Record Vol 18 p1798 
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3. On 28 August 2008, the Chief Justice issued directions in the above matter admitting 

RAPCAN, Operation Bobbi Bear and Children First (“the amici”) as amici curiae and granting 

the amici leave to file joint written submissions and to jointly make oral submissions at the 

hearing of this matter. 

 

4. The amici are all non-profit organizations actively involved in directly and indirectly assisting 

child victims at various stages in the criminal justice system. 

 

5. The amici adopt the position that the Court a quo correctly held that the impugned 

provisions unjustifiably limit a range of constitutional rights of child witnesses. The amici 

therefore support the confirmation of the declarations of invalidity by this Court and submit 

that the appeals lodged by the accused persons and the Minister respectively ought to be 

dismissed.  

 

THE SCHEME OF THESE SUBMISSIONS 

 

6. The scheme of these submissions is as follows: 

6.1. The proceedings before Bertelsmann J is examined; 

6.2. The legal framework is analysed; 

6.3. The harm suffered by children who are required to testify in Court is discussed; 

6.4. The constitutionality of the impugned sections is examined; 

6.5. We make submissions in relation to the appropriate remedy. 
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THE PROCEEDINGS BEFORE BERTELSMANN J  

 

7. The proceedings before Bertelsmann J involved two child rape convictions which emanated 

from Regional Magistrates Courts and which were referred to the High Court for sentencing 

under section 52(3) of the Criminal Law Amendment Act. 

 

7.1. The accused in the first matter, Phaswane, was convicted in the Pretoria North 

Regional Magistrate’s Court for the rape of a thirteen year old girl. 

 

7.2. In that matter the child complainant testified in the courtroom in the presence of the 

accused.  The prospect of allowing the child complainant to testify through an 

intermediary was never raised by the prosecutor. 

 

7.3. The accused in the second matter, Mokoena, was convicted in the Secunda Regional 

Magistrate’s Court of the rape of an eleven year old child. 

 

7.4. In that matter the child complainant gave evidence through an intermediary.   

 

8. Bertelsmann J was called upon to consider whether or not to confirm that the convictions of 

the two accused in the respective child rape matters were in accordance with justice. 
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9. The Court a quo, acting in terms of rule 16A of the Uniform Rules of Court, mero motu, 

raised the following issues: 

 

“Whether, generally speaking, the present provisions of the Criminal Procedure Act 51 of 

1977 that require child victims and child witnesses to testify- 

(a) under oath or affirmation or warning to speak the truth in court, albeit through an 

intermediary, without compulsory assistance by a counsellor or similar advisor; 

(b) according to the rules of the adversary procedure 

 

are compatible with the Constitution, which requires in section 28(2) thereof that the 

interests of children shall be paramount under any circumstances.”    

 

“Whether, in particular, the provisions (of section 52(2)(c) and 52(3)(d) and (e)) of 

the Criminal Law Amendment Act 105 of 1997 are compatible with the provisions of 

section 28(2) of the Constitution: 

 

(a) If the High Court does not confirm the conviction of an accused in the 

regional court of a crime of violence or a sexual offence perpetrated upon 

a child, the child victim may or must be required to testify again in the 

further proceedings that are decreed by this Act. This may constitute 

another traumatic event for the child victim or child witness and may be 

regarded as unconstitutional because of its failure to comply with section 

28(2) of the Constitution. 
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(b) Even if the conviction is confirmed, the attendance of the child victim is 

usually required at the sentence proceedings.” 

   

10. The Court a quo was faced with the inevitability of the child complainant having to testify 

before it despite the fact that the child had already testified in the Regional Court. Faced 

with this prospect, the Court raised the issue of whether the mechanisms provided for in the 

CPA which deal with the testimony of child witnesses in Court adequately protected child 

witnesses and whether those mechanisms were consistent with the Constitution, in 

particular section 28(2) thereof. 

 

11. The Court issued an order under rule 16A3 of the uniform rules of court in terms of which it 

gave notice that it had mero motu raised the constitutional questions described above and 

proceeded to call for submissions from affected or interested parties on those questions. 

 

12. A range of interested parties including the various State departments, the accused persons 

as well as a number of amici curiae made extensive written and oral submissions before the 

Court a quo after which the Court proceeded to grant the orders of constitutional invalidity at 

issue in this application. 

 

                                                            
3 Vol 1 p7 
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THE LEGAL FRAMEWORK 

 

The Constitution 

 

Section 28  

 

 

13. Section 28 of the Constitution provides that: 

 

“(1)  Every child has the right –  

 

(i) to a name and a nationality from birth; 

(ii) to family care or parental care, or to appropriate alternative care when 

removed from the family environment; 

(iii) to basic nutrition, shelter, basic health care services and social services; 

(iv) to be protected from maltreatment, neglect, abuse or degradation;4 

(v) to be protected from exploitative labour practices; 

(vi) not be to required or permitted to perform work or provide services that –  

(i)  are inappropriate for a person of that child’s age; or 

(ii) place at risk the child’s well-being, education, physical or mental 

health or spiritual, moral or social development; 

                                                            
4 Emphasis added. 



10 
 

(vii) not to be detained except as a measure of last resort, in which case, in 

addition to the rights a child enjoys under sections 12 and 35, the child 

may be detained only for the shortest appropriate period of time, and has 

the right to be –  

(i)  kept separately from detained persons over the age of 18 years; 

and 

(ii)   treated in a manner, and kept in conditions, that take account of 

the child’s age; 

 

(viii)  to have a legal practitioner assigned to the child by the state, and at state 

expense, in civil proceedings affecting the child, if substantial injustice 

would otherwise result; and 

 

(ix) not to be used directly in armed conflict, and to be protected in times of 

armed conflict. 

 

(2)  A child’s best interests are of paramount importance in every matter  

       concerning the child.5 

 

(3)  In this section “child” means a person under the age of 18 years”. 

 

14. Read cumulatively, section 28 imposes a duty on organs of state (including courts) to 

always be child-sensitive. In this regard this Court held in S v M6, that the ambit of section 

28 was undoubtedly wide. More importantly, it held that: 

                                                            
5 Emphasis added. 
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“The comprehensive and emphatic language of section 28 indicates that just as law 

enforcement must always be gender-sensitive, so must it always be child-sensitive; 

that statutes must be interpreted and the common law developed in a manner which 

favours protecting and advancing the interests of children; and that courts must 

function in a manner which at all times shows due respect for children’s rights.”7  

 

15. This implies a general duty on courts and other organs of state to consider the impact of any 

decision on the interests of children. The obligation also extends to taking positive steps to 

ensure that the rights and interests of children are protected. This is due to the fact that, at 

the heart of section 28 is the right of a child to be a child and to enjoy special care.8 

 

16. Embedded in section 28 is also the right to childhood. This Court has held that “foundational 

to the right to childhood is the promotion of the right as far as possible to live in a secure and 

nurturing environment free from violence, fear, want and avoidable trauma”9.  

 

17. While the law cannot insulate children from the harsh realities of the world, the law can put 

mechanisms in place to protect children and to ensure that they emerge from trying times 

least scathed. This Court held in M v The State that: 

                                                                                                                                                                                                
6 2008 (3) SA 232 (CC) 

 
7 Para 15 

 
8 M v The State at para 17 

 
9 S v M Para 19 
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“No constitutional injunction can in and of itself isolate children from the shocks and 

perils of harsh family and neighbourhood environments.  What the law can do is 

create conditions to protect children from abuse and maximise opportunities for them 

to lead productive and happy lives.  Thus, even if the State cannot itself repair 

disrupted family life, it can create positive conditions for repair to take place, and 

diligently seek wherever possible to avoid conduct of its agencies which may have 

the effect of placing children in peril.”10 

 

18. The duty to protect children was also articulated by the Constitutional Court in Government 

of the RSA v Grootboom 2001 (1) SA 46 (CC). There it was held that the state is under an 

obligation to put mechanisms in place to ensure that children are accorded the necessary 

protection. It was held that: 

“In the first place, the State must provide the legal and administrative infrastructure 

necessary to ensure that children are accorded the protection contemplated by s 28. 

This obligation would normally be fulfilled by passing laws and creating enforcement 

mechanisms for the maintenance of children, their protection from maltreatment, 

abuse, neglect or degradation, and the prevention of other forms of abuse of children 

mentioned in s 28.”11 

 

                                                            
 
10 Para 20 

 
11 Para 78 
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19. This Court also found that ‘foundational to the enjoyment of the right to childhood is the 

promotion of the right as far as possible to live in a secure and nurturing environment free 

from violence, fear, want and avoidable trauma’.12   

 

20. This right is reflected in the inclusion of the specific right of children to be protected from 

maltreatment, neglect, abuse and degradation. Davis et al13 contend that the inclusion of the 

right to be protected from maltreatment, neglect, abuse or degradation emphasizes the duty 

on the State to remove children from circumstances which are mentally or physically 

damaging to the child.    

 

21. In addition to the content of section 28 read as a whole, each of the subsections of section 

28 create a self-standing right. This Court has held that the “plain meaning of the words 

clearly indicates that the reach of s 28(2) cannot be limited to the rights enumerated in s 

28(1) and s 28(2) must be interpreted to extend beyond those provisions”.14  Section 28(2) 

therefore creates rights that are independent of those listed in section 28(1). 

 

Section 28(2) 

 

                                                            
12 S v M  2008 (3) SA 232 (CC) at 246. 

 
13 Dennis Davis, Halton Cheadle and Nicholas Haysom Fundamental Rights in the Constitution: 

Commentary and Cases (1997) 270. 

 
14 Minister of Welfare and Population Development v Fitzpatrick and Others 2000 (3) SA 422 (CC) at 428. 
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22. Section 28(2) is ‘an expansive guarantee’ that a child’s best interests will be paramount in 

every matter concerning the child.15   

 

23. The use of the word ‘paramount’ is emphatic, and notably stronger than the phrase ‘primary 

consideration’ referred to in international instruments concerning the rights of children dealt 

with below.16 

 

24. According to Friedman and Pantazis17 section 28(2) is aimed at addressing the vulnerability 

of children, and ensuring that their rights do not, as in the pre-constitutional era, frequently 

have to give way to the rights of others. Section 28(2) implies that in every matter where a 

child’s rights are substantially involved, those interests must be taken into account. 

 

25. The ‘best interests of the child’ concept does not have an exhaustive content and remains 

flexible, allowing for individual circumstances to determine which factors secure the best 

interests of a particular child.18   

 

                                                            
15 Sonderup v Tondelli and Another 2001 (1) SA 1171 (CC). 

 
16 See S v M  2008 (3) SA 232 (CC) at 249. 

 

17 Friedman A & Pantazis A.2006 “Children’s Rights” in Woolman & Botha (eds) Constitutional Law of 

South Africa. 

 
18 Minister of Welfare and Population Development v Fitzpatrick and Others 2000 (3) SA 422 (CC) at 428-

429. 
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26. Our courts have furthermore used section 28(2) and the ‘best interests of the child concept’ 

to promote the rights of the child and provide them with protection in, inter alia, maintenance 

matters,19 succession matters,20 in decisions on medical treatment21 and sentencing of youth 

offenders.22   

 

Other constitutional rights 

 

 

27. Section 28 must also be read in conjunction with other constitutional rights which inform and 

lend meaning to the right under section 28(2).  

 

28. Amongst the other constitutional rights which come into play in the present matter is the 

right to be equal before the law and to have equal protection and benefit of the law under 

section 9(1) of the Constitution. In a proper constitutional conception of equality, the state is 

enjoined to take positive steps to address inequalities. In the context of children, it would 

mean addressing their peculiar characteristics in order to ensure that they are afforded 

equal protection of the law. 

 

                                                            
19 Soller v Maintenance Magistrate, Wynberg 2006 (2) SA 66 (C). 

 
20 Bhe and Others v Magistrate, Khayelitsha, and Others (Commission for Gender Equality as Amicus 

Curiae); Shibi v Sithole and Others; South African Human Rights Commission and Another v President of 

the Republic of South Africa and Another 2005 (1) SA 580 (CC). 

 
21 Hay v B 2003 (3) SA 492 (W). 

 
22 Director of Public Prosecutions, Kwazulu-Natal v P 2006 (1) SACR 243 (SCA). 
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29. This substantive notion of equality was described as follows by the Courts: “'the concept of 

equality must be understood in a substantive, rather than a formal sense. Promoting 

substantive equality requires an acute awareness of the lived reality of people's lives and an 

understanding of how the real life conditions of individuals and groups have reinforced 

vulnerability, disadvantage and harm.”23 

 

30. In the matter of Minister of Finance v Van Heerden24 this Court said further: 

“This substantive notion of equality recognises that besides uneven race, class and 

gender attributes of our society, there are other levels and forms of social 

differentiation and systematic under-privilege, which still persist. The Constitution 

enjoins us to dismantle them and to prevent the creation of new patterns of 

disadvantage. It is therefore incumbent on courts to scrutinise in each equality claim 

the situation of the complainants in society; their history and vulnerability; the history, 

nature and purpose of the discriminatory practice and whether it ameliorates or adds 

to group disadvantage in real life context, in order to determine its fairness or 

otherwise in the light of the values of our Constitution. In the assessment of fairness 

or otherwise a flexible but 'situation sensitive' approach is indispensable because of 

shifting patterns of hurtful discrimination and stereotypical response in our evolving 

democratic society.”25 

 

                                                            
23 Daniels v Campbell NO and Others 2003 (9) BCLR 969 (C); S v Engelbrecht 2005 (2) SACR 41 (W) 

 
24 2004 (6) SA 121 (CC) 

 
25 Para 27 

 



17 
 

30.3 While the above dictum was made in the context of a claim of unfair 

discrimination, it is submitted that it applies equally to the promotion of equality 

in relation to children. 

 

30.4 Children also have the right to inherent dignity under section 10. This includes 

the right to have their dignity respected and protected. Children also have the 

right to freedom and security of the person under section 12 of the Constitution. 

This includes the right under section 12(1)(e) not to be treated in a cruel, 

inhumane or degrading way. 

 

The Children’s Act 

 

31. The Children’s Act26 encapsulates and amplifies the rights of children enshrined in section 

28 of the Constitution.   

 

32. The following provisions of the Children’s Act are pertinent to the current matter: 

 

32.1. Section 6(2), in relevant part, provides that: 

 

All proceedings, actions or decisions in a matter concerning a child must –  

(a)  respect, protect, promote and fulfil the child’s rights set out in the Bill of 

Rights, the best interests of the child standard set out in section 7 and the 

rights and principles set out in this Act, subject to any lawful limitation; 

                                                            
26 Children’s Act 38 of 2005. 
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(b) respect the child’s inherent dignity; 

(c) treat the child fairly and equitably; 

(d) … 

 

32.2. Moreover, section 7(1) of the Children’s Act provides that whenever a provision 

of the Act requires the best interests of the child standard to be applied it is 

necessary to take the following factors, inter alia, into consideration: 

 

32.2.1 The child’s – 

 

32.2.1.1 age, maturity and stage of development; 

32.2.1.2 gender 

32.2.1.3 background; and 

32.2.1.4 any other relevant characteristics of the child.27 

 

32.3 The need to protect the child from any physical or psychological harm that may 

be caused by subjecting the child to maltreatment, abuse, neglect, exploitation or 

degradation or exposing the child to violence or exploitation or other harmful 

behaviour.28 

 

33. Section 9 of the Children’s Act repeats what is provided for in section 28(2) of the 

Constitution namely that “in all matters concerning the care, protection and well-being of a 

                                                            
27 Section 7(1)(g) of the Children’s Act 38 of 2005. 

 
28 Section 7(1)(l)(i) of the Children’s Act 38 of 2005. 
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child the standard that the child’s best interest is of paramount importance, must be 

applied”. 

 

 

International Law 

 

34. Section 39(1)(b) of the Constitution provides that when interpreting the Bill of Rights, a court 

must consider international law. 

 

35. Article 3(1) of the United Nations Convention on the Rights of the Child (“CRC”)29 provides 

that: 

 

In all actions concerning children, whether undertaken by public or private social 

welfare institutions, courts of law, administrative authorities or legislative bodies, the 

best interests of the child shall be a primary consideration. 

 

36. The African Charter on the Rights and Welfare of the Child (“ACRWC”)30 phrases the best 

interests of the child principle in even stronger terms.  Article 4(1) of the ACRWC provides 

that in all actions concerning the child, the best interests of the child shall be the primary 

consideration, not merely a primary consideration.   

 

                                                            
29 The CRC was signed by South Africa in 1993 and ratified in June 1995. 

 
30 The ACRWC was ratified by South Africa in January 2000. 
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37. Article 3(2) of the CRC also places State parties under an obligation to ensure that children 

receive such protection and care as is necessary for their well-being, and to this end, 

obliges State parties to take all appropriate legislative and administrative measures. 

 

38. Moreover, according to Article 39 of the CRC: 

 

States Parties shall take all appropriate measures to promote physical and 

psychological recovery and social reintegration of a child victim of: any form of 

neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or 

degrading treatment or punishment; or armed conflicts.  Such recovery and 

reintegration shall take place in an environment which fosters the health, self-respect 

and dignity of the child. 

 

39. The State therefore has a positive duty to ensure that the rights of children are upheld and 

that their best interests are of paramount importance.   

 

 

40. We now turn to consider whether the treatment of child witnesses is consistent with the 

constitutional rights of children and the concomitant obligations on the state. 

  

 

THE CHILD WITNESS IN THE CRIMINAL JUSTICE SYSTEM 

 

41. It is not disputed by any of the parties that children who are required to testify in a courtroom 

suffer trauma and psychological hardship. 
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42. The set up and atmosphere of the courtroom, robed presiding officers and counsel, as well 

as the formality of proceedings make testifying in the courtroom a stressful ordeal, even for 

the most experienced witness.  This stress is heightened when the witness is a child. 

 

43. Children frequently fear confrontation with the accused,31 and testifying in a courtroom filled 

with strangers can be a daunting task for a young witness.32 

 

 

44. The process which culminates in a trial in court is an involved one which has a marked 

impact on a child witness who is called to testify, especially if the witness is a child 

complainant of a sexual offence: 

 

45.1  If the child is a complainant of a sexual offence he or she will have to report 

the crime to someone.  This is a traumatic occurrence which not only involves 

the child recounting and reliving the event but also having to share the 

shameful experience with someone; 

 

45.2 If the child is a complainant of a sexual offence they will also have to undergo a 

medical and physical examination (including testing for HIV) and will usually 

also be questioned by social welfare agencies; 

 
                                                            
31 J R Spencer and Rhona Flin The Evidence of Children: The Law and the Psychology 2nd ed (1993) 82; 

see also Pamela C Regan and Sheri J Baker ‘The impact of Child Witness Demeanour on Perceived 

Credibility and Trial Outcome in Sexual Abuse Cases’ (1998) 13(2) Journal of Family Violence 187. 

 
32 J R Spencer and Rhona Flin, above n 1, 82. 
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45.3 In all crimes the child witness will have to make a statement to the police in 

which he or she recounts the details of the offence.  This entails recounting the 

incident to a stranger. 

 

45.4 The child will also have to face the prospect of testifying in court; 

 

45.5 With the prospect of testifying comes the prospect of encountering the accused 

in court; 

 

45.6 The child will have to attend court and will usually have to deal with lengthy 

delays while waiting to testify; 

 

45.7 The child will have to recount the details of the offence in the intimidating 

environment of the courtroom. 

 

45.8 The child will have to endure cross-examination in court about the incident and 

will be made, during cross-examination, to feel as though they are not believed. 

 

45. The traumatic effect of courtroom confrontation on children is well documented and has 

been accepted by a number of South African courts. In S v Basil Simons, the court held that 

urgent consideration must be given to change the manner of conducting criminal trials 

arising out of sexual abuse of young children. The decisions in Woji v Santam Insurance33,  

Klink v Regional Court Magistrate NO and Others34, S v Gidi and Another35, Jabaar v South 

                                                            
33 1981 (1) SA 1021 

 
34 1996 (3) BCLR 402 (SE) 
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African Railways and Harbours36 indicate the effect courtroom confrontation has on the 

quality of  children’s evidence. 

 

46. In K v The Regional Court Magistrate,37 Melunsky J, after considering various research done 

on the topic, stated that: 

 

“A child witness may often find it traumatic and stressful to give evidence in the 

adversarial atmosphere of the courtroom and that the forceful cross-examination of a 

young person by skilled counsel may be more likely to obfuscate than to reveal the 

truth.  Moreover, criminal prosecutions may be thwarted because of the unwillingness 

of young witnesses to subject themselves to the ordeal of the court hearing, even if the 

proceedings are in camera.  From these remarks it seems to me to be obvious that the 

ordinary procedures of the criminal justice system are inadequate to meet the needs 

and requirements of the child witness.”38 

 

47. Du Toit et al state that ‘the ordinary adversarial trial process is at times insensitive to the 

needs of the child victim, this is especially so in cases involving child abuse’.39   

                                                                                                                                                                                                
 
35 1984 (4) SA 537 (C ) 

 
36 1982 (4) SA 552 (C ) 

 
37 K v The Regional Court Magistrate 1996 (1) SACR 434 (E). 

 
38 Ibid 443G. 

 
39 Du Toit et al Commentary on the Criminal Procedure Act (Loose-leaf) at 22-31. 
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48. Internationally, courts have also recognized that children who testify in child abuse cases 

suffer psychological trauma.  In Maryland v Craig40 the US Supreme Court recognized the 

‘growing body of academic literature documenting the psychological trauma suffered by 

child abuse victims who must testify in court’.41   

 

49. Research indicates that children are further victimised in the criminal justice process as a 

result of delays in the process, being exposed to the perpetrator, recounting the distressing 

and often humiliating detail of the event during evidence in chief, aggressive cross 

examination and acquittal of guilty accused.42  

 

50. The most prominent difficulty that children in the criminal justice system face is fear of 

confrontation with the accused.  Research indicates that children find confrontation with the 

accused to be the most traumatic part of testifying.43 

 

                                                                                                                                                                                                
 
40 Maryland v Craig 497 U.S. 836, 111 L ed @d 666 (1990). 

 
41 Ibid 855. 

 
42 Whittam A & Ehrat H. 2003. Child Witnesses in the Criminal Justice System – The Issue of Vulnerability 

Conference Paper at Child Sexual Abuse: Justice Response or Alternative Resolution Conference. 

Australia May 2003. 

 
43 J R Spender ‘Child Witnesses and Video-technology: Thoughts for the Home Office’ (1987) 51(4) 

Journal of Criminal Law 444 at 444.  See also Zsuzsanna Adler Rape on Trial (1987) at 51-52 where the 

author describes how a girl of 11 years of age experienced a total breakdown when she was asked to 

point out the man who attacked her – the following day, the court was informed that psychiatric treatment 

had to be arranged for her. 



25 
 

51. A second prominent difficulty that children generally experience involves the formal 

atmosphere of the courtroom and the formalities of the procedures as well as the role of the 

various persons in the courtroom.44 

 

52. It has been found that a fearful or intimidated child is less likely to be willing and able to 

provide a full and reliable account of events in the courtroom than in a more relaxed 

environment.45 

 

53. Two further difficulties which children experience include the strangeness of the language 

and the challenge of enduring what is often harsh, aggressive and protracted cross-

examination. 

 

54. In one of the cases under review, S v Phaswane, the difficulty experienced by children 

testifying in Court without the services of an intermediary is demonstrated in the record46 

where the following exchange between the prosecutor and the child witness is recorded: 

 

“Q: What is sexual intercourse? – Sexual intercourse is when one person has sex with 

another person. 

                                                            
 
44 Judy Cashmore and Ron Cahill ‘Closed circuit television and child witnesses: achieving its objective?’ 

(1991) Law Society Journal 59 at 59. 

 
45 G S Goodman and V S Hegelson ‘Child Sexual Assault: Children’s Memory and the Law’ (1985) 40 

University of Miami Law Review 181 at 190. 
46 Vol 1 p41 l17 
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But we do not know what that means, we need to know what you think what happened, 

not what you think. You must tell us why do you say that the accused had sexual 

intercourse with you. What did he do, did he take his finger and scratch on your ear or 

what did he do, why do you say it is sexual intercourse? 

 

INTERRPETER: I think with the permission of the court of course, I do understand what 

the state wants to elicit from this witness, it is just that the Prosecutor does not have 

proper words which can be cut down to the level of understanding of this. All the 

questions the words that come, I saw a pitch high. The state does not have proper words 

which are curtailed to the level of the understanding of this, and I do not understand 

what she is saying but I am just afraid to say what she did not say, because I end up 

being testifying.” 

 

55. The need for an intermediary is clearly reflected in various other parts of the record, in 

particular the following: 

 

55.1. At Record Vol 1 p48 L1: “COURT:  Mathlatse you are whispering, please try 

and be loud enough we shall be able to hear what you say”; and 

 

55.2. At Record Vol 1 p53 L6: COURT:     Please Mathlatse make sure your voice is 

loud. Mathlatse I want to hear what you are saying, and your voice is very, very 

low”. 
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The quality and accuracy of the testimony of a child witness 

 

56. The formal court environment and standard procedures and methods in court which are 

alien to children, are often traumatic and stressful, this prevents children from testifying fully 

and significantly impacts on the quality of evidence adduced by the child (Landgren 2005; 

Park & Renner 1998).47 In addition it is noted that in order for children to perform as 

competent witnesses they must be able to overcome several emotional factors, including 

fear and anxiety. Research shows that fear and anxiety is the most common emotion 

experienced by the majority of child witnesses prior to trial (Sas et al. 1993. p107; Plotnikoff 

and Woolfson. 1996; Nova Scotia Department of Justice. 2000; Kriel et al. forthcoming).48 

Some fears that have been identified include, fear of the accused, fear of court staff and 

environment, fear of public scrutiny and public speaking, losing control, embarrassment and 

rejection by peers (Kriel et al forthcoming).49 

                                                            
47 Landgren K. 2005. The Protective Environment Development Support for Child Protection Human 

Rights Quarterly 214-248 The Johns Hopkins University Press And 

Park L & Renner K. 1998. The failure to acknowledge differences in developmental capabilities leads to 

unjust outcomes for child witnesses in sexual abuse cases. Canadian Journal of Mental Health, 17, 5-19. 

 
48 Plotnikoff J & Woolfson R. 1996. Evaluation of Witness Service Support for Child Witnesses. Victim 

Support UK. And Sas L, Hurley P, Hatch A, Malla S & Dick T. 1993. Three Years After the Verdict – A 

Longitudinal Study of the Social and Psychological Adjustment of Child Witnesses Referred to the Child 

Witness Project. London Family Court Clinic, Canada. And Kriel E, Wohlitz C, & Oliphant E. forthcoming. 

“I’m scared he’s going to kill me” Children’s Fears about Testifying in Sexual Offence Court Cases in 

South Africa. RAPCAN and Rand Afrikaans University. And Nova Scotia Department of Justice. 2000. 

Child Victims and the Criminal Justice System. Child Victim Witness Programme. (March 1993 – June 

1999) Overview Document. Canada. 

 
49  Kriel E, Wohlitz C, & Oliaphant E. forthcoming.  I’m scared he’s going to kill me - Children’s Fears 

about testifying in Sexual Offense Court Cases in South Africa. RAPCAN and Rand Afrikaans University.  



28 
 

 

57. In a study conducted by Goodman et al50 children individually participated in a play session 

with an unfamiliar adult male.  Stickers were placed on some of the children’s exposed body 

parts, for example, hands, feet and stomachs, whilst stickers were placed on the clothing of 

other children.  Some of the children who had stickers placed on their clothing were asked to 

say that they were in fact placed on exposed parts of their body.  Approximately 2 weeks 

later the children individually testified about the event at a city courtroom, either in open 

court or via CCTV.  The results of the study showed that CCTV generally promoted more 

accurate testimony in children, mostly attributable to the less stressful environment in which 

they gave evidence.51 

 

58. In a further study conducted by Hill and Hill52 the conclusion was similarly reached that in 

court testimony procedures militated against eliciting complete testimony from children.53  

The researchers found that ‘compared to a courtroom setting, the quality and reliability of 

children’s testimony is significantly enhanced in a smaller, more intimate videotape 

environment’.54 

 
                                                            
 
50 Gail S Goodman et al ‘Face-to-Face Confrontation: Effects of Closed-Circuit Technology on Children’s 

Eyewitness Testimony and Juror’s Decisions’ (1998) 22(2) Law and Human Behaviour 165. 

 
51 Ibid 197. 

 
52 Paula E Hill and Samuel M Hill ‘Videotaping Children’s Testimony: An Empirical View’ (1985) Michigan 

Law Review 809. 

 
53 Ibid 816. 

 
54 Ibid 809. 
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59. A survey with victim support volunteers in the UK indicates that while some children manage 

the emotional stress of testifying in front of the accused, these are in the extreme minority, 

volunteers who prepare children and support them in court identified the following responses 

in children to testifying in the presence of the accused: confusion, nervousness, shaking, 

crying, anger and sadness (Plotnikoff & Woolfson. 1996).55 This research indicates that in 

two cases the distress was so severe that two children attempted suicide, one of whom 

attempted this by overdosing at the court.   

 

60. In addition, staff of the Child Witness Project in London, Canada (Sas et al. 1993. p110) 

identify a range of courtroom stressors, including intimidation tactics by defence such as 

coming very close to the child during cross examination, using a loud sharp voice to frighten 

the child, causing the child to face and look at the accused, using complex vocabulary and 

sentences, and emphasising the importance of information that the child cannot supply.  

Respondents also identified stressors related to presiding officers such as not making eye 

contact with the child, not addressing the child directly, not allowing modifications of court 

procedure and not intervening to stop harassment of the child. Stressors related to Crown 

attorneys (prosecutors) include failure to apply for testimonial aids and failure to recognise 

the vulnerability of the child. 

 

61. Children who had testified in court recommend the following five improvements to the 

system56: 

                                                            
 
55 Plotnikoff J & Woolfson R. 1996. Evaluation of Witness Service Support for Child Witnesses. Victim 

Support UK. Chapter 7 at 

www.victimsupport.org.uk/vs_england_wales/about_us/publications/children_in_court/chapter_7  

 
56 Sas et al. 1993; p117 
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61.1. Not having to see the accused while testifying; 

61.2. Receiving court preparation; 

61.3. Closing the courtroom to the public; 

61.4. Using simpler language; and 

61.5. Having emotional support. 

 

The pace of cross-examination 

 

62. Defence attorneys and counsel control the pace of cross-examination and may conduct it at 

a pace which leaves the witness behind or confuses the witness. 

 

63. A study conducted by Westcott and Page57 found that in 20 minutes of cross-examination a 

6 year old boy faced 244 questions, which equals a rate of 12.2 questions per minute.  In 

this case defence counsel ‘effectively controlled the discourse to such an extent that the boy 

was prevented from offering his account of events at all’.58 

 

Promoting psychological recovery 

 

                                                            
 
57 Helen L Westcott and Marcus Page ‘Cross-Examination, Sexual Abuse and Child Witness Identity’ 

(2002) 11 Child Abuse Review 137. 

 
58 Ibid. 
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64. Research with children indicates that the criminal process may provide catharsis, the 

opportunity for support, a sense of closure and justice (Plotnikoff and Woolfson. 1996. Sas 

et al. 1993).59 Müller and Hollely note that this depends on the manner in which a child is 

treated during the trial process and a successful conviction.60   

 

65. In the case of a child who has to appear as a witness, promoting psychological recovery 

must surely include protective measures at the criminal proceedings, which are aimed at 

preventing any further trauma or secondary victimisation of the child. 

 

SECTION 170A(1) OF THE CPA 

 

66. Section 170A provides as follows: 

 

Evidence through intermediaries: 

(1) Whenever criminal proceedings are pending before any court and it appears to 

such court that it would expose any witness under the biological or mental age of 

                                                            
 
59 Plotnikoff J & Woolfson R.1996. Evaluation of Witness Service Support for Child Witnesses. Victim 

Support UK at 

http://www.victimsupport.org.uk/vs_england_wales/about_us/publications/children_in_court/chapter_7 

Sas L, Hurley P, Hatch A, Malla S & Dick T. 1993. Three Years after the Verdict – A Longitudinal Study of 

the Social and Psychological Adjustment of Child Witnesses Referred to the Child Witness Project. 

London Family Court Clinic, Canada. 

 
60  Muller K & Hollely K. 2001.  Introducing the Child Witness Port Elizabeth. 



32 
 

eighteen years to undue mental stress or suffering if he or she testifies at such 

proceedings, the court may, subject to subsection (4), appoint a competent 

person as an intermediary in order to enable such witness to give his evidence 

through that intermediary. 

(2) (a)  No examination, cross-examination or re-examination of any witness in 

respect of whom a court has appointed an intermediary under subsection (1), 

except examination by the court, shall take place in any manner other than 

through that intermediary. 

(b) The said intermediary may, unless the court directs otherwise, convey the 

general purport of any question to the relevant witness. 

(3) If a court appoints an intermediary under subsection (1), the court may direct that 

the relevant witness shall give his evidence at any place –  

(a) which is informally arranged to set that witness at ease; 

(b) which is so situated that any person whose presence may upset that 

witness, is outside the sight and hearing of that witness; and 

(c) which enables the court and any person whose presence is necessary at 

the relevant proceedings to see and hear, either directly or through the 

medium of any electronic or other devices, that intermediary as well as 

that witness during his testimony. 

(4) (a) The Minister may by notice in the Gazette determine the persons or the 

category or class of persons who are competent to be appointed as 

intermediaries. 

  (b) An intermediary who is not in the full-time employment of the State shall be 

paid such travelling and subsistence and other allowances in respect of the 
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services rendered by him or her as the Minister, with the concurrence of the 

Minister of Finance, may determine. 

(5) (a) No oath, affirmation or admonition which has been administered through an 

     intermediary in terms of section 165 shall be invalid and no evidence which has 

been  presented through an intermediary shall be inadmissible solely on 

account of the fact that such intermediary was not competent to be appointed as 

an intermediary in terms of a regulation referred to in subsection (4)(a), at the 

time when such oath, affirmation  or admonition was administered or such 

evidence was presented. 

  (b)  If in any proceedings it appears to a court that an oath, affirmation or 

admonition was administered or that evidence has been presented through an 

intermediary who 

  was appointed in good faith but, at the time of such appointment, was not 

qualified to 

  be appointed as an intermediary in terms of a regulation referred to in 

subsection 4(a),  

  the court must make a finding as to the validity of that oath, affirmation or 

admonition 

  or the admissibility of that evidence, with due regard to –  

(i) the reason why the intermediary concerned was not qualified to be appointed 

as an intermediary, and the likelihood that the reason concerned will affect 

the reliability of the evidence so presented adversely; 

(ii) the mental stress or suffering which the witness, in respect of whom that 

intermediary was appointed, will be exposed to if that evidence is to be 
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presented anew, whether by the witness in person or through another 

intermediary; and 

(iii) the likelihood that real and substantial justice will be impaired if that evidence 

is admitted. 

(6)  (a) Subsection (5) does not prevent the prosecution from presenting anew any 

      evidence which was presented through an intermediary referred to in that 

subsection. 

(b)  The provisions of subsection (5) shall also be applicable in respect of all cases  

      where an intermediary referred to in that subsection has been appointed, and 

in respect of which, at the time of the commencement of that subsection –  

(i) the trial court; or 

(ii) the court considering an appeal, or review, 

has not delivered judgment.   

(7)  The court shall provide reasons for refusing any application or request by the 

public prosecutor for the appointment of an intermediary in respect of child 

complainants below the age of 14 years, immediately upon refusal and such 

reasons shall be entered into the record of the proceedings.” 

 

67. Section 170A was enacted upon recommendation of the South African Law Reform 

Commission (“SALRC”). 
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68. After conducting an investigation into the giving of evidence by children, the SALRC found 

that the adversarial system and everything it involves, including aggressive cross-

examination, was problematic with regard to receiving the evidence of a child.61 

 

69. The SALRC noted that children experienced difficulties, such as uncertainty, confusion and 

fear when called upon to testify in open court.62 

 

70. The SALRC also noted that confrontation with the accused had a traumatic and inhibiting 

effect on the child.63 

 

71. In order to remove the fear that the child witness has for the courtroom and the intimidation 

that results from the court appearance, the SALRC recommended that the evidence of 

children be received in a special room designed to put the witness at ease.64 

 

72. Furthermore, to address the difficulties which children experienced as a result of aggressive 

and intimidating cross-examination the SALRC suggested a type of ‘translated’ cross-

examination, which is now provided for in section 170A.65 

 

                                                            
61 SA Law Reform Commission Final Report: The Protection of Child Witnesses: Project 71 (February 

1991) 21. 

 
62 Ibid 24. 

 
63 Ibid. 

 
64 Ibid 32.  The SALRC gives an example of a play-room. 

 
65 Ibid. 
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73. The SALRC emphasized that the ‘purpose of “translated” cross-examination is not to 

weaken intelligent and even sharp cross-examination, but rather to limit aggressiveness and 

intimidation toward the child witness’.66 

 

74. There are a number of stressors which children are exposed to during cross-examination 

which can be addressed through the appointment of an intermediary . 

 

75. The SALRC found during their investigation on child witnesses, that children were frequently 

being subjected to harsh and aggressive cross-examination.67 To illustrate this point, the 

SALRC referred to an article by Dr J J A Key68 who mentions a case of a 12 year old boy 

who had allegedly been subjected to sexual abuse by his father over an extended period of 

time.69 

 

76. Dr. Key stated the following about the trial and cross-examination of the boy: 

 

“Had I known then what I know now I would have doubted the wisdom of laying 

charges which would result in this young boy being subjected to the horrendous 
                                                            
 
66 Ibid 54.  See also Steph E van der Merwe ‘Cross-examination of the (Sexually Abused) Child Witness 

in a Constitutionalized Adversarial System: Is the South African Intermediary the Solution?’ (1995) 16(2) 

Obiter 194 at 202. 

 
67 SA Law Reform Commission Final Report: The Protection of Child Witnesses: Project 71 (February 

1991) 21. 

 
68 J J A Key ‘The Child Witness: The Battle for Justice’ 1988 De Rebus 54. 

 
69 Dr Key was the district surgeon who had been asked to examine the boy and to give evidence at the 

trial. 
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secondary abuse he received in court… He was subjected to one and a half days 

of persistent and detailed cross-examination about the appalling sexual abuse to 

which he had been subjected by his father for as far back as he could remember.  

Throughout the hearing the boy demonstrated signs of severe anxiety.  He held 

his hand against his face to blinker out the sight of his father.  When asked why 

he was so upset he said that his father had, on numerous occasions, produced a 

knife and threatened to kill him if he ever told anyone about what his father had 

done to him.  The case was then remanded for two months and then remanded 

again because of a change in defence counsel.  Finally in October 1986, fourteen 

months after the original charge was laid, this unfortunate child once again was 

required to stand in the witness box for hour upon hour of gruelling cross-

examination.  Within ten minutes on the first day he was in tears.  As before he 

held his hand against his face to avoid seeing his father.  He was bullied about 

details he could not remember.  He was accused of being a liar and making up 

the whole story.  At this stage he broke down completely and pleaded to know 

why the defence did not believe him.70 

 

77. Section 170A aims to address the predicament of child witnesses by ensuring that the child 

is removed from the courtroom (and most importantly from the presence of the accused).  

 

78. Furthermore, once appointed under section 170A, the intermediary can shield the child from 

the aggressive and intimidating tone of the cross-examiner and, by conveying the general 

purport of a question to the child, the intermediary can shield the child from contextually 

aggressive questioning.   

                                                            
70 J J A Key, ibid p 54. 
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79. On the other hand, the accused still has an opportunity to cross-examine the child witness 

on all aspects of his or her evidence.  The use of an intermediary simply removes 

aggression from the equation. 

 

Exploiting language choice 

 

80. The appointment of an intermediary also addresses the difficulty a child may have in 

following the formal court proceedings which are filled with terminology, conventions and 

vocabulary which sets it apart from the expected or everyday ways of communicating. 

 

81. In the few studies conducted on the questions posed by defence attorneys or counsel to 

child witnesses during cross-examination, it has been found that the language used is 

inappropriate for children.71 

 

82. Moreover, the court in K v The Regional Court Magistrate72 recognized the possibility of 

child witnesses not being able to fully comprehend or appreciate the content of a question 

formulated by an attorney or counsel. 

                                                            
71 See Rachel Zajac, Julien Gross and Harlene Hayne ‘Asked and Answered: Questioning Children in the 

Courtroom’ (2003) 10(1) Psychiatry, Psychology and Law 199.  The authors analyzed court transcripts in 

which children aged 5 to 13 years provided the key evidence in sexual abuse trials.  They found that 

defence lawyers conducting cross-examination asked children a higher proportion of complex, 

grammatically confusing, credibility-challenging and closed or leading questions than the prosecution did 

during direct examination.  They found that children frequently misunderstood the questions put to them 

during cross-examination.  See also E Davies and F Seymour ‘Questioning Child Complainants of Sexual 

Abuse: Analysis of Criminal Court Transcripts in New Zealand’ (1998) 5 Psychiatry, Psychology and Law 

47. 
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83. This language disparity is often truth-defeating73 and may furthermore impose a form of 

secondary victimization upon the child. 

 

84. Section 170A and the use of an intermediary is able to address this issue of a language 

disparity or possible language exploitation by defence attorneys or counsel, as section 170A 

permits an intermediary to convey the ‘general purport’ of a question to the child witness. 

 

85. In doing so, the intermediary conveys the content and meaning of the question in a 

language and form understandable to the child. 

 

86. The court in K v The Regional Court Magistrate74 held that: 

 

“It is in the interests of justice for questions to be posed to children in a way that is 

appropriate to their development.  This furthers the truth-seeking function of the trial 

court without depriving the accused of his right to cross-examine.”75 

                                                                                                                                                                                                
72 1996 (1) SACR 434 (E) at 445D. 

 
73 See Mark Brennan and Roslin E Brennan Strange Language – Child Victims under Cross-examination 

(3rd ed, 1989) 42.  See also a study conducted by Nancy W Perry et al ‘When Lawyers Question Children: 

Is Justice Served? In Ray Bull (ed) Children and the Law: The Essential Readings (2001) 304 at 307 

where the conclusion was reached that children provide a considerable number of incorrect answers to 

legalese forms of questions in comparison to simply phrased questions.  See also Andrew Palmer ‘Child 

Sexual Abuse Prosecutions and the Presentation of the Child’s Story’ (1997) 23(1) Monash LR 171 at 

193 where the author contends that the linguistic strategies employed in cross-examination are more 

likely to confuse or intimidate a child witness than to lead to the ‘discovery of truth’. 

 
74 K v The Regional Court Magistrate 1996 (1) SACR 434 (E). 
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87. The use of an intermediary has been likened to that of an interpreter,76 which is widely used 

in all trial courts in South Africa.  The intermediary interprets the questions into a language 

the child understands. 

 

88. Interpreters rarely, if ever, convey the exact words of counsel to the witness or the accused.  

When translating the question or statement they frequently convey the general purport of it 

to the witness.  Intermediaries perform a similar function for child witnesses and simply 

convey the general purport of a question in a language that the child is able to understand. 

 

The pace of cross-examination 

 

89. Although an intermediary cannot control the pace at which defence attorneys and counsel 

ask questions, they can control the pace at which they relay those questions to the child.   

 

90. The intermediary is able to convey questions at a pace which ensures that the child is able 

to listen, understand and think about their answers to the question, which gives the child an 

opportunity to fully put their version of events before the court.   

 

91. When questioning is conducted at a rapid pace, the child witness may be deprived of this 

opportunity, particularly because a child may take longer to respond fully and may not have 

                                                                                                                                                                                                
75 Ibid 445F. 

 
76 K v The Regional Court Magistrate 1996 (1) SACR 434 (E) at 444D.  See also S v Booi and Another 

2005 (1) SACR 599 (BG). 
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the wherewithal to ask the lawyer to give them a chance to give complete answers before 

the next question is asked. 

 

92. The intermediary is therefore able to ensure that the child is afforded the opportunity of 

giving meaningful and full answers to questions which in turn enhances the truth-seeking 

function of the court.  

 

Shortcomings in the existing formulation of section 170A(1) 

 

93. While section 170A does introduce a mechanism which may have the effect of protecting 

children by alleviating the need for them to testify in open court, there are a number of 

shortcomings inherent in the procedure envisaged and created by section 170A: 

 

93.1. Section 170A(1) introduces the requirement of “undue mental stress or suffering” 

but does not define what this means. As a result courts are free to interpret on a 

case by case basis whether a victim has been proved to suffer undue mental 

stress or suffering. The result is that Courts have construed the test of undue 

mental stress very narrowly: 

 

93.1.1. In S v F77 the court refused an application by the state for a rape victim to 

testify through intermediary despite evidence by the defence that the 

child was severely distressed as a result of the rape and expert evidence 

to the fact that the mere presence of the accused may aggravate the 

                                                            
77 1999 (1) SACR 571 (C) 
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complainant’s distress.  The court also held that the prosecution was 

required to demonstrate undue mental stress on a balance of 

probabilities; 

 

93.1.2. In S v Booi78the court held that ordinary stress associated with testifying 

was insufficient. The prosecution had to demonstrate ‘undue’ mental 

stress. The issue that arises is that section 28 requires the state to 

protect children from all forms of stress, not only undue stress. 

 

 

94. The inconsistent interpretations by judicial officers of the phrase “undue mental stress or 

suffering” can be seen in a study conducted by Muller and Tait79 in which they interviewed 

magistrates in Port Elizabeth, in order to determine what these presiding judicial officers 

understood undue mental stress or suffering to mean.  One magistrate believed it to mean 

excessive emotional stress and intimidation.  This raises the bar set in section 170A as 

excessive implies something more than undue and it would therefore be harder for a child 

witness appearing before this magistrate to make use of an intermediary than if the child 

were to appear before another magistrate.  This is further evidenced by the following 

response given by a different magistrate:  “undue mental stress or suffering means ‘stressful 

circumstances in which a minor has to testify amongst strangers in an intimidatory 

environment like a court of law and reveal intimate or violent conduct against her”.80  This 

                                                            
 
78 supra 

 
79 Karen Muller and Mark Tait ‘Little Witnesses: A Suggestion for Improving the Lot of Children in Court’ 

(1999) 62 THRHR 241 at 245-246. 
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definition envisages a lower onus to be discharged when invoking the provisions of section 

170A than the onus envisaged by the former magistrate.  This latter definition also lowers 

the bar set in section 170A as almost all child witnesses would fall within this definition of 

‘undue mental stress or suffering’. 

 

95. The lack of consistency amongst presiding officers as to the meaning of ‘undue mental 

stress or suffering’ has resulted in inconsistent application of the section by various courts 

across the country with consequent inconsistent protection being afforded to child 

witnesses.81 

 

96. A further shortcoming of section 170A recognised by Bertelsmann J is that is condones the 

fact that a child witness suffer mental stress or suffering as a result of testifying in Court. 

This apparent from the fact that the section may only be utilized where the child witness will 

suffer undue mental stress and suffering. 

 

97. Furthermore, the section cannot be utilised in a case where a child may fall short of 

demonstrating ‘undue mental stress or suffering’ but is incapable of understanding what is 

expected of him or her in Court.82 

 
                                                                                                                                                                                                
80 Ibid 246. 

 
81 The South African Law Reform Commission has recognized the injustices which occur as a result of the 

inconsistency with which courts exercise their discretion to appoint an intermediary.  See SA Law Reform 

Commission Final Report: Sexual Offences: Project 107 (December 2002) 147. 

 
82 See Flip Schutte unpubished paper titled: “Child Witness in the Criminal Justice System in South Africa: 

An Overview of Proposals for Reform” at p7  
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98. The most glaring shortcoming of section 170A emanates from the use of the word ‘may’ in 

section 170A(1) which renders the use of an intermediary discretionary. The consequences 

of this are: 

 

98.1. the section only comes into operation once a prosecutor makes an application 

under section 170A for the appointment of the intermediary.83 If the prosecutor 

fails to apply his or her mind to the appointment of an intermediary and proceeds 

to call a child victim as a witness, the section does not come into play. 

 

98.2. Even where an application is made by the prosecutor, appointment of an 

intermediary is not automatic. A court retains a discretion in relation to whether or 

not an intermediary should be appointed. The Court is obliged to employ the 

“undue mental stress or suffering” test which, as demonstrated above, may lead 

an inconsistent application of the law. 

 

98.3. The introduction of the test contained in section 170A(1) may also shift the 

enquiry from the need to protect child witnesses to the competency of the child 

witness to testify. This was seen in the case of S v Manzi84  where the state 

made application for a rape victim (who was fourteen at the time of the alleged 

rape) to testify through an intermediary. This application was opposed by the 

defence on the basis that: 

“…it would severely hamper his ability to deal with matters such as credibility, 

demeanour and '. . . the general cross-examination, a proper defence of this 
                                                            
83 See S v Dayimani 2006 (2) SACR 594 (E) 

 
84 2004 (2) SA 133 (N) 
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man'. A further objection was based on the fact that the defence had not had 

sight of an evaluation report by a child psychologist to the effect that the age and 

ability of the child was such that it was in her interests that she give evidence 

through an intermediary. It was also argued that the defence may wish to appoint 

its own psychiatrist or psychologist to evaluate the competence of the child to 

give evidence. A lengthy debate took place between counsel for the State and 

the defence and the Bench, during which a suggestion by the State that the 

complainant give evidence in camera in open court through an intermediary was 

also canvassed.”85 

 

98.4. In that matter, eventually, the state and the defence reached a compromise in 

terms of which the complainant was to testify in camera and that the accused and 

his wife be removed from Court and placed in the intermediary room. The child 

witness was however still forced to directly respond to the cross-examination by 

the defence counsel. The result was that she spent six hours over a period of two 

days in the witness box.86 

 

98.5. In addition the role of the intermediary is such that the intermediary is unable to 

intervene to protect the child. It has been held that an intermediary’s role is 

confined to conveying properly and accurately the witness's evidence to the 

                                                            
85 P142E 

 
86 At p137A 
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court.87 The intermediary is required also to convey the general import of what is 

said to and by the witness. An intermediary thus plays the role of an interpreter. 88 

 

99. It therefore appears that requiring a child to testify in the courtroom in the presence of the 

accused and subjecting the child witness to aggressive and intimidating cross-examination 

is not in the child’s best interests or necessarily in the interests of justice, and may in fact 

expose the child to psychological trauma. 

 

100. While section 170A has been introduced to remedy this, insofar as section 170A makes the 

use of an intermediary discretionary and has a requirement that the child to be exposed to 

undue mental stress or suffering before an intermediary may be appointed, it infringes upon 

a child’s right to have their best interests be of paramount importance as well as a child’s 

right to be protected from maltreatment, neglect, abuse or degradation. 

 

101. Due to the fact that section 170A infringes a child’s rights in terms of section 28 of the 

Constitution, section 170A is prima facie unconstitutional and can only be saved by the 

limitation clause in section 36 of the Constitution. 

 

102. In this regard the onus is on the Respondents to show that the limitation of the right’s of the 

child is justified in terms of section 36 of the Constitution. 

 

103. It was held in Ferreira v Levin N.O.89 that: 

                                                            
 
87 S v Motaung 2007 (1) SACR 476 (SE) at para 7 

 
88 S v Motaung 2007 (1) SACR 476 (SE) at para 7 
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“The task of determining whether the provisions of [an] Act are invalid because they 

are inconsistent with the guaranteed rights here under discussion involves two 

stages, first, an enquiry as to whether there has been an infringement of the… 

guaranteed right; if so, a further enquiry as to whether such infringement is justified 

under… the limitation clause.  The task of interpreting the… fundamental rights 

rests, of course, with the Courts, but it is for the applicants to prove the facts upon 

which they rely for the claim of infringement of the particular right in question.  

Concerning the second stage, [it] is for the legislature or the other party relying on 

the legislation to establish this justification [in terms of the limitation clause], and not 

for the party challenging it, to show that it was not justified.”90   

 

104. Furthermore, it was also held in Moise v Greater Germiston Transitional Local Council: 

Minister of Justice and Constitutional Development Intervening (Women’s Legal Centre as 

Amicus Curiae)91 that: 

 

“It is also no longer doubted that, once a limitation has been found to exist, the 

burden of justification under s 36(1) rests on the party asserting that the limitation is 

saved by the application of the provision of the section.  The weighing-up exercise is 

ultimately concerned with the proportional assessment of competing interests but, to 

                                                                                                                                                                                                
 
89 Ferreira v Levin N.O. 1996 (1) SA 984 (CC). 

 
90 Ibid para 44. 

 
91 Moise v Greater Germiston Transitional Local Council: Minister of Justice and Constitutional 

Development Intervening (Women’s Legal Centre as Amicus Curiae) 2001 (4) SA 491 (CC). 
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the extent that justification rests on factual and/or policy considerations, the party 

contending for justification must put such material before the Court.  It is for this 

reason that the government functionary responsible for legislation that is being 

challenged on constitutional grounds must be cited as a party.  If the government 

wishes to defend the particular enactment, it then has the opportunity – indeed an 

obligation – to do so.  The obligation includes not only the submission of legal 

argument but placing before the Court the requisite factual material and policy 

considerations.  Therefore, although the burden of justification under s 36 is no 

ordinary onus, failure by government to submit such data and argument may in 

appropriate cases tip the scales against it and result in the invalidation of the 

challenged enactment.”92 

 

105. In Prince v President, Cape Law Society, and Others93 this Court stated the following: 

“Similarly, a party seeking to justify a limitation of a constitutional right must place 

before the Court information relevant to the issue of justification. I would emphasise 

that all this information must be placed before the Court of first instance. The placing 

of the relevant information is necessary to warn the other party of the case it will 

have to meet, so as to allow it the opportunity to present factual material and legal 

argument to meet that case. It is not sufficient for a party to raise the constitutionality 

of a statute only in the heads of argument, without laying a proper foundation for 

such a challenge in the papers or the pleadings. The other party must be left in no 

                                                            
92 Ibid para 19. 

 
93 2001 (2) SA 388 (CC) 
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doubt as to the nature of the case it has to meet and the relief that is sought. Nor can 

parties hope to supplement and make their case on appeal.”94 

 

106. In the present matter no evidence was adduced in the Court a quo to defend the limitation. 

Furthermore, the Minister did not seek to obtain leave to adduce such evidence in this 

Court. 

 

LIMITATIONS ENQUIRY 

 

107. Section 36 of the Constitution provides that: 

 

(1) The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, equality and freedom, taking into 

account all relevant factors, including –  

(a) the nature of the right 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose. 

 

                                                            
 
94 Para 22 
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(2) Except as provided in subsection (1) or in any other provision of the 

Constitution, no law may limit any right entrenched in the Bill of Rights. 

 

108. Section 170A is a law of general application, however, it is submitted that the restriction of 

the application of that section is not reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom. 

 

The nature of the right 

 

109. Although section 28(2) does not trump other rights95, it is submitted that the right is 

central to our constitutional order since it serves to protect one of the most vulnerable 

sectors of our society. In any event, the Constitution, through the use of the term 

‘paramount’ in section 28(2) expressly declares the importance and weight of the right. 

 

110. The importance of the right in section 28(2) is furthermore evidenced through the 

international instruments which entrench the rights of children. 

 

The importance and purpose of the limitation 

 

111. While no evidence has been adduced to defend the limitation, our Courts have in the 

past held that the statutory requirements contained in section 170A(1) are designed to 

ensure that the intermediary procedure makes as little inroad into the rights of the 

accused as possible.  

                                                            
95 De Reuck v DPP, WLD 2004 (1) SA 406 (CC), para 55 
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112. In S v Stefaans 1999 (1) SACR 182 (C), it was held that the requirements as to when 

section 170A could be invoked would “reduce the risk of the accused not being afforded 

a fair trial”96. 

 

113. The importance of the right to a fair trial was emphasised by the Constitutional Court in S 

v Jaipal97 where it was held that “The basic requirement that a trial must be fair is 

central to any civilised criminal justice system. It is essential in a society which 

recognises the rights to human dignity and to the freedom and security of the person, 

and is based on values such as the advancement of human rights and freedoms, the 

rule of law, democracy and openness. The importance and universality of the right to a 

fair trial is evident from the fact that it is recognised in key international human rights 

instruments”98. 

 

114. The Constitution guarantees under section 35(3)(i) the right of an accused to adduce 

and challenge evidence. To a certain extent, this right constitutionalises an aspect of the 

adversarial system which has historically formed part of South African law of substance 

and procedure. 

 

115. The adversarial system has three leading features:99 

                                                            
96 At p188I 

 
97 2005 (1) SACR 215 (CC) 

 
98 Para 26 
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115.1. the parties are in principle responsible for the presentation of evidence in 

support of their respective cases; 

 

115.2. the adjudicator is required to play a passive role;  and 

 

115.3. emphasis is placed upon oral presentation of evidence and cross- examination 

of witnesses. 

 

116. The entrenchment of the adversarial system is reflected in the CPA which is largely 

accusatorial in nature. In essence, a criminal trial takes the form of a contest between 

two theoretically equal parties who do the questioning, in turn leading their own 

witnesses and cross examining the opposition’s witnesses.100  

 

117. Within this context, the right of an accused to confront his accuser and to cross-examine 

his accuser arises. 

 

118. According to our courts, the purpose of the requirements contained in section 170A(1) is 

to detract as little as possible from these rights. 

 

                                                                                                                                                                                                
99 Delisle : Evidence: Principles and Problems (1984) at p 2, see also Scwhikkard and Van der Merwe, 

Principles of Evidence, 2nd Ed, JUTA at p 9-10 

 
100 Joubert at p 14 
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119. While the requirements of section 170A(1) purports to protect the right of an accused to 

cross-examine and the right to confront his accuser, it needs to be emphasised that 

these rights of an accused are not absolute.  

 

120. Furthermore, South Africa appears not to adhere to a strict model of the adversarial 

system. There are sections contained in the CPA which demonstrates that the system 

currently enforced in South Africa is not purely adversarial. In this regard the CPA 

contains the following sections which are a departure from the adversarial legal model: 

 

120.1. The procedure of questioning that may take place in Section 112 (plea of guilty) 

and Section 115 (plea of not guilty); and 

 

120.2. Section 186 which provides that the court may mero motu call any witness 

whose evidence is essential for a just decision of the case.  

 

121. The CPA also expressly limits the right to cross-examine on certain subject matter. Under 

section 227 of the CPA provides that: “Evidence as to sexual intercourse by, or any 

sexual experience of, any female against or in connection with whom any offence of a 

sexual nature is alleged to have been committed, shall not be adduced, and such female 

shall not be questioned regarding such sexual intercourse or sexual experience, except 

with the leave of the court”. 
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122. Thus the CPA already envisages a greater role for a presiding officer than that of silent 

umpire as envisaged by the pure adversarial system and incorporates elements of an 

inquisitorial system. 

 

123. Furthermore, under the common law, the right to cross-examine is not absolute and is 

subject to limitation. An example of this is the curtailment of the right to cross-examine 

where the cross-examination is unreasonable and a deliberate attempt to exhaust or 

humiliate the witness.101 In addition, the limits to cross-examination have been stated to 

be reached where the “court is satisfied, either that the right to cross-examine is being 

misused or abused, or that the particular line of cross-examination could never be 

productive of anything which could assist the Court in its eventual decision on 

credibility”.102 

 

124. The Supreme Court of Appeal has further held in S v Ndhlovu 2002 (2) SACR 325 (SCA) 

that, under the Constitution, the right of the accused to challenge evidence: 

 

124.1. does not necessarily mean the right to cross-examine; and 

124.2. is in any event subject to limitation. 

 

125. In this regard Cameron JA held that: 

“I cannot accept, however, that 'use of hearsay evidence by the State violates the 

accused's right to challenge evidence by cross-examination', if it is meant that the 

                                                            
101 See R v Rall 1982(1) SA 828 (A) 

 
102 S v Cele 1965 (1) SA 82 (A) at 91H - 92A 
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inability to cross-examine the source of a statement in itself violates the right to 

'challenge' evidence. The Bill of Rights does not guarantee an entitlement to subject 

all evidence to cross-examination. What it contains is the right (subject to limitation in 

terms of s 36) to 'challenge evidence'. Where that evidence is hearsay, the right 

entails that the accused is entitled to resist its admission and to scrutinise its 

probative value, including its reliability. The provisions enshrine these entitlements. 

But where the interests of justice, constitutionally measured, require that hearsay 

evidence be admitted, no constitutional right is infringed. Put differently, where the 

interests of justice require that the hearsay statement be admitted, the right to 

'challenge evidence' does not encompass the right to cross-examine the original 

declarant.”103 

 

126. Therefore the right of the accused which the requirements contained in section 170A 

purportedly aim to protect: 

 

126.1. does not endow an accused with an unbridled right to cross-examine; 

 

126.2. is not absolute; and 

 

126.3. can and should yield to a more compelling constitutional interest. 

 

                                                            
103 P341C 
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127. In the balancing of competing rights, the rights of children can and should take 

precedence in the circumstances of this matter. In this regard, this Court has held that 

conceptually, there are instances where one fundamental right may trump another. It held 

in SABC Ltd v NDPP 2007 (1) SA 523 (CC) that: 

“…although it is correct that our Constitution does not postulate a hierarchy of rights in 

the abstract, there are circumstances in which one right will take precedence over 

others”104.  

 

128. In the present circumstances, the rights of children take precedence over the rights of the 

accused for the following reasons: 

 

128.1. the Constitution requires that a child-sensitive approach be adopted in every 

matter concerning the child; 

 

128.2. an accused will not be completely deprived of the right to cross-examine but 

may, through the intermediary pose questions to test the version of the child 

victim; and 

 

128.3. the accused may always raise argument as to the weight to be attached to the 

testimony of the child in light of the manner in which the child responded to 

questions posed.   

 

                                                            
104 Para 55 
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129. In contrast to the protection afforded the accused, which to a considerable extent 

remains intact if the requirements contained in section 170A fall away, the extent of the 

harm to children, if the requirements contained in section 170A remain, is such that: 

 

129.1. many children, like the victim in the current Phaswane matter, do not have the 

benefit of testifying through intermediaries;  

 

129.2. children suffer psychological stress and trauma as a result of having to confront 

the accused and having to testify in Court; and 

 

129.3. the quality and accuracy of the testimony of child witnesses is compromised 

resulting in unjust acquittals. 

 

130. The result is that section 170A is not child-centred and has the effect of leaving children 

unprotected and subject to secondary victimisation at the hands of the justice system. 

 

131. The requirements contained in section 170A(1) are thus not a justifiable limitation under 

section 36 of the Constitution. 

 

132. In light of the above, section 170A(1), as currently formulated unjustifiably falls foul of 

section 28 and is inconsistent with the Constitution to the extent that: 

 

132.1. it is discretionary; and 
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132.2. it entrenches the test of undue mental suffering. 

 

133. Bertelsmann J in the Court a quo correctly found that section 170A(1) unjustifiably 

infringed on the rights of children due to the fact that the section required the child to be 

exposed to undue mental stress or suffering before an intermediary could be appointed 

and that the section further gave presiding judicial officers a discretion to decide 

whether or not an intermediary should be appointed 

 

 

REMEDY IN RELATION TO SECTION 170A(1) 

 

134. One of the points on which the amici part ways with Bertelsmann J is on the question of 

appropriate remedy in relation to section 170A(1). 

 

135. In effect, Bertelsmann J ordered that section 170A(1) will automatically be of application 

in cases where the witness is under the biological age of eighteen years unless there 

are cogent reasons to appoint such an intermediary. 

 

136. Bertelsmann J also ordered that the Court may appoint an intermediary if the witness is 

under the mental age of eighteen years. 

 

137. The amici do not support the differentiation drawn by Bertelsmann J between witnesses 

with a biological age of less than 18 years and those with a mental age of less than 18 



59 
 

years. It is submitted that witnesses with a mental age of less than eighteen years are 

subject to the same vulnerabilities described in these submissions as do witness with a 

biological age of less than 18 years. 

 

138. Furthermore, the provision that an intermediary would not be appointed where there are 

cogent reasons for not doing so is not sufficiently clear in identifying the circumstances 

in which a Court may depart from the default position. 

 

139. In identifying what those circumstances are, the starting point is an appreciation that 

children have a right to give evidence with the assistance of an intermediary.  This 

means that an intermediary should always be appointed unless the child waives that 

right and that waiver meets the usual legal requirements for a valid waiver.  

 

140. Furthermore, where there are resource constraints in a particular Court, recourse must 

be had to section 111 of the CPA which empowers the National Director of Public 

Prosecutions to move a trial to a jurisdiction other than the one where the criminal act 

was committed.  

 

141. It is only where a transfer is not practicable that the Court should entertain an application 

to proceed without an intermediary. In these circumstances we propose that a Court 

only continue without an intermediary in exceptional circumstances. 

 

SECTION 170A(7) OF THE CPA 
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142. Section 170A(7) of the CPA provides that: “(7) The court shall provide reasons for 

refusing any application or request by the public prosecutor for the appointment of an 

intermediary in respect of child complainants below the age of 14 years, immediately 

upon refusal and such reasons shall be entered into the record of the proceedings.” 

 

143. Bertelsmann J held that section 170(7) was unconstitutional on the basis that it creates 

an arbitrary distinction between child victims below the biological age of 14 years and 

those above that age. On this basis Bertelsmann J found that the section is inherently 

discriminatory.105  The learned judge held further that the subsection is objectionable 

because it does not cater for children who may not be complainants but are witnesses in 

a criminal trial. 106 

 

 

144. Bertelsmann J correctly found that the cut-off age of 14 years incorporated into section 

170A(7) was arbitrary. The Minister responsible for the CPA led no evidence to 

demonstrate the rationality of the determination of that age. Furthermore, as 

Bertelsmann noted “children develop mentally and physically at different rates of 

progress and… their cognitive abilities differ widely from individual to individual” 107.  For 

this reason, a 14 year old victim may be much better equipped emotionally and mentally 

to deal with the horror of a sexual assault than some 17 year old victim in a comparable 

position. 

                                                            
105 Judgment Vol 18 p1754 para 23 

 
106 Judgment Vol 18 p1753 para 19 

 
107 Judgment Vol 18 p1754 para 23 



61 
 

 

145. The possibility also exists that children above the age of 14 years may be more 

traumatized by the court experience than children below that age since they have a 

greater appreciation for the nature of the offence and may in fact be more intimidated by 

the courtroom environment. 

 

146. Research conducted by Bala et al108 has established that in sexual offence cases 

adolescents may be just as upset as young children when testifying because they have 

a better understanding of sexual matters and are more prone to feel shame and 

embarrassment.  The authors contend that adolescents may be extremely self-

conscious and may shy away from being the centre of attention and may be very 

worried about how others will view them. 

 

147. In these circumstances section 170A(7) is discriminatory. Such discrimination, being 

based on age which is a ground listed in section 9(3) of the Constitution is 

presumptively unfair.109 The Minister has not discharged the onus of rebutting the 

presumption of unfairness. 

 

148. In addition, Bertelsmann J correctly critiqued the distinction drawn by the subsection 

between child victims and child witnesses.  The learned judge held that:  

 

                                                            
108 Nicholas Bala, Janet Lee and Erin McNamara ‘Children as Witnesses: Understanding Their 

Capacities, Needs, and Experiences’ (2001) 10(1) Journal of Social Distress and the Homeless 41 at 65. 

 
109 Harksen v Lane NO and Others 1998 (1) SA 300 (CC) 
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There is no reasonable or rational ground upon which it could be argued that a 

witness will not be traumatized by becoming involved in the proceedings if the 

protection of section 170A and other provisions to shield the child from hurt, 

stress, embarrassment and emotional pain do not apply to him or her as well. 110 

 

149. This view is reflected in the SALRC discussion paper in 2001111 in which the SALRC 

discussed a matter before the High Court in Kwa-Zulu Natal.  The accused had 

allegedly murdered the mother of the only eye witness (a young girl of seven years of 

age).  The accused was known to the witness and the State brought an application for 

the child to give her evidence through an intermediary.  The court refused the 

application on the basis that whatever the child had to say could be said in court.  The 

child was however so frightened that she was unable to give any evidence and the 

accused was consequently acquitted.  The SALRC noted that a social worker who dealt 

with the child after the trial was of the opinion that the child was now even further 

traumatized by her inability to tell the court what had happened. 

 

150. It is therefore clear that child witnesses may be as traumatized as child victims and the 

best interests of the child requires that child witnesses, in addition to child victims, be 

allowed to make use of mechanisms such as the intermediary which shield the child 

from further harm within the criminal justice system. 

 

                                                            
110 Judgment Vol 18 p1753 para 19 

 
111 SA Law Reform Commission Discussion Paper No 102: Sexual Offences: Process and Procedure: 

Project 107 (December 2001) 418-419. 



63 
 

151. Furthermore, the purpose behind section 170A of the CPA is to protect child witnesses, 

not only complainants; therefore a provision which only protects child complainants is 

irrational and unfairly discriminatory. 

 

SECTION 153(3) OF THE CPA 

 

152. The highest level of protection that a Court can afford a child witness is provided for in 

section 170A. 

 

153. However, where section 170A is not of application, section 153(3) provides a second tier 

of protection. This section provides as follows: 

 

“In criminal proceedings relating to a charge that the accused committed or 

attempted to commit- 

(a) any sexual offence as contemplated in section 1 of the Criminal Law 

(Sexual Offences and Related Matters) Amendment Act, 2007, towards or 

in connection with any other person;  

(b) any act for the purpose of furthering the commission of a sexual offence 

as contemplated in section 1 of the Criminal Law (Sexual Offences and 

Related Matters) Amendment Act, 2007, towards or in connection with 

any other person; or 

(c) extortion or any statutory offence of demanding from any other person 

some advantage which was not due and, by inspiring fear in the mind of 

such other person, compelling him to render such advantage,  
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the court before which such proceedings are pending may, at the request of such 

other person or, if he is a minor, at the request of his parent or guardian, direct that 

any person whose presence is not necessary at the proceedings or any person or 

class of persons mentioned in the request, shall not be present at the proceedings: 

Provided that judgment shall be delivered and sentence shall be passed in open 

court if the court is of the opinion that the identity of the other person concerned 

would not be revealed thereby.” 

 

154. Bertelsmann J in the court a quo declared section 153(3) of the CPA to be inconsistent 

with the Constitution because it differentiated between child witnesses and child 

accused (who were afforded greater protection under section 153(4).  The learned judge 

found that the appropriate remedy would be to read in the word ‘must’ after the words 

‘…if he is a minor’ while the words ‘at the request of his parent or guardian’ should be 

severed. 

 

155. The effect of such an order would be to remove the discretion granted to the Court and 

to ensure that in proceedings identified in section 153(3), a Court must direct that any 

person whose presence is not necessary at the proceedings or any person or class of 

persons mentioned in the request, shall not be present at the proceedings. 

 

156. The question that arises is what the effect of this order is on section 35(3)(c) of the 

Constitution which provides that an accused has the right to a public trial as well as 

section 152 of the CPA which provides that criminal proceedings shall take place in 

open court, except where otherwise expressly provided by that Act or any other law. 
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157. In S v Staggie and Another112the Court held that the right to a public trial is a 

fundamental part of any legal system. The Court held further that it is desirable that 

criminal proceedings be conducted in open court so that justice is not only done, but can 

also be seen to be done.113 

 

158. Similarly in Shinga v The State and Another (Society of Advocates (Pietermaritzburg Bar) 

Intervening as Amicus Curiae); S v O’Connell and Others114 this Court held that: 

 

“The survivors of crime, those accused of it and the broader community have a right 

to see that justice is done in criminal matters.  Seeing justice done in court enhances 

public confidence in the criminal justice process and assists victims, the accused 

and the broader community to accept the legitimacy of that process.  Open 

courtrooms foster judicial excellence, thus rendering courts accountable and 

legitimate.  Were criminal appeals to be dealt with behind closed doors, faith in the 

criminal justice system may be lost.  No democratic society can risk losing that faith.  

It is for this reason that the principle of open justice is an important principle in 

democracy.”115 

 

                                                            
112 S v Staggie and Another 2003 (1) SACR 232 (C) at 243F. 

 
113 See the judgment of the above Honourable Court in S v Dzukuda and Others; S v Tshilo 2000 (4) SA 

1078 (CC) at 1091. 

 
114 Shinga v The State and Another (Society of Advocates (Pietermaritzburg Bar) Intervening as Amicus 

Curiae); S v O’Connell and Others 2007 (2) SACR 28 (CC). 

 
115 Ibid 45. 
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159. However, in Nel v Le Roux116 this Court held that there are well recognized exceptions to 

the general rule that criminal proceedings be conducted in open court. It is submitted 

that one of the exceptions would be where the aim is to protect child witnesses from 

trauma and psychological stress.  

 

160. Furthermore, the rights of an accused are not absolute and the fairness and openness of 

a trial must be assessed in light of the proceedings as a whole. In this regard the court 

in S v Tshidiso117 held that: 

 

“The acid test to determine whether an accused’s right to a fair trial was violated is, 

therefore, to evaluate from a holistic point of view, i.e. having regard to the conduct 

and proceedings of the case as a whole, the causal impact on the evidence obtained 

and the verdict by the alleged irregularity.  There must be present a degree of 

substantive prejudice or a failure of justice.”118 

 

161. While an in camera hearing would protect the identity of the child complainant and add 

some measure of protection from the stresses associated with testifying in open court, 

the prejudice suffered by an accused is almost minimal. 

 

                                                            
116 Nel v Le Roux N.O. and Others 1996 (4) BCLR 592 (CC) at 602D. 

 
117 S v Tshidiso 2002 (1) SACR 207 (W). 

 
118 Ibid 211. 
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SECTION 153(5) OF THE CPA 

 

162. Section 153(5) in it’s present form provides that: 

 

“Where a witness at criminal proceedings before any court is under the age of 

eighteen years, the court may direct that no person, other than such witness and his 

parent or guardian or a person in loco parentis, shall be present at such 

proceedings, unless such person’s presence is necessary in connection with such 

proceedings or is authorized by the court.” 

 

163. Bertelsmann J in the court a quo found that section 153(5) was unconstitutional and held 

that the appropriate remedy would be to replace the word ‘may’ with ‘must’. 

 

164. In arriving at this finding Bertelsmann relied on same reasoning employed in relation to 

his finding on section 153(3). It is submitted that Bertelsmann J correctly found that the 

protection against having to appear in open court with all the possible attendant stress 

and potentially negative or embarrassing publicity should apply in equal measure to a 

child accused on the one hand and child witnesses or child victims on the other hand. 

 

165. This would furthermore be in line with the right to equality in section 9 of the Constitution 

as it would afford all children the equal protection and benefit of the law. 

 

Presence of a support person 
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166. One of the ways in which to mitigate the harmful effects of courtroom testimony on child 

witnesses is to allow a support person whom the child knows and trusts to be present 

when the child is testifying.  Such a person plays no active part in the proceedings and 

merely sits in to give the child support and comfort. 

 

167. Section 153(3A) provides that where the proceedings are of a sexual nature the 

evidence of the complainant shall be heard in camera and all persons whose presence 

is not necessary at the proceedings shall be excluded from it, unless the complainant or 

where the complainant is a minor, his parent or guardian requests otherwise. 

 

168. Moreover, section 153(5) permits the court to authorize the presence of certain persons 

during the testimony of a child witness after an order for the proceedings to be held in 

camera has been made.   

 

169. Both subsections therefore envisage and make provision for the appointment of a 

support person whilst the child gives evidence. 

 

170. Bertelsmann J held in the court a quo that if a child were to require the informal 

assistance of a family member or friend, the existing provisions of the CPA were wide 

enough to accommodate that possibility in terms of the section 153, and the learned 

judge therefore did not make any formal finding on the position of support persons.119 

 

171. However, the SALRC during their investigation on sexual offences found that 

prosecutors rarely inform complainants or the parents of minors of this option, resulting 

                                                            
119 Page 50 para 4 of the judgment. 
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in family members or counsellors of the complainant being excluded from the court as 

well.120 

 

172. The SALRC was further of the view that presiding judicial officers are reluctant to allow 

the requests of complainants to have other support persons present, because of an 

incorrect assumption that section 153(3) implies a ‘blanket’ exclusion of people other 

than the necessary role players in the court.121 

 

173. It is significant that the presence of a support person does not affect the testimony of the 

child or the ability of the accused to question the child on all aspects of his or her 

evidence. 

 

174. Furthermore, the presence of a support person assists in making the child more 

comfortable and in alleviating some of the trauma associated with testifying.  It may 

therefore also improve the quality of the child’s evidence.122 

 

175. It is submitted that it is in the best interests of child witnesses for them to have a support 

person of choice with them while giving evidence and to this end it is respectfully 

submitted that this Honourable Court should emphasize that subsections (3) and (5) of 

                                                            
 
120 SA Law Reform Commission Discussion Paper No 102: Sexual Offences: Process and Procedure: 

Project 107 (December 2001) at 366. 
121 Ibid 366. 

 
122 See Mary-Ann Burkhart ‘Preparing Children for Court’ (1998) 11(8) Update (National Center for 

Prosecution of Child Abuse). 
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section 153 permits the presence of a support person even after the proceedings have 

been ordered to be held in camera. 

 

SECTION 158(5) OF THE CPA 

 

176. Section 158(1) of the CPA provides that all criminal proceedings must take place in the 

presence of the accused, except where otherwise expressly provided by any other law. 

 

177. Section 158(2) then stipulates an exception to subsection (1) and provides that a court 

may order that a witness or an accused give evidence by means of CCTV or similar 

electronic media. 

 

178. The qualifying criteria for the use of CCTV is set out in subsection (3) which provides as 

follows: 

 

(3) A court may make an order contemplated in subsection (2) only if facilities 

therefore are readily available or obtainable and if it appears to the court that to 

do so would –  

(a) prevent unreasonable delay; 

(b) save costs; 

(c) be convenient; 

(d) be in the interest of the security of the State or of public safety or in the interests 

of justice or the public; or 
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(e) prevent the likelihood that prejudice or harm might result to any person if he or 

she testifies or is present at such proceedings. 

 

179. Additionally, subsection (4) provides that a court may, in order to ensure a fair and just 

trial, make the giving of evidence in terms of subsection (2) subject to such conditions as 

it may deem necessary, provided that the prosecutor and the accused have the right, by 

means of that procedure, to question a witness and to observe the reaction of that 

witness. 

 

180. Subsection (5) which was recently enacted in December 2007 provides that if a court 

refuses an application brought by the prosecution for a child complainant of a sexual 

offence below the age of 14 years to give evidence via CCTV, the court must, 

immediately upon refusing the application, provide reasons for such refusal which must 

be entered into the record. 

 

181. Bertelsmann J found that subsection (5) was unconstitutional on the basis that it unfairly 

discriminated between children who were below the age of 14 years and children who 

were above the age of 14 years, and that it furthermore drew an arbitrary distinction 

between child victims and child witnesses. 

 

182. It is submitted that for the same reasons advanced in relation to section 158(5) is 

similarly unconstitutional. 

 

The criteria set out in section 158(3) 
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183. Section 158(3) provides that a court may make an order permitting a witness to give 

evidence via CCTV where to do so would, inter alia, be convenient, be in the interests of 

justice, or prevent the likelihood that prejudice or harm might result to any person if he 

or she testifies at such proceedings. 

 

Convenient 

 

184. Convenience in terms of section 158(3)(c) has not been defined and it is therefore 

presumed that it means convenience to any of the parties, including the child witness. 

 

185. The Oxford English Dictionary defines convenient as personally suitable, well-adapted to 

one’s purpose or situation; favourable, comfortable; trouble-free.  

 

186. It is therefore submitted that it will always be convenient for a child witness to give 

evidence via CCTV, as to do so would be more comfortable and trouble-free for the 

child, in addition to making the traditional courtroom more suitable to child witnesses. 

 

In the interests of justice 

 

187. In S v Staggie and Another123 it was held that in terms of section 158(3)(d) it would be in 

the interests of justice for a complainant of a sexual offence to testify via CCTV if he or 

                                                            
123 S v Staggie and Another 2003 (1) SACR 232 (C) at 251B-C. 
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she fears the accused and believes that facing the accused would be intimidating, 

thereby adversely affecting the quality of the complainant’s evidence. 

 

188. Moreover, in S v Baleka and Others124 it was held, in terms of section 153, that if an 

order in terms of that section will have the effect of alleviating the witness’s fears and 

thereby removing his or her inhibitions against free and truthful testimony, the 

administration of justice will have gained thereby. 

 

189. It is submitted that the same reasoning can be applied to an order in terms of section 

158.  In terms of this interpretation, any child witness who is intimidated and fears 

confrontation with the accused, should be able to make use of CCTV as doing so may 

enhance the quality of the child’s evidence which would be in the interests of justice. 

 

Prevent the likelihood that prejudice or harm might result to any person if he or she 

testifies at the proceedings 

 

190. In relation to section 158(3)(e) it has been held that: 

 

“Paragraph (e) of subsection (3) explicitly provides for the application of the 

subsection in circumstances where “prejudice or harm” might result to a witness if he 

or she gives evidence in open court.  In practice this would usually mean 

complainants or witnesses in crimes of violence or abuse.  The section compliments 

section 170A of the Act.  Victims of, or eye-witnesses to, crimes of violence or abuse 

do not always fall within the purview of section 170A, either because they are older 

                                                            
124 S v Baleka and Others (2) 1986 (4) SA 200 (T) at 203 B-D. 
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than eighteen years, or, if they are younger than eighteen years, they do not need an 

intermediary.  Section 158 provides greater protection for complainants or witnesses, 

especially women and children, in such sensitive and difficult cases.”125 

 

191. Section 158(3)(e) would ordinarily find application where there is the possibility of 

physical, mental or emotional harm to the witness.  Any harm referred to in section 

158(3)(e) must be harm directly associated with testifying at the trial. 

 

192. It is submitted that given the plethora of research which indicates that testifying in the 

courtroom environment in the presence of the accused has a negative impact on the 

child witness the criteria set out in section 158(3)(e) would always be met where the 

witness is a child. 

 

193. It is therefore submitted that child witnesses would find no difficulty in meeting the 

criteria set in section 158(3) for the use of CCTV, however, given that prosecutors may 

not apply for the use of CCTV when the witness is a child, and given that children or 

their parents or guardians are frequently unaware of the protective measures of section 

158, it is submitted that it is necessary for the section to be amended to give effect to 

Bertelsmann’s judgment which states that child witnesses have a right to make use of 

CCTV. 

 

SECTION 164(1)  

 

                                                            
125 S v Domingo 2005 (1) SACR 193 (C) at 198C-E. 
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194. Section 164(1) of the CPA provides that: “Any person, who is found not to understand 

the nature and import of the oath or the affirmation, may be admitted to give evidence in 

criminal proceedings without taking the oath or making the affirmation: Provided that 

such person shall, in lieu of the oath or affirmation, be admonished by the presiding 

judge or judicial officer to speak the truth”. 

 

195. Bertelsmann J held that the proviso to section 164(1) is unconstitutional because it 

prevents a child that is unable to distinguish the concepts of truth and falsehood from 

testifying. 

 

196. Bertelsmann J correctly held that the proviso unjustifiably excluded witnesses who may 

not understand the abstract concepts of truth and falsehood but who would be able to 

convey the factual experience relevant to the criminal trial. 

 

197. No evidence was put up by the Minister to justify the Proviso or to explain its rationality. 

 

FOREIGN JURISPRUDENCE 

 

ENGLAND AND WALES 

 

198. In England and Wales section 16 of the Youth Justice and Criminal Evidence Act 1999 

(UK) states that if a witness is under the age of 17 years at the time of the hearing of the 

matter, or if the witness suffers from a mental disorder within the meaning of the Mental 

Health Act 1983, or otherwise has a significant impairment of intelligence and social 
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functioning, then the witness is eligible to make use of certain special measures 

provided for in sections 23 to 29 of the Act.   

 

199. These special measures include: screening the witness from the accused; allowing the 

witness to give evidence via a live link; excluding persons whose presence is not 

necessary from the courtroom whilst the witness gives evidence; the removal of wigs 

and gowns by counsel and presiding officers; video-recording the evidence in chief of 

the witness; video-recording the cross-examination and re-examination of the witness; 

permitting the witness to give evidence through an intermediary.   

 

200. In terms of section 19 of the Act once a court determines that a witness is eligible to 

make use of these special measures it must determine which of these special measures 

(or combination of them) would, in its opinion, be likely to maximize the quality of the 

child’s evidence and then give a direction that such measure or measures are to be 

applied to the evidence of the witness. 

 

201. However, section 21 of the Act contains special provisions relating to child witnesses 

and states in subsection (3) that the primary rule in the case of child witnesses is that 

the court must give a special measures direction which permits any video-recording of 

the child’s evidence to be admitted as evidence in chief at the trial and further that any 

evidence given by the child witness in the proceedings which is not given by means of a 

video-recording (whether in chief or otherwise) is to be given by means of a live video 

link. 

 

202. The Act goes further and defines a child witness ‘in need of special protection’ and 

makes the application of certain special measures mandatory for these witnesses as 
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well.  Section 21(1)(b) states that a child is ‘in need of special protection’ if the offence 

(or any of the offences) to which the proceedings relate are offences of a sexual nature 

or offences such as kidnapping and assaults.  Where the court determines that a 

witness is a child witness ‘in need of special protection’ it must order that the child’s 

evidence in chief as well as any cross-examination and re-examination be pre-recorded 

thereby eliminating the need for the witness to be present to give evidence at the trial.126    

 

CANADA 

 

203. Section 486.1 (1) of the Criminal Code of Canada127 makes provision for the 

appointment of a support person for a witness who is under the age of 18 years or for a 

witness who has a mental or physical disability.  The support person is usually someone 

of the witness’ choice and is permitted to be present and to be close to the witness while 

the witness testifies. 

 

204. Section 486.2 (1) furthermore states that the presiding judicial officer shall, upon 

application by the prosecution, order that a witness who is under the age of 18 years at 

the time of the hearing or who is able to communicate evidence but may have difficulty 

doing so by reason of a mental or physical disability, give evidence outside of the 

courtroom or behind a screen or other device that would allow the witness not to see the 

accused, unless the presiding officer is of the opinion that the order would interfere with 

the proper administration of justice. 

 

                                                            
126 Section 21(6) read with section 21(3) of the Youth Justice and Criminal Evidence Act 1999 (UK). 
127 The Criminal Code of Canada (R.S., 1985, c. C-46). 
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205. Moreover, in any criminal proceedings where the witness was under the age of 18 years 

at the time the offence was alleged to have been committed or if the witness suffers 

from a mental impairment, a video recording made within a reasonable time after the 

alleged offence, in which the victim or witness describes the acts complained of, is 

admissible in evidence if the victim or witness, while testifying, adopts the contents of 

the video recording, unless the presiding judicial officer is of the opinion that admission 

of the video recording in evidence would interfere with the proper administration of 

justice.128 

 

AUSTRALIA 

 

206. In the Australian Capital Territory section 5 of the Evidence (Miscellaneous Provisions) 

Act129 defines a ‘prescribed witness’ as a child, and section 8 provides that a prescribed 

witness must give evidence from a place other than the courtroom by means of an 

audio-visual link, provided the people in the courtroom are able to see and hear the 

witness.    

 

207. In the Northern Territory as well as South Australia a ‘vulnerable witness’ is defined as, 

inter alia, a witness who is a child or a witness who is the alleged victim of a sexual 

offence or a witness who suffers from an intellectual disability.130  In the Northern 

Territory, a vulnerable witness is entitled to give evidence via CCTV and to have a 

support person of choice with them, provided that support person is not also a witness 
                                                            
 
128 Ibid sections 715.1(1) and 715.2(1). 
129 Evidence (Miscellaneous Provisions) Act 1991 (ACT). 

 
130 Section 21A(1) of the Evidence Act (NT); section 13 of the Evidence Act 1929 (SA). 



79 
 

in the trial.131  Furthermore, in cases where the accused is charged with a sexual 

offence or a serious violence offence the court must, upon application by the 

prosecution, admit a recorded statement as the evidence in chief of the witness or hold 

a special hearing to record such a statement which will be admitted at the trial, unless 

there are good reasons for not doing so.132  In South Australia a vulnerable witness is 

entitled to give their evidence via CCTV and to have a relative or friend present to offer 

them emotional support while they testify.133 

 

208. Similarly, in New South Wales a ‘vulnerable person’ is defined as a child or an 

intellectually impaired person.134  Such a vulnerable person is entitled to give evidence 

in chief in the form of a video recording135 and is further entitled to give the rest of their 

evidence via CCTV.136 

 

209. In Western Australia a child witness is entitled to have a support person of choice with 

them while they give evidence137 and the court may further admit a visually recorded 

                                                            
 
131 Section 21A(2) of the Evidence Act (NT). 

 
132 Section 21B of the Evidence Act (NT). 

 
133 Section 13 of the Evidence Act 1929 (SA). 

 
134 Section 306M of the Criminal Procedure Act 1986 (NSW). 

 
135 Section 306U of the Criminal Procedure Act 1986 (NSW). 

 
136 Section 306ZB of the Criminal Procedure Act 1986 (NSW). 

 
137 Section 106E of the Evidence Act 1906 (WA). 
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interview with the child as the child’s evidence in chief.138  The legislature has gone 

even further and defined an ‘affected child’ as a child upon or in respect of whom any 

offence of a violent or sexual nature is alleged to have been committed, attempted or 

proposed.139  Queensland also makes use of the term ‘affected child’ and defines this 

term as a child who is a witness in the proceedings but who is not the defendant.140  In 

both these jurisdictions an affected child’s evidence (including cross-examination and 

re-examination) is to be pre-recorded at a special hearing in advance of the trial and 

such video-recording is to be presented to the court in place of the child being called to 

give viva voce evidence.141   

 

210. In Victoria a child complainant is defined as a complainant, in relation to a charge for a 

sexual offence, who is a child.142  In terms of section 41G of the Evidence Act 1958 the 

whole of the evidence of a child complainant (including cross-examination and re-

examination) is also to be pre-recorded at a special hearing in advance of the trial.   

 

UNITED STATES OF AMERICA 

 

211. The sixth amendment to the United States Constitution provides that: 

                                                            
 
138 Section 106HB of the Evidence Act 1906 (WA). 

 
139 Section 106A of the Evidence Act 1906 (WA). 

 
140 Section 21AC of the Evidence Act 1977 (Qld). 

 
141 Section 106 K of the Evidence Act 1906 (WA); section 21AB of the Evidence Act 1977 (Qld). 

 
142 Section 41A of the Evidence Act 1958 (VIC). 
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“In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State… to be confronted with the witnesses 

against him; to have compulsory process for obtaining witnesses in his favour, 

and to have the Assistance of Counsel for his defence.” 

 

212. Despite this confrontation clause, many US states have adopted statutes which allow 

child witnesses to testify in the absence of the accused.  In Maryland v Craig143 the US 

Supreme Court set out the results of a multi-state survey.  It found that thirty-seven US 

states permit the use of videotaped testimony of sexually abused children; twenty-four 

states have authorized the use of one-way CCTV testimony in child abuse cases; and 

eight states authorize the use of a two-way system in which the child witness is 

permitted to see the courtroom and the defendant on a video monitor.   

 

213. The rationale for this trend in state criminal procedure was summarized in Coy v Iowa144 

where it was stated that: 

 

“Many States have determined that a child victim may suffer trauma from 

exposure to the harsh atmosphere of the typical courtroom and have undertaken 

to shield the child through a variety of ameliorative measures.”145 

 

                                                            
 
143 Maryland v Craig, 497 U.S. 836 (1990). 

 
144 Coy v Iowa, 487 U.S. 1012 (1988). 

 
145 Ibid 1023. 
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214. Thus a survey of laws from foreign jurisdictions appears to demonstrate a global effort to 

protect child witnesses from the harmful effects of testifying in the adversarial 

environment of the courtroom. 

 

THE APPROPRIATE REMEDY 

 

215. Section 172(1) of the Constitution provides that: 

 

“When deciding a constitutional matter within its power, a court –  

(a) must declare that any law or conduct that is inconsistent with the Constitution is 

invalid to the extent of its inconsistency; and 

(b) may make any order that is just and equitable, including –  

(i) an order limiting the retrospective effect of the declaration of invalidity; and 

(ii) an order suspending the declaration of invalidity for any period and on any 

conditions, to allow the competent authority to correct the defect.” 

 

216. Bertelsmann J in the court a quo declared, inter alia, sections 170A(1) and (7), 153(3) 

and (5), and 158(5) of the CPA to be unconstitutional for the reasons set out above.  The 

learned judge then proceeded to sever various words from the impugned provisions and 

read-in further words to bring the sections in line with the Constitution. 

 

217. Severance and reading-in are well-recognized remedies within the ambit of section 

172(1) of the Constitution. 
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218. This Honourable Court held in Van Rooyen and Others v The State and Others (General 

Council of the Bar of South Africa Intervening)146 that: 

 

“Legislation must be construed consistently with the Constitution and thus, where 

possible, interpreted so as to exclude a construction that would be inconsistent with 

judicial independence.  If held to be unconstitutional, the appropriate remedy ought, 

if possible, to be in the form of a notional or actual severance, or reading in, so as 

to bring the law within acceptable constitutional standards.  Only if this is not 

possible, must a declaration of complete invalidity of the section or subsection be 

made.” 

 

 

219. In this matter severance alone was not possible as what would have remained would not 

have given effect to the purpose of the legislation.  It is therefore submitted that the 

reading-in was necessary and legitimate. 

 

220. The primary responsibility of this Court in the present matter is to cure the existing and 

historical unconstitutionality of the impugned provisions and to immediately extend the 

necessary protection to child witnesses. The fulfillment of this responsibility requires the 

reading-in ordered by the Bertelsmann J in the court a quo. 

 

221. A further reason for permitting the reading-in opted for by Bertelsmann J is that there 

ought not to be difficulty in implementing the order in light of the fact that the State has 

                                                            
146 Van Rooyen and Others v The State and Others (General Council of the Bar of South Africa 

Intervening) 2002 (5) SA 246 (CC) at para 88. 
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not raised the defence that, due to a lack of resources, it will be unable to implement 

such an order. 

 

222. This is a significant consideration which enables this Court to immediately come to the 

assistance of thousands of children who are due to testify in criminal proceedings. 

 

 

223. In the premises it is respectfully submitted that this Court ought to confirm the orders of 

constitutional invalidity and the remedy of reading-in adopted by Bertelsmann J in the 

court a quo subject to the substitution of the words “compelling” in the reading-in into 

section 170A(1) with the word “exceptional”. 

 

KAMESHNI PILLAY 

ELOISE NEL 

Chambers, Sandton and 

Cape Town 

26 September 2008 
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