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INTRODUCTION 
 
 
1. On 12 May 2008 judgment was delivered in the Transvaal Provincial 

Division in which the Court inter alia declared certain sections of the 

Criminal Procedure Act No. 51 of 1977 (“the Criminal Procedure Act”) 

invalid and unconstitutional. 

2. Pursuant thereto, the Director of Public Prosecutions, Transvaal applied 

to this Court for confirmation of the declarations of invalidity made by the 

Court a quo.1  In addition, the Minister of Justice and Constitutional 

Development (“the Minister of Justice”)2 and Messrs. Mokoena and 

Phaswane3 appealed to this Court against the declarations of invalidity. 

3. On 17 September 2008 POWA made application to be admitted in these 

proceedings as an Amicus Curiae.  This Court issued Directions on 22 

September 2008, in terms whereof it granted POWA leave to make 

Written Submissions. 

4. It bears mention at the very outset that POWA does not address all of 

the issues that fall to be determined before this Court in these 

proceedings.  In line with POWA’s particular expertise and in order to 

avoid unnecessary repetition, POWA has limited itself to addressing the 

constitutionality of two sections of the Criminal Procedure Act, viz, 

                                                 
1  The Notice in terms of Rule 16(4) of the Rules of the Constitutional Court appears at 

Vol. 18; page 1782 of the Record. 
2  The Notice of Appeal appears at Vol. 18; page 1798 of the Record.  The Notice of 

Application for Leave to Appeal appears at Vol. 18; page 1801 of the Record. 
3  The Notice in terms of Rule 16(4) of the Rules of the Constitutional Court appears at 

Vol. 18; page 1782 of the Record. 
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sections 170A(1) and 153.  POWA will make the following submissions 

in respect of both these sections:  (a) that it was competent for the Court 

a quo to have raised the constitutionality of both these sections of the 

Criminal Procedure Act mero motu; (b) that sections 170A(1) and 153 of 

the Criminal Procedure Act are unconstitutional; and (c) that the 

declarations of invalidity made by the Court a quo fall to be confirmed, 

subject to what is contended elsewhere in these Submissions. 

5. Against the aforegoing background, these Written Submissions are 

structured as follows: 

5.1. First, we set out the factual background in respect of both the 

Phaswane and Mokoena matters; 

5.2. Second, we make submissions in respect of the procedural 

issues pertaining to the declarations of invalidity of section 

170A(1) (in respect of the discretion) of the Criminal Procedure 

Act; 

5.3. Third, we make submissions in respect of the substantive basis 

for unconstitutionality of section 170A(1) (in respect of the 

discretion) of the Criminal Procedure Act; 

5.4. Fourth, we address the requirement of “undue mental stress or 

suffering” in section 170A(1) of the Criminal Procedure Act; 
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5.5. Fifth, we make submissions in respect of section 153 of the 

Criminal Procedure Act. 

FACTUAL BACKGROUND 
 
 
The Second Respondent:  Mr Albert Phaswane 
 
 
6. The relevant factual background in respect of the Second Respondent 

(whom we shall also refer to as “the Accused” in this section of these 

Submissions) is as follows: 

6.1. The Accused is charged with two counts of rape on 28 January 

2005 and 29 January 2005 at or near Hammanskraal in that he 

intentionally had unlawful intercourse with a girl under the age of 

16 without her consent4; 

6.2. In both charges Mr Phaswane is accused of raping the same 

Complainant, viz, a girl who at the time was 13 years and 2 

months old.5  The Complainant was in grade 7 at the time6; 

6.3. During her testimony the Complainant was 14 years and 2 

months7; 

6.4. The Accused pleaded not guilty8; 

                                                 
4  Record: Vol. 1; pages 13; 32. 
5  Record: Vol. 1; page 13; line 11; page 119; line 3. 
6  Record: Vol. 1; page 33; line 15. 
7  Record: Vol. 1; page 123; line 1. 
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6.5. The Accused was known to the Complainant9 by virtue of him 

being her brother-in-law (though not married to her sister they 

stayed together as husband and wife)10  11; 

6.6. The Complainant lives in the same house with her mother, 

grandmother, sister and brother-in-law (who is the Accused) as 

well as the baby born to her sister and brother-in-law12 13; 

6.7. The Complainant’s grandmother testified that she had sent the 

Complainant and the Accused to the shop14; 

6.8. The Complainant testified that she was coming from the shop 

with the Accused, when he pulled her to the reeds and tripped 

her so that she fell to the ground.  Having fallen to the ground, 

he took a condom and put it on.15  She further testified that the 

Accused was holding the Complainant with his one hand (on 

both her hands) and with his free hand, he managed to remove 

her clothes.16 The Complainant testified that the Accused then 

had sex with her17  18; 

                                                                                                                                            
8  Record: Vol. 1; page 32; lines 17 and 23. 
9  Record: Vol. 1; page 79; lines 16. 
10  Record: Vol. 1; page 36; line 22; page 37; line 1. 
11  Record: Vol. 1; page 48; line 18. 
12  Record: Vol. 1; page 48; line 18 – 25; page 49; line 3. 
13  Record: Vol. 1; page 79; line 17. 
14  Record: Vol. 1; page 56; line 3. 
15  Record: Vol. 1; page 37; line 15. 
16  Record: Vol. 1; page 39; line 15. 
17  Record: Vol. 1; page 39; line 18. 
18  Record: Vol. 1; page 42; line 19. 
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6.9. The Complainant also testified that the Accused had told her that 

he would kill her (seemingly if she disclosed the alleged incident 

to anyone)19; 

6.10. The Complainant testified that she was crying when she 

returned home and that she told her grandmother that the 

Accused had had sex with her on her way back from the shop20; 

6.11. The Complainant testified that her grandmother then suggested 

that she wait until her parents return and that she tell them about 

the incident21; 

6.12. The Complainant further testified that she started bleeding after 

the incident22; 

6.13. The Complainant’s grandmother testified that when the 

Complainant’s parents arrived home, they went to the farm and 

called the police telephonically23; 

6.14. The Complainant testified that she went to the doctor (at a 

clinic24) the same day she reported to her grandmother.25  

(However, it appears that the alleged incident occurred on 28 

January and that the medical examination took place on 30 

                                                 
19  Record: Vol. 1; page 37; line 22. 
20  Record: Vol. 1; page 47; line 16. 
21  Record: Vol. 1; page 58; line 20. 
22  Record: Vol. 1; page 43; line 12. 
23  Record: Vol. 1; page 57; line 22. 
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January26 27).  The Complainant testified that she told the doctor 

that the Accused had used a condom.28  She further testified 

that upon arrival at the clinic, she was examined and the 

personnel at the clinic had said that it appeared as if a condom 

was used29; 

6.15. The Complainant appears to have been taken to the police 

station the very same day30; 

6.16. The Accused testified that: (a) he had never raped the 

Complainant31 32; (b) he had never gone to the shop with the 

Complainant on the day in question and that the only time that 

day that he went out was when the police arrested him33; (c) he 

had a problem with his in-laws in that they refused him 

permission to see his child though he did not know the reason 

for that34; and (d) the Complainant’s parents schooled her to 

make the allegation of rape to implicate him so that he would be 

arrested.35  

7. The relevant procedural background to this matter is as follows: 

                                                                                                                                            
24  Record: Vol. 1; page 48; line 5. 
25  Record: Vol. 1; page 47; line 23. 
26  Record: Vol. 1; page 67; line 8; page 64; line 4. 
27  Record: Vol. 1; page 73; line 18. 
28  Record: Vol. 1; page 50; line 10. 
29  Record: Vol. 1; page 50; line 13. 
30  Record: Vol. 1; page 57; line 25; page 58; line 2. 
31  Record: Vol. 1; page 80; line 4. 
32  Record: Vol. 1; page 80; line 15. 
33  Record: Vol. 1; page 80; line 8. 
34  Record: Vol. 1; page 79; line 22. 
35  Record: Vol. 1; page 80; line 18. 
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7.1. The matter was postponed on numerous occasions prior to its 

final determination by the Trial Court36: 

7.1.1. The Accused appeared in person on 10 March 2005 when 

the matter was remanded to 17 March 2005 for further 

investigation and legal aid37; 

7.1.2. The Accused appeared in Court on 17 March 2005 (when 

he applied for bail which application was refused).  The 

matter was remanded to 13 April 2005 for further 

investigation38; 

7.1.3. The Accused appeared in Court on 13 April 2005 when 

the matter was remanded to 29 April 2005 (to the 

Regional Court) 39 for further investigation40; 

7.1.4. The Accused appeared in Court on 29 April 200541 but 

the matter appears to have been postponed for reasons 

unknown; 

7.1.5. The Accused appeared in Court on 20 May 2005 when 

the matter was remanded to 3 June 2005 for legal aid42;   

                                                 
36  Record: Vol. 18; page 1727; para 4. 
37  Record: Vol. 1; page 16. 
38  Record: Vol. 1; page 16. 
39  Record: Vol. 18; page 1727; para 4(e). 
40  Record: Vol. 1; page 18. 
41  Record: Vol. 1; page 19. 
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7.1.6. The matter came before Court on 3 June 2005 when it 

was remanded to 23 June 2005 for legal aid and the 

docket43; 

7.1.7. The matter came before Court on 23 June 2005 when it 

was remanded to 21 July 2005 for confirmation for legal 

aid44; 

7.1.8. The matter came before Court on 21 July 2005 when it 

was remanded to 4 August 2005 for confirmation of legal 

aid45; 

7.1.9. The matter came before Court on 4 August 2005 when it 

was remanded to 30 September 2005 for plea and trial46; 

7.1.10. The matter came before Court on 30 September 2005 

when it was remanded to 25 October 2005 for the 

attorney47; 

7.1.11. The matter came before Court on 25 October 2005 when 

it was remanded to 3 March 2006 for plea and trial48; 

                                                                                                                                            
42  Record: Vol. 1; page 12. 
43  Record: Vol. 1; page 19. 
44  Record: Vol. 1; page 20. 
45  Record: Vol. 1; page 21. 
46  Record: Vol. 1; page 21. 
47  Record: Vol. 1; page 22. 
48  Record: Vol. 1; page 22. 
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7.1.12. The matter commenced on 3 March 2006 (when 

proceedings were held in camera).  The matter was then 

remanded to 25 April 2006 for further trial49; 

7.1.13. The matter was heard again on 25 April 2006 (in camera) 

and was remanded to 7 June 2006 for further trial and 

possibly the defence case50; 

7.1.14.  The matter was heard again on 7 June 2006 and was 

remanded to 6 July for further trial51; 

7.1.15. On 6 July 2006 (the Accused’s attorney was allegedly 

sick) and the matter was remanded for further trial to 21 

July 200652; 

7.1.16. The matter was heard on 21 July 2006 and was 

remanded to 24 July 2006 for judgment.53 

(It is unclear from the record on how many of these occasions 

the Complainant was present in Court.54) 

                                                 
49  Record: Vol. 1; page 23. 
50  Record: Vol. 1; page 23. 
51  Record: Vol. 1; page 24. 
52  Record: Vol. 1; page 24. 
53  Record: Vol. 1; page 25. 
54  Record: Vol. 18; page 1727; para 4(h). 
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7.2. It appears that the proceedings were held in camera with the 

Trial Court having adopted the approach that it was “supposed 

to” proceed in camera in view of the nature of the offences55; 

7.3. The Trial Court made a finding that the Complainant is able to 

tell the difference between lies and the truth and therefore that 

she is competent to testify in the proceedings56; 

7.4. However, the Trial Court made a finding that due to youth the 

Complainant does not understand the meaning of an oath and 

therefore its import.  On that basis the Court admonished the 

child to tell the truth57; 

7.5. It seems from the judgment that the State presented the 

Complainant’s testimony through an interpreter and no 

intermediary was used.58 

8. The Trial Court found: (a) that the Complainant was consistent in her 

story; (b) she revealed the alleged rape immediately upon coming back 

home; (c) she stood her ground under cross examination in Court; (d) 

her testimony about condom usage did not taint her testimony; (e) it was 

clear from her testimony that the Accused used force which conduct was 

                                                 
55  Record: Vol. 1; page 1; line 15. 
56  Record: Vol. 1; page 35; line 10. 
57  Record: Vol. 1; page 36; line 15. 
58  Record: Vol. 1; page 122. 
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an indication that she never gave her consent to what actually took 

place.59 

9. In the circumstances, the Trial Court found that the State had proven its 

case beyond reasonable doubt in respect of the one count of rape.  

Pursuant thereto and in terms of the provisions of section 51(1) and 52 

of the Criminal Law Amendment Act No. 105 of 1997 (“the Criminal Law 

Amendment Act”), the Accused was committed to the High Court for 

sentencing.60 

Third Respondent:  Mr Amon Mokoena 
 
 
10. The relevant factual background in respect of the Third Respondent 

(whom we shall also refer to as “the Accused” in this section of these 

Submissions) is as follows: 

10.1. The Accused is charged with the rape of an eleven year old girl 

that allegedly occurred during 2005 in the district of Bethal61; 

10.2. The Accused pleaded not guilty62; 

10.3. The Complainant referred to the Accused as “Grandfather”.  

Although he was not related to her, she knew him and he used 

                                                 
59  Record: Vol. 1; page 126; line 11. 
60  Record: Vol. 1; page 128; line 16. 
61  A copy of the charge sheet appears at Vol. 2; page 131 of the Record. 
62  Record: Vol. 2; page 145; line 5. 
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to go to her home.63  The Complainant further testified that she 

used to go and play with her friends when her mother and 

grandmother were not present and when the sun sets, she 

would go to the Accused’s home if her mother and grandmother 

had not returned by then.64  She testified that the Accused used 

to drink with her mother.65  The Complainant’s mother testified 

that she had known the Accused since 1991 and that she 

considered the Accused as her father because he was a friend 

of her father’s when he was alive.66 67  The Complainant’s 

grandmother testified that she knew the Accused from where 

they lived and that he used to visit at her house with her 

daughter Emma68  69;  

10.4. Both the Complainant and her mother testified that the Accused 

resides on the same farm as them in Bethal.70 71 The 

Complainant testified that she lived in a two-roomed home on 

this farm72 with her mother.73  She referred to her place of 

residence as her “grandmother’s house”. The Complainant’s 

mother further explained that they lived in a compound (i.e. one 

                                                 
63  Record: Vol. 2; page 149 and 165. 
64  Record: Vol. 2; page 151; line 1. 
65  Record: Vol. 2; page 155 and 165. 
66  Record: Vol. 2; page 163; line 2. 
67  Record: Vol. 2; page 172; line 8. 
68  Record: Vol. 2; page 182; line 10. 
69  Record: Vol. 2; page 183; line 10. 
70  Record: Vol. 2; page 149; line 10. 
71  Record: Vol. 2; page 160; line 17. 
72  Record: Vol. 2; page 153; line 22. 
73  Record: Vol. 2; page 163; line 10. 
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long building with separate rooms) on the farm.74  According to 

the Complainant the houses on the farm are close to each other 

but not too close75;   

10.5. The Complainant testified that the incident occurred whilst her 

grandmother and mother were both not at home76; 

10.6. The Complainant further testified that she did not tell her mother 

about the incident at first because she was “afraid”77 and that 

“after some time” she told her mother that she got sores on her 

vagina78;  

10.7. The Complainant’s mother testified that she took the 

Complainant to the doctor about a week after the incident was 

reported to her79 and further that the doctor had informed her 

that he had seen that the child had been raped.80  The 

Complainant further testified that at the clinic they checked her 

and asked whether someone had slept with her.81  The 

Complainant explained that the doctor had said she had been 

                                                 
74  Record: Vol. 2; page 174; line 2. 
75  Record: Vol. 2; page 151; line 11. 
76  Record: Vol. 2; page 148; line 8. 
77  Record: Vol. 2; page 153; line 12. 
78  Record: Vol. 2; page 148; line 15. 
79  Record: Vol. 2; page 167; line 3. 
80  Record: Vol. 2; page 167; line 12. 
81  Record: Vol. 2; page 148; line 21. 
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raped and that a nursing sister had interpreted this information82 

83; 

10.8. Thereafter and outside the doctor’s surgery, the Complainant 

had explained to her mother that she had been raped84 85by the 

Accused86.  The Complainant testified that her mother had 

asked her how the Accused had raped her and to which she had 

explained that he had climbed on top of her and moved up and 

down87 88; 

10.9. Thereafter the Complainant’s mother decided to lay a charge at 

the police station where the Complainant was told to explain 

what had happened89 90 91 92. The Complainant testified that she 

went to the police to tell them that she was raped93 and that the 

police told her that she must not agree anymore to play with 

people who are  older than herself94; 

                                                 
82  Record: Vol. 2; page 157; lines 17 and 22. 
83  Record: Vol. 2; page 158; line 5. 
84  Record: Vol. 2; page 168; line 10. 
85  Record: Vol. 2; page 154A; line 23. 
86  Record: Vol. 2; page 168A; line 3. 
87  Record: Vol. 2; page 155; line 2. 
88  Record: Vol. 2; page 157; line 15. 
89  Record: Vol. 2; page 167; line 25. 
90  Record: Vol. 2; page 168; line 3. 
91  Record: Vol. 2; page 169; line 7. 
92  Record: Vol. 2; page 170; line 24. 
93  Record: Vol. 2; page 159; line 13. 
94  Record: Vol. 2; page 150; line 20. 
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10.10. The Complainant testified that after the police she was taken to 

the hospital where she was checked again and was told that 

someone had slept with her95; 

10.11. It is also apparent that the Complainant had spoken to a social 

worker in connection with the alleged incident.96  On 11 October 

2005, a social worker completed an assessment form for victims 

of abuse in relation to the Complainant97; 

10.12. The Complainant’s mother testified that she was heartbroken 

and had never asked her daughter to explain the details of the 

rape to her.  Instead, she had asked that her sister (the 

Complainant’s maternal aunt) speak to the Complainant.98  This 

appears to have been done in that the Complainant’s mother 

testified that her sister could provide details to the Court99; 

10.13. The Accused initially testified that he knew the Complainant.100 

However, he later stated that he had never met the 

Complainant.101 

11. The relevant procedural aspects of this matter are as follows: 

                                                 
95  Record: Vol. 2; page 150; line 8. 
96  Record: Vol. 2; page 170; line 18. 
97  Record: Vol. 2; page 141. 
98  Record: Vol. 2; page 170; lines 1 and 10. 
99  Record: Vol. 2; page 170; line 23. 
100  Record: Vol. 2; page 185; line 15. 
101  Record: Vol. 2; page 186; line 5. 
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11.1. The process that preceded the Trial Court’s final determination 

of this matter was as follows102: 

11.1.1. The Accused appeared for the first time in the 

Magistrate’s Court or District Court on 13 January 

2006.103  The matter was postponed to 19 January 2006 

and thereafter to 2 February 2006; 

11.1.2. On 2 February 2006, the matter was postponed to 3 

February 2006104; 

11.1.3. On 3 February 2006, the matter was postponed to 19 

April for plea and hearing105; 

11.1.4. The trial commenced on 19 April 2006106; 

11.1.5. The matter was then postponed to 19 May 2006 and 

thereafter to 7 July 2006 when the Accused was 

convicted.107 

11.2. The Prosecutor applied in terms of section 170A of the Criminal 

Procedure Act for leave to lead testimony of the minor 

Complainant with the aid of an intermediary.  The State 

                                                 
102  Record:  Vol.18; page 1725. 
103  Record:  Vol. 2; page 131. 
104  Record:  Vol. 2; page 134. 
105  Record:  Vol. 2; page 134. 
106  Record:  Vol. 2; page 135. 
107  Record:  Vol. 2; page 135. 
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submitted that if the minor Complainant should lead testimony in 

open court she would be subjected to undue emotional stress.  

The State based its application in terms of section 170A of the 

Criminal Procedure Act on the Complainant’s age, the nature of 

the charges in question and the fact that the Accused was well-

known to her.108 (It is also apparent from the report from Social 

Services that the social worker recommended that an 

intermediary is needed109); 

11.3. The Accused did not object to the application110 and the State 

presented the Complainant’s testimony through an 

intermediary111; 

11.4. Whilst the Complainant testified, the Court held the proceedings 

in camera.112  Thereafter, the proceedings continued in open 

Court. 

12. Despite the extreme trauma likely to have been experienced by the 

Complainant prior to and during the trial, as is evidenced by the 

aforegoing, the Trial Court was impressed by the Complainant as being 

“an honest and credible witness”113.  According to the Court: (a) she had 

a clear recall of the incident itself relating step by step to exactly what 

happened; (b) at no stage throughout her testimony and during cross 

                                                 
108  Record:  Vol. 2; page 145; line 16. 
109  Record: Vol. 2; page 143. 
110  Record:  Vol. 2; page 145; line 22. 
111  Record: Vol. 2; page 145. 
112  Record: Vol. 2; page 17; line 9. 
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examination did she contradict herself, or did she appear hesitant or 

unsure of herself; (c) she and her guardian corroborate each other fully; 

(d) she testified that her guardian had told her to speak the truth.114 

13. The Trial Court ultimately found that on the totality of evidence, which 

was that of a young girl who: (a) had absolutely no motive to want to 

falsely incriminate the Accused; and (b) whose evidence is corroborated 

by medical evidence as well as the testimony of both her mother and 

grandmother on circumstantial aspects, it was satisfied that the evidence 

of the State proved that the Accused did in fact rape the Complainant 

and he was found guilty as charged.115 

14. Pursuant thereto and in terms of the provisions of section 51(1) of the 

Criminal Law Amendment Act, the Accused was committed to the High 

Court for sentence.116 

                                                                                                                                            
113  Record: Vol. 2; page 197; line 1. 
114  Record: Vol. 2; page 197; line 3. 
115  Record: Vol. 2; page 202; line 19. 
116  Record: Vol. 2; page 203; line 4. 
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ISSUES OF PROCESS UNDERPINNING SECTION 170A(1) OF THE 
CRIMINAL PROCEDURE ACT:  THE GRANT OF A DISCRETION TO A 
TRIAL COURT AS TO WHETHER OR NOT TO APPOINT AN 
INTERMEDIARY WHEN A CHILD WITNESS IS CALLED TO TESTIFY IN A 
CRIMINAL TRIAL 
 
 
15. We address the following issues in this chapter of our Submissions: 

15.1. First, we address in broad terms the pre-existing section 170A(1) 

of the Criminal Procedure Act, prayer 1 of the Order granted by 

the Court a quo in respect thereof and the basis upon which that 

Order has been appealed; 

15.2. Second, we address the question of whether it was competent 

for the Court a quo to have raised the constitutionality of section 

170A of the Criminal Procedure Act mero motu; 

15.3. Third, we address the question of whether an enquiry into the 

constitutionality of section 170A(1) was warranted on the facts of 

these matters; 

15.4. Fourth, we address the question of whether in determining the 

constitutionality of section 170A(1), the Court a quo acted in 

accordance with established legal principle. 
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Prayer 1 of the Order of the Court a quo and the basis upon which it is 
appealed 
 
 
16. Section 170A(1) of the Criminal Procedure Act titled “Evidence through 

intermediaries” reads as follows: 

“(1) Whenever criminal proceedings are pending before any court and it 

appears to such court that it would expose any witness under the 

biological or mental age of eighteen years to undue mental stress or 

suffering if he or she testifies at such proceedings, the court may, 

subject to subsection (4), appoint a competent person as an 

intermediary in order to enable such witness to give his or her evidence 

through that intermediary.” 

17. Paragraph 1 of the Order granted in the Court a quo declared the 

aforementioned section to be unconstitutional in that it grants a 

discretion to the Trial Court to appoint or not to appoint an intermediary 

when a child witness is to be called in a criminal trial.117 

18. The Court a quo accordingly ordered that the section should read as 

follows: 

“Subject to subsection (4), whenever criminal proceedings are pending 

before any court in which any witness under the biological or mental age 

of eighteen years is to testify, the court shall appoint a competent person 

as an intermediary for each witness under the biological age of eighteen 
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years in order to enable such witness to give his or her evidence through 

that intermediary as contemplated in this section, unless there are 

cogent reasons not to appoint such intermediary, in which event the 

court shall place such reasons on record before the commencement of 

the proceedings; and the court may appoint a competent person for a 

witness under the mental age of eighteen years in order to give his or 

her evidence through that intermediary.” 

19. The Minister of Justice has appealed against the Order and judgment of 

the Court a quo.118  On 10 June 2008, a Notice of Appeal in terms of 

Rule 15(2)119 was filed in terms whereof, the Minister of Justice appealed 

against paragraphs 1 to 6 of the Order granted in the Court a quo on the 

grounds that: 

19.1. Read in context and through the prism of the Constitution, the 

provisions of the Criminal Procedure Act that have been 

declared to be unconstitutional do not limit the rights referred to; 

19.2. Alternatively, if they do limit such rights, such limitations are 

reasonable and justifiable under section 36 of the Constitution. 

20. Messrs. Phaswane and Mokoena have appealed against Prayer 1 of the 

Order of the Court a quo inter alia on the basis that it “militates against 

                                                                                                                                            
117  Record: Vol. 18; page 1776; para 1. 
118  Record: Vol. 18; page 1798. 
119  Record: Vol. 18; page 1798. 
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the principles of a fair trial as envisaged in Articles 34 and 35 of the 

Constitution.”120  They contend inter alia as follows in this regard: 

20.1. Section 35(3)(f) of the Constitution postulates the right of an 

Accused to adduce and challenge evidence, included within 

which are the principles of cross examination121; 

20.2. The Order granted: (a) compromises the right to face the 

opposition; and (b) casts an onus on the Accused to rebut if it 

insisted on the rights as aforesaid122; 

20.3. The Order granted furthermore militates against the right and 

duty of the Accused to cross examine state witnesses as 

envisaged in section 166 of the Criminal Procedure Act123; 

20.4. The Accused person’s rights to a legal representative (with 

particular instructions as to the approach and strategy to be 

adopted on advice) become diluted, if not substantially 

nullified.124 

                                                 
120  Record: Vol. 18; page 1786. 
121  Record: Vol 18; page 1787. 
122  Record: Vol. 18; page 1787; para 3. 
123  Record: Vol. 18; page 1789; para 10. 
124  Record: Vol. 18; page 1789; para 11. 
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Was it competent for the Court a quo to have raised the constitutionality 
of section 170A(1) mero motu? 
 
 
21. A Court is entitled to raise a constitutional issue mero motu.125   

22. In Van Dyk v National Commissioner, South African Police Service 

and Another126 it was held that a Court cannot enforce laws that are 

inconsistent with the Constitution and therefore invalid (section 2 of the 

Constitution). In view thereof, the Court held that Courts have a duty to 

consider mero motu the constitutionality of laws that they are called upon 

to enforce.  

23. We submit that given that the subject-matter of these proceedings 

concerns the rights of particularly vulnerable children, it was entirely 

competent for the Court a quo to have raised the constitutional issue 

mero motu.  In Kotze v Kotze127, the Court recognized the role of the 

High Court in respect of minor children in stating as follows: 

“Quite apart from these constitutional provisions, it must be remembered 

that the High Court sits as upper guardian in matters involving the best 

interests of the child (be it in custody matters or otherwise), and it has 

extremely wide powers in establishing what such best interests are. It is 

not bound by procedural strictures or by the limitations of the evidence 

presented, or contentions advanced or not advanced, by respective 

                                                 
125  See:  Potgieter v Lid van die Uitvoerende Raad:  Gesondheid, Provinsiale 

Regering, Gauteng en Anderere 2001 (11) BCLR 1175 (CC). 
126   2004 (4) SA 587 (T) at 589. 
127   2003 (3) SA 628 (T). 
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parties. See Shawzin v Laufer 1968 (4) SA 657 (A) at 662H - 663A, 

Terblanche v Terblanche 1992 (1) SA 501 (W) at 504 and Girdwood v 

Girdwood 1995 (4) SA 698 (C), where, in my view, Van Zyl J correctly 

stated at 708J that:  'As upper guardian of all dependent and minor 

children this court has an inalienable right and authority to establish what 

is in the best interest of children and to make corresponding orders to 

ensure that such interests are effectively served and safeguarded. No 

agreement between the parties can encroach on this authority.'” 

(Emphasis added) 

24. The Minister herself accepts that this principle cannot be gainsaid and 

contends that it is not the validity of the principle that is at issue in this 

matter but rather whether the Court a quo was entitled to raise these 

constitutional issues on the facts of this matter and if it was, was it 

appropriate to have done so.128 

Did the facts of these matters warrant a determination of the 
constitutionality of section 170A(1) of the Criminal Procedure Act 
 
 
25. It is a trite principle that the facts of a matter must lend itself to a 

constitutional determination.  In other words, “an important development 

of our law must be grounded upon the appropriate factual matrix”.129 

 

                                                 
128  Minister’s Heads of Argument; page 13; para 28. 
129  Mort NO v Henry Shields-Chiat 2001 (1) SA 464 (C) at 475. 
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26. In Ferreira v Levin and Others130, Sachs J observed that the Courts 

are concerned not with the invasion of rights in the abstract but with 

infringements of rights at a particular time and in a concrete factual 

setting.131 In Zantsi v Council of State, Ciskei132 this Court also 

recognised that it is not ordinarily desirable for a Court to give rulings in 

the abstract on issues which are not the subject of controversy and are 

only of academic interest.133 

27. We submit that the findings made by the Court a quo in relation to the 

discretionary nature of section 170A(1) are founded upon an appropriate 

factual matrix that presented before that Court. 

28. The Court a quo found that the two matters had been enrolled for 

sentence in terms of section 52 of the Criminal Law Amendment Act134 

for confirmation or otherwise by the High Court of the Accused’s 

convictions in two different Regional Courts, and, if the convictions were 

to be confirmed, for the imposition of sentence.135  

29. In terms of section 52(1) of the Criminal Law Amendment Act once a 

Regional Court has convicted an Accused person of certain categories 

                                                 
130  Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC). 
131  At 1108. 
132  1995 (4) SA 615 (CC). 
133  At 619 – 620. 
134  Act 105 of 1997. Subsequent to the hearing of argument in the High Court, the Criminal 

Law Amendment Act was amended so that it is no longer necessary to refer a matter 
wherein a person is convicted of a crime attracting a minimum sentence to the High 
Court for sentencing. In terms of section 6 of the Criminal Law (Sentencing) 
Amendment Act, 2007, matters which have already been heard by the High Court by 
31 December 2007 (as was the case in the present matter) have must be disposed of 
as if the Act had not been placed on the statute book. See in this regard paras 8 – 11 of 
the Court a quo’s Judgment. 
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of offences, it must stop proceedings and commit the Accused for 

sentence as contemplated in section 51(1) or (2), as the case may be, 

by a High Court having jurisdiction.136  In such an instance, the record of 

proceedings in the Regional Court is, upon proof thereof in the High 

Court, to be received by the High Court and form part of the record of the 

High Court.137  The High Court shall after considering the record of 

proceedings in the Regional Court sentence the Accused as 

contemplated in section 51(1) or (2) as the case may be and the 

judgment of the Regional Court shall stand for this purpose and be 

sufficient for the High Court to pass such sentence:  provided that if the 

judge is of the opinion that the proceedings are not in accordance with 

justice or that doubt exists whether the proceedings are in accordance 

with justice he or she shall without sentencing the Accused, obtain from 

the regional magistrate who presided at the trial a statement setting forth 

his or her reasons for convicting the Accused.138   

30. The Court in question may at any sitting thereof hear any evidence and 

for that purpose summon any person to appear to give evidence or to 

produce any document or other article.139  Such Court, whether or not it 

has heard evidence and after it has obtained and considered a 

statement from the Regional Magistrate, may140: 

                                                                                                                                            
135  Record: Vol. 18; page 1725; para 2.  
136  Section 52(1) of the Criminal Law Amendment Act No. 105 of 1997. 
137  Section 52(3)(a) of the Criminal Law Amendment Act No. 105 of 1997. 
138  Section 52(3)(b) of the Criminal Law Amendment Act No. 105 of 1997. 
139  Section 52(3)(d) of the Criminal Law Amendment Act No. 105 of 1997. 
140  Section 52(3)(e) of the Criminal Law Amendment Act No. 105 of 1997. 
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30.1. Confirm the conviction and thereupon impose a sentence as 

contemplated in section 51(1) or (2), as the case may be; 

30.2. Alter the conviction to a conviction of another offence referred to 

in Schedule 2 and thereupon impose a sentence as 

contemplated in section 51(1) or (2), as the case may be; 

30.3. Alter the conviction to a conviction of an offence other than an 

offence referred to in Schedule 2 and thereupon impose the 

sentence the Court may deem fit; 

30.4. Set aside the conviction; 

30.5. Remit the case to the Regional Court with instruction to deal with 

any matter in such manner as the High Court may deem fit; or 

30.6. Make any such order in regard to any matter or thing connected 

with such person or the proceedings in regard to such person as 

the High Court deems likely to promote the ends of justice. 

31. In S v B141 it was held that the Criminal Law Amendment Act142 created 

a special procedure in terms of which the trial of an Accused began in a 

Regional Court and was finalised in the High Court, and that section 52 

of the Criminal Law Amendment Act granted wider powers to a High 

Court than merely conviction or acquittal. 
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32. It is also apparent from the case-law that tainted evidence must be 

excluded if one of the two following requirements is present: (a) if the 

admission of that evidence would render the trial unfair; or (b) if the 

admission of that evidence would otherwise be detrimental to the 

administration of justice.143 

 

33. Against the backdrop of the aforementioned case-law as read with 

section 52 of the Criminal Law Amendment Act, we submit that in order 

for a Court to properly fulfill its duties under section 52(3) of the Criminal 

Law Amendment Act, it must be fully satisfied in respect of the evidence 

obtained, including the properness thereof. 

 

34. The aforesaid principle finds application in the Phaswane matter.  In this 

matter the Court a quo determined that there were several aspects of the 

evidence given by the Complainant and the manner and fashion in which 

such evidence was given that needed to be addressed before a final 

decision on the correctness of the convictions could be pronounced.144 

These, according to the Court a quo included the following145: 

                                                                                                                                            
141  2003 (1) SA 552 (SCA) at 563-564. 
142  105 of 1997. 
143  S v Soci 1998 (2) SACR 275 (E), citing, inter alia, the case of S v Zuma 1995 (2) 642 

(CC). 
144  Record: Vol. 18; page 1735; para (3). 
145  Record: Vol. 18; page 1735; para (3). 
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34.1. Whether evidence that was given in a fashion that might be 

regarded as unconstitutional should be received; 

34.2. Whether the lengthy postponements had a telling effect upon the 

children’s evidence; 

34.3. Whether the conduct of the proceedings was constitutionally 

appropriate and, if not, what remedy there might be – i.e. should 

the matter be remitted to the regional magistrate with an 

instruction to rehear the evidence of the Complainant in the 

Phaswane matter through an intermediary; 

34.4. If not, could the evidence pass muster if it was held that it was 

tainted by unconstitutionality. 

35. It is also apparent from the Record in the Phaswane matter, that the 

issue of the appointment of an intermediary in terms of section 170A was 

not addressed, the result of which was that the Complainant gave 

evidence without the assistance of an intermediary.  In this regard, the 

Court a quo observed as follows:  “The trial did commence on the 3rd 

March 2006.  The Complainant was present.  There was no suggestion 

that any consideration had been, or was given at any stage, to the 

question whether she should be allowed to testify through an 

intermediary.  The impression is created that there was no intermediary 

available at the Pretoria North Regional Court, the prosecution and the 
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defence regarded it as useless to investigate whether a thirteen year old 

might be in need of such assistance.”146 

36. We submit that as a consequence, the quality of the evidence given by 

the Complainant was tainted as is apparent from the following: 

36.1. The Complainant did not understand the meaning of the oath or 

its import147; 

36.2. The Complainant initially testified that the Accused had inserted 

a condom in her vagina148; 

36.3. The Complainant testified that after the rape, she had been 

“menstruating”.149  She later used the word “bleeding”150  151  152; 

36.4. The Complainant did not know what sex is153; 

36.5. The Complainant appears to have been confused in respect of 

what rape is in that she testified as follows in this regard:  “I knot 

(sic) rape in this matter, rape is an event that has been 

completed whereby 1 person sleeps with another person, but 

                                                 
146  Record: Vol. 18; page 1728; para (i). 
147  Record: Vol. 1; page 35; line 24; page 36; line 13. 
148  Record: Vol. 1; page 37; line 20. 
149  Record: Vol. 1; page 38; line 19; page 39; lines 7 and 10. 
150  Record: Vol. 1; page 43; line 12. 
151  Record: Vol. 1; page 43; line 8. 
152  Record: Vol. 1; page 51; line 10. 
153  Record: Vol. 1; page 40; line 6. 
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when it comes to sex I do not know what sex is.”154  She later 

testified that she does not know what rape is but had heard from 

people that there is a thing called rape.155  The Complainant 

then described rape as sexual intercourse.156  The Complainant 

further testified that when she arrived home and made 

disclosure to her grandmother, she did not use the word rape but 

said that the Accused had slept with her or had sex with her157; 

36.6. The Complainant did not know what a condom is, testifying that 

she had seen condoms at clinics.158  The Complainant later 

testified that she is not in a position to describe what a condom 

is or what it is made of159 or did not know what it is used for160; 

36.7. The Complainant testified that while the Accused was lying on 

top of her, he did “funny things” or “silly things”.161 

37. On more than one occasion the Trial Court stated to the Complainant 

that it could not hear what she was saying.162  163 

38. It is apparent from the Record that there were certain problems with the 

interpretation.164  We highlight the following statement made by the 

                                                 
154  Record: Vol. 1; page 40; line 7. 
155  Record: Vol. 1; page 41; line 10. 
156  Record: Vol. 1; page 41; line 16. 
157  Record: Vol. 1; page 51; line 8. 
158  Record: Vol. 1; page 49; line 15. 
159  Record: Vol. 1; page 50; line 1. 
160  Record: Vol. 1; page 53; line 15. 
161  Record: Vol. 1; page 53; line 11. 
162  Record: Vol. 1; page 51; line 1. 
163  Record: Vol. 1; page 53; line 6. 
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interpreter in this regard:  “I think with the permission of the court of 

course, I do understand what the state wants to elicit from this witness, it 

is just that the Prosecutor does not have proper words which can be cut 

down to the level of understanding of this.  All the questions the words 

that come, I saw a pitch high.  The state does not have proper words 

which are curtailed to the level of understanding of this, and I do 

understand what she is saying but I am just afraid to say what she did 

not say, because I end up being testifying.”165 

39. We submit that based on the aforegoing, a key issue for determination 

that the Court a quo was presented with was whether it could confirm the 

convictions and proceed with sentence based on the evidence as 

obtained from the Complainant in the Trial Court.  For this reason, we 

submit that it was not possible for the Court a quo to have decided this 

case “without reaching a constitutional issue”.166  167 In short, the factual 

background of these matters warranted the determination of the 

constitutional issues.  

 
 
 

                                                                                                                                            
164  Record: Vol. 1; page 40; line 10. 
165  Record: Vol. 1; page 41; line 24. 
166  Per Kentridge AJ in S v Mhlungu and Others 1995 (3) SA 867 (CC) (1995 (2) SACR 

277; 1995 (7) BCLR 793) at 895E (SA); and followed in S v Vermaas; S v Du Plessis 
1995 (3) SA 292 (CC) (1995 (2) SACR 125; 1995 (7) BCLR 851) para [13] at 298F - I 
(SA);  Zantsi v Council of State, Ciskei, and Others 1995 (4) SA 615 (CC) (1995 (10) 
BCLR 1424) paras [2] and [3] at 617H - 618C (SA); Motsepe v Commissioner for 
Inland Revenue 1997 (2) SA 898 (CC) (1997 (6) BCLR 692) para [21] at 908D - E 
(SA). 

167  S v Mhlungu 1995 (3) SA 867 (CC) at para 59. 
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Was the determination of the constitutionality of section 170A(1) of the 
Constitution consistent with established legal principle? 
 
 
40. In addition to the Minister of Justice having placed in issue whether the 

facts justify a determination on the constitutionality of the impugned 

section (which, for reasons aforestated, we submit, cannot be 

sustained), much has been made of the fact that there was no reference 

to the established principles and tests that must be applied in order to 

determine whether or not a statutory provision is unconstitutional.168   

41. The authority cited for this proposition is inter alia the case of 

Investigating Directorate:  Serious Economic Offences and Others 

v Hyundai Motor Distributors (Pty) Ltd and Others; In Re Hyundai 

Motor Distributors (Pty) Ltd and Others v Smit NO and Others169 

which, the Minister contends requires that judicial officers read 

legislation, where possible, in ways which give effect to its fundamental 

values.170  On this basis, the Minister submits that where a provision 

does not in express terms protect a particular right, the Courts are 

required to read into the provision such protection.171 

                                                 
168  Heads of Argument filed on behalf of the Minister of Justice and Constitutional 

Development; page 17; para 37. 
169  2001(1) SA 545 (CC). 
170  Heads of Argument filed on behalf of the Minister of Justice and Constitutional 

Development; page 17; para 38. 
171  Heads of Argument filed on behalf of the Minister of Justice and Constitutional 

Development; page 20; para 43. 
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42. The principle set forth in Hyundai Motors is now a well-established 

one172 that recognises that the purport and objects of the Constitution 

find expression in section 1, which lays out the fundamental values 

which the Constitution is designed to achieve. The Constitution requires 

that judicial officers read legislation, where possible, in ways which give 

effect to its fundamental values. Consistently with this, when the 

constitutionality of legislation is in issue, they are under a duty to 

examine the objects and purport of an Act and to read the provisions of 

the legislation, so far as is possible, in conformity with the Constitution. 

43. We submit that the Minister of Justice’s reliance on the Hyundai Motors 

case is misplaced.  That case dealt with the interpretation of a statutory 

provision under the Constitution and more particularly the application of 

section 39(2) of the Constitution in that regard.173  It was in that context 

(i.e. the interpretation of a statute) that the Court expressed the need for 

judicial officers to interpret legislation in accordance with the 

Constitution. 

44. We submit that on the facts of this matter, the interpretation of the 

section 170A(1) is not at issue at all.  Its wording and import is clear and 

unambiguous:  the Court may appoint an intermediary in certain 

prescribed circumstances.  There is and can be no ambiguity about the 

discretion of the Court which is implicit in the section.  This discretion 

cannot be read/interpreted as creating a peremptory obligation on 

                                                 
172  See S v Dzukuda and Others; S v Tshilo 2000 (4) SA 1078 at paragraph 37 and the 

cases cited therein. 
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judicial officers to appoint intermediaries unless there are cogent 

reasons for not doing so. 

45. The case of Giddey NO v J C Barnard & Partners174, (where the 

discretion in section 13 of the Companies Act was at issue) warrants 

mention in this regard. In that case, the Court held that section 13 

contemplates that an order for security for costs will be made where a 

plaintiff or applicant company is in financial difficulties. The sharp 

commercial reality of such an order is that at times where the plaintiff or 

applicant cannot find security for costs it will not be able to pursue its 

action, which was an inevitable and intended result of section 13. The 

Court accordingly concluded that the section is not reasonably capable 

of being read as contended for by the applicant. The Court observed:  

“The applicant did not challenge the constitutionality of the section, and 

in my view it is not capable of being read, in light of the Constitution or 

otherwise, to mean that a Court has no discretion to order security to be 

furnished where the effect of that order will be to terminate the litigation. 

The provision states the contrary quite clearly and the applicant's 

submissions in this regard must be rejected.”175 

                                                                                                                                            
173  See paragraphs 21 to 26 of the reported judgment. 
174  2007 (5) SA 525 (CC). 
175  At paragraph 29. 
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46. We submit that one of the guiding principles implicit in the concept of 

judicial discretion is that which was recognised by this Court in Matatiele 

Municipality v President of the RSA176 when it held:   

“[97] For a decade, we have now lived in a constitutional democracy in 

which all power, whether legislative, executive or judicial, has had to be 

exercised in keeping with the Constitution. In the eloquent words of 

Mahomed AJ:  'The constitution of a nation is not simply a statute which 

mechanically defines the structures of government and the relations 

between the government and the governed. It is a ''mirror reflecting the 

national soul'', the identification of the ideals and aspirations of a nation; 

the articulation of the values bonding its people and disciplining its 

government. The spirit and the tenor of the constitution must therefore 

preside and permeate the processes of judicial interpretation and judicial 

discretion.' S v Acheson 1991 (2) SA 805 (NmHC) at 813.”177 

47. Against this backdrop, we submit that: 

47.1. Where a discretion is exercised inappropriately or improperly, 

the exercise of such discretion may be challenged by persons 

affected thereby178; 

47.2. It is a well-established constitutional principle that the potential 

misapplication of a statutory provision is not the test for 

                                                 
176   2006 (5) SA 47 (CC). 
177  At paragraph 97. 
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unconstitutionality. If the provisions are misapplied the Accused 

has an appeal remedy or may use the special entry mechanism 

of the Criminal Procedure Act in case of irregularity.179 

48. We accordingly contend that the unconstitutionality of section 170A(1) 

cannot arise from its application or indeed any ambiguous 

interpretation thereof.  The unconstitutionality, in our submission, arises 

from the discretion afforded to the Courts, particularly when read 

against its criteria of “undue mental stress or suffering”.  We canvass 

the substantive basis of unconstitutionality in the next chapter of these 

Submissions.  

                                                                                                                                            
178  Giddey NO v J C Barnard & Partners 2007 (5) SA 525 (CC) at para [18]; Armbruster 

and Another v Minister of Finance and Others 2007 (6) SA 550 (CC). 
179  S v Dzukuda; S v Tshilo 2000 (4) SA 1078 (CC). 
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ISSUES OF SUBSTANCE UNDERPINNING THE CONSTITUTIONALITY OF 
SECTION 170A(1) OF THE CRIMINAL PROCEDURE ACT:  THE GRANT 
OF A DISCRETION TO A TRIAL COURT AS TO WHETHER OR NOT TO 
APPOINT AN INTERMEDIARY WHEN A CHILD WITNESS IS CALLED TO 
TESTIFY IN A CRIMINAL TRIAL 

 
49. We submit that the textual wording (as distinct from its potential 

misapplication) of section 170A(1) is unconstitutional for the following 

reasons: 

49.1. It does not constitute a reasonable legislative intervention or 

measure on the part of the State for the following reasons: 

49.1.1. It is not sufficiently responsive to the lived realities of the 

context (underpinned by the trauma) within which child 

victims / witnesses tender evidence in Court, or indeed, 

the context within which section 170A(1) is applied in 

practice; 

49.1.2. The prevalence (and impact) of sexual violence against 

women and children in South Africa demands that 

effective and appropriate measures are adopted; 

49.2. It does not accord with the truth-seeking objective sought to be 

achieved in a criminal trial; 
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49.3. The discretionary framework created by the section perpetuates 

the secondary trauma experienced by a child witness and for 

that reason violates a range of constitutional rights. 

Section 170A(1) does not constitute a reasonable legislative measure 
 
 
50. We submit that the State has an obligation inter alia to adopt reasonable 

legislative measures in order to ensure compliance with its constitutional 

obligations. 

51. In Government of the Republic of South Africa v Grootboom and 

Others180 this Court recognised that there is an obligation on the State 

to provide the legal and administrative infrastructure necessary to ensure 

that children are accorded the protection contemplated by section 28:   

“This obligation would normally be fulfilled by passing laws and creating 

enforcement mechanisms for the maintenance of children, their 

protection from maltreatment, abuse, neglect or degradation, and the 

prevention of other forms of abuse of children mentioned in s 28.”181  

52. This Court further recognised:  “It is a function of the State not only to 

provide a good legal framework, but to put in place systems that will 

enable these frameworks to operate effectively. Our maintenance courts 

and the laws that they implement are important mechanisms to give 

                                                 
180  2001 (1) SA 46 (CC) 

181  At para 78. 
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effect to the rights of children protected by s 28 of the Constitution. 

Failure to ensure their effective operation amounts to a failure to protect 

children against those who take advantage of the weaknesses of the 

system.”182 

(Emphasis added) 

53. Where legislative remedies are specifically designed to vindicate 

children's rights as efficiently and cost-effectively as possible fail to 

achieve that purpose, they do not provide effective relief183, and in our 

submission, they do not fulfil their objectives as “reasonable” measures. 

54. In S v P184, the Supreme Court of Appeal observed that the rights of 

children are all too frequently and brutally trampled over in our society. It 

further stated:  “Abuse of children is sadly an all too common 

phenomenon. Those guilty of violating the innocence of children must 

face the wrath of the courts. Section 28(1)(e) of the Constitution of the 

Republic of South Africa Act 108 of 1996 guarantees the rights of the 

child to, inter alia, be ‘protected from maltreatment, neglect, abuse and 

degradation’. Furthermore, in terms of our constitutional mandate to 

consider international law (see ss 231, 232, 233 and 234 of the 

Constitution), the United Nations Convention on the Rights of the Child, 

                                                 
182  In Bannatyne v Bannatyne (Commissioner for Gender Equality as Amicus Curiae) 

(2003) (2) SA 363 (CC). 
 
183  Bannatyne v Bannatyne (Commissioner for Gender Equality as Amicus Curiae) 

(2003) (2) SA 363 (CC) at 378. 
184   2000 (2) SA 656 (SCA) 
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1989, places an obligation on the Republic to eradicate violence against 

children.”185 

55. We further submit that section 170A(1) does not constitute a reasonable 

legislative measure when considered against: 

55.1. The constitutional rights at stake (which are addressed 

elsewhere in these Submissions); 

55.2. The context and application of section 170A(1) in practice; 

55.3. The trauma suffered by child witnesses when testifying in Court; 

55.4. The prevalence of sexual violence against women and children 

and the impact thereof on their well-being. 

 
56. The aforegoing issues, in our submission provide a context against 

which the constitutionality of section 170A(1) of the Criminal Procedure 

Act falls to be assessed.  It is well-accepted that context is central and 

“all-important” to an assessment and analysis of the reasonableness or 

otherwise of legislation.186 This is borne out by this Court’s recognition 

(in the context of awarding remedies in constitutional matters), that the 

Courts must “attempt to synchronise the real world with the ideal 

                                                 
185  At para 13. 
186  See:  Aktiebolaget Hassle and Another v Triomed (Pty) Ltd 2003 (1) SA 155 and 

Khosa and Others v Minister of Social Development and Others; Mahlaule and 
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construct of a constitutional world created...”187 By way of background, 

we refer to the case of X where the constitutional  

The context and application of section 170A(1) in practice 
 
 
57. The constitutionality of section 170A was challenged in the case of K v 

The Regional Court Magistrate N.O. and Others.188  

 

58. The complaint raised by the Accused was two-fold: the first objection 

related to the fact that an intermediary may convey the general purport 

of a question put during cross examination, that this constituted an 

unreasonable restriction on the part of an accused to cross-examine a 

witness and that its application results in a gross interference with the 

right to a fair trial.189; secondly, the Accused contended that the physical 

separation of the Complainant from the courtroom constituted a violation 

of an Accused’s right to a public trial.190 

 

59. In considering the background to the section, and the literature 

presented to the Court on the topic, Melunsky J had regard to the 

traumatic experience of child witnesses testifying before a Court.191 

 

 

                                                                                                                                            
Others v Minister of Social Development and Others 2004 (6) SA 505 (CC) at para 
49. 

187  Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) at para 94. 
188  1996 (1) SACR 434 (E). 
189  At 445. 
190  At 446. 
191  At 443. 
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60. After weighing up the need to protect young witnesses on the one hand, 

and the rights of the Accused on the other, the Court confirmed the 

constitutionality of section 170A.192 

 

61. In S v Mathebula193 the Court emphasised that the youthfulness of a 

witness is not sufficient reason for the appointment of an intermediary, 

but rather that it must appear to the Court that testifying would expose 

the witness to undue mental stress or suffering, as required by the 

section. 194  

 

62. The Accused, who was unrepresented, had not been given an 

opportunity to address the Court on the issue of the appointment of an 

intermediary; in this regard the Court stressed that the Accused must be 

given an opportunity to address the Court on this issue. 

 

63. In criticising the Magistrate for having appointed the intermediary, the 

Court commented that is was doubtful whether the Magistrate had 

considered the purpose of section 170A, and emphasised that an 

intermediary should only be appointed where testifying would expose the 

witness to undue mental stress or suffering. 195 

 

64. The Court found it unlikely that this was the case in light of the fact that 

the Complainant had been permitted to sit in Court after the close of the 

                                                 
192  At 448. 
193  1996 (2) SACR 231 (T). 
194  At 234. 
195  Ibid.  
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State’s case. The Court commented that: “Indien die blote annskoue van 

die beskuldigde die kind sodanig sou onstel dat dit geestespanning by 

haar veroorsaak, is dit moeilik verstaanbaar waarom sy toegelaat was 

om die res van die hofverrigtinge”.196 

 

65. In S v Stefaans197 the Court, whilst stressing that each case must be 

dealt with on its own merits, laid down certain general principles which 

govern an application for the appointment of an intermediary. These 

included, inter alia, the following198: 

 

65.1. A Court faced with such an application should be mindful of the 

dangers inherent in the use of an intermediary which might 

prejudice the right of an Accused to a fair trial. These are: (a) 

that cross-examination through an intermediary may be less 

effective than direct cross-examination of a witness; (b) that an 

Accused prima facie has the right to confront his accusers; and 

(c) that human experience shows that it is easier to lie about 

someone behind his back than to do so to his face; 

 

65.2. That giving of evidence in Court is inevitably a stressful 

experience and that in order for the section to find application,  

the Court must be satisfied that there will be undue stress, i.e. 

something in excess of the ordinary stress; 

 
                                                 
196  At 234. 
197  1999 (1) SACR 182 (C). 
198  At 187-188. 
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65.3. A witness who is known to the Accused and who knows the 

Accused, and is still prepared to testify, is less likely to be  

unduly stressed by the need to testify before the Accused, than 

one who is unknown to the Accused and may fear intimidation. 

This factor must be balanced by the factor referred to in 65.2 

above. 

 

65.4. If the application is not opposed, it may more readily be granted; 

 

65.5. If the application is opposed, the presiding officer should require 

that appropriate evidence be adduced to enable him to exercise 

proper discretion as to whether the section should be invoked or 

not. 

 

66. The Court found that in the case before it, the Magistrate had acted 

incorrectly in granting the application in terms of section 170A for the 

following reasons: firstly, there was no evidence to indicate “undue 

stress” which was greater than the ordinary stress to which witnesses, 

including witnesses in complaints of offences of a sexual nature, are 

subject; and secondly, as the application was opposed, the Magistrate 

should have conducted an investigation sufficient to establish whether 

factors were present which justified the application of the section.199  

 

                                                 
199  At 187. 
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67. Schwikkard200 criticises the first of the above-mentioned guidelines, 

being that a judicial officer should be mindful of the dangers which are 

inherent in the use of an intermediary which might prejudice the rights of 

the Accused to a fair trial.  She contends that Mitchell AJ does not 

balance this with a judicial reminder as to the purpose of Section 170A, 

namely to facilitate the ascertainment of the truth and further the 

constitutional rights of equality before the law.  According to the learned 

author without this balance the section will inevitably be “a weak 

instrument of reform”.201  

 

68. We should mention that Schwikkard also expresses alarm at the 

following guideline set out by Mitchell AJ: “A witness who is known to the 

accused and who knows the accused and is still prepared to testify is 

less likely to be unduly stressed by the need to testify before the 

accused than one who is unknown to the accused and may fear 

intimidation”.  She criticizes this guideline on the basis that it does not 

appear to be supported by research, and none is cited by Mitchell AJ.  

She states that “On the contrary available research suggests that 

children are frequently intimidated by perpetrators whom they know and 

who might be family friends or relatives, the relationship between child 

and perpetrator often causing the child to recant”.202 

 

                                                 
200  P J Schwikkard ‘Evidence’ SACJ (1999) 259. 
201  At 261. 
202  At 261, citing inter alia P Zief, ‘The Child Victim as Witness in Sexual Abuse Cases’ 

(1991) 4 SACJ 21 
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69. In S v M203 the Court noted that, whilst the constitutionality of section 

170A had been previously upheld204 “recourse to it must be with 

circumspection, given its inroads into the right to cross examine... 

[e]vidence must be lead, if necessary, and the trial court must be 

satisfied, on a balance of probabilities, that the witness, who must be 

under the age of eighteen years, would be exposed to undue mental 

stress or suffering if she testifies”.205 

 

70. The Court found that no evidence had been lead whether the 

intermediary qualified as such, that the Magistrate simply accepted the 

prosecution’s assurance that she did qualify, and that the Accused was 

not advised of his right to object to the intermediary’s appointment. The 

conviction and sentence were set aside206 

 

71. In S v Manqaba207, in considering the interest of the child witness, the 

Court “accepted that witnesses, especially children and children giving 

evidence in cases involving abuse, may be traumatised by both the 

adversarial process and aggressive cross-examination”, but noted that 

where this is anticipated, there are a number of tools which may be 

utilised to protect the child witness and ensure fair trial procedures.208 

The Court referred to foreign jurisdictions in this regard.209 

 

                                                 
203  [2004] 2 All SA 74 (D). 
204  K v Regional Court Magistrate NO 1996 (1) SACR 434 (E). 
205  At para [64]. 
206  Para [65] ff. 
207  2005 (2) SACR 489 (W). 
208  At 498. 
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72. In the South African context, the Court suggested that a compromise 

could be reached between two possibly opposing interests: concern for 

the vulnerable child witness, and the proper testing of evidence as part 

of the adversarial system. The Court noted that a balancing exercise 

must be conducted:  

 

“Sensitivity to the interests of witnesses (including children) should not 

contribute to an easy disregard for the guaranteed and basic principles 

underlying a fair trial. The public interest in a fair trial may well 

encompass a tension between recognition of the difficulties which may 

be experienced by witnesses and the value of adhering to fundamental 

fair trial criminal procedures.”210 

 

73. On the facts of that case however, the Court found that there was 

nothing on the record to suggest that the child had been or was about to 

be traumatised by the Court process in general or by questioning in 

particular. The Court noted that there was “nothing on the record which 

should have prompted implementation of the section 170A intermediary 

procedure...if the magistrate had felt it necessary, he could have initiated 

an enquiry into the advisability of following this procedure”211 

 

74. In S v Booi212 the Court considered whether there had been a need for 

the appointment of an intermediary in the Court a quo. The Court 

                                                                                                                                            
209  At 497. 
210  At 498. 
211  At 499. 
212  2005 (1) SACR 599 (BP). 
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reiterated that it is undue stress or suffering that was intended to be 

catered for by section 170A, and that an application in terms of section 

170A should not be granted merely because the victim is young. 213 

Other factors which should be considered including the intelligence, age, 

gender and personality of the witness, the nature of the witness, and 

more.214 

 

75. The Court further observed:  

 

“It is the responsibility of the presiding judicial officer to ensure that 

sufficient facts relating to the factors mentioned above, upon which the 

application may be meaningfully considered, are placed before him/her. 

This should be so even if the accused is legally represented and there is 

no opposition to the application. Section 170A (1) can only find 

application where a witness, under the age of 18 years, would be 

exposed to 'undue mental stress or suffering'. Whether or not the 

witness would be so exposed, does not depend on the co-operation of 

the accused's counsel or the lack thereof. It depends on a consideration 

of the above and similar factors.”215 

 

76. In conclusion, the Court found that the requirements in the present case 

“were not considered, let alone met”.216 The convictions were, for this, as 

well as other reasons, set aside.  

                                                 
213  At 604. 
214  At 604 citing the case of S v Mathebula 1996 (2) SACR 231 (T). 
215  At 604. 
216  At 605. 
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The trauma suffered by child witnesses when testifying in Court  
 
 
77. The implications of rape and sexual violence for children are particularly 

harsh.  In S v D217, the Court recognized (even prior to the adoption of 

the Constitution) that there was some evidence of mental scars (in that 

matter), and the probability that the memory of what occurred and of the 

concomitant humiliation will remain with these children for the rest of 

their lives, recognizing it as “not a pleasant prospect” for these children. 

78. In K v The Regional Court Magistrate N.O. and Others218 in 

considering the background to section 170A, and the literature presented 

to the Court on the topic, Melunsky J highlighted the following219: 

78.1. That a child witness may often find it traumatic and stressful to 

give evidence in the adversarial atmosphere of the court room; 

78.2. That the forceful cross-examination of a young person by skilled 

counsel may be more likely to obfuscate than to reveal the truth, 

and that criminal prosecutions might be thwarted because of the 

unwillingness of young witnesses to subject themselves to the 

ordeal of the Court hearing, even if the proceedings are in 

camera; 

                                                 
217   1989 (4) SA 225 (C) at 232E-F. 
218  1996 (1) SACR 434 (E). 
219  At 443. 
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78.3. That the ordinary procedures of the criminal justice system are 

inadequate to meet the needs and requirements of the child 

witness, and that section 170A is designed to address the 

imbalance and to provide protection for the young witness.  

79. According to the South African Law Commission’s (Project 107) Sexual 

Offences Report dated December 2002, “[i]t is widely recognized that 

testifying in Court is a traumatic event particularly when giving evidence 

in criminal proceedings involving a sexual offence.”220 

80. Research has shown that fear and intimidation do not encourage 

children to tell the truth, and that they are more likely to say “whatever 

they believe their perceived tormentor wants in order to put an end to 

their ordeal or to say nothing at all”.221   

81. In her article titled “The effect of the accusatorial system on the child 

witness”222 Karen Müller makes the following observations about the 

effect of the accusatorial system on child witnesses223: 

81.1. Giving evidence in Court is a stressful experience for a witness;  

                                                 
220  At page 128; para 4.5.2.1. 
221  P J Schwikkard ‘The Abused Child: A Few Rules of Evidence Considered’ SACJ 

(1999) 148 a 158, citing amongst others, G Goodman and V Helgeson, Child Sexual 
Assault: Children’s Memory and the Law (1985) 40 University of Miami LR, 181. See 
also K Müller & M Tait  ‘ A prosecutor is someone who cuts off your head: Children’s 
perception of the legal process’   SALJ (1997) Vol 114 at 593;  K Müller & M Tait ‘Are 
children beheaded and fed to Wild Animals? A study of the Perceptions of South 
African Children relating to the Judicial Process’ SALJ (1998) Vol 115 at 447. 

222  CARSA, Vol 1, No. 2, October 2000 
223  K A Hollely and K D Müller (1999) ‘The Child Witness: A Need for Court Preparation”, 

Obiter 20 (2): 368 
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81.2. If the child is the Complainant in the case, he or she will have 

the added stress of having to testify in the presence of the 

Accused; 

81.3. The child will then have to undergo cross-examination by the 

Accused or the latter’s representative; 

81.4. The cross-examination will often be hostile, and will be used to 

intimidate and confuse the child; 

81.5. The trial will take place in a setting which is alien to the child and 

the procedures followed are not understood by the ordinary lay 

person, using language that is formalistic and specialised.224 

82. Müller comments that many attorneys, mental health professionals and 

legal commentators claim that Court involvement traumatizes children 

victims, and that “[p]sychiatrists believe that psychological damage is 

caused not only by the abuse, but by being forced to testify in an open 

Court in the presence of the Accused” (emphasis added).225   

83. Müller refers to several studies conducted to determine the effect of 

testifying on children, and concludes that the findings in the various 

studies support the argument that traditional courtroom procedures “tell 

                                                 
224  At 15. 
225  At 15, citing B Bjerregaard  (1989) “Televised Testimony as an Alternative in Child 

Sexual Abuse Cases”  Criminal Law Bulletin March-April: 164 
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against eliciting complete evidence from children”.226 One of the studies 

suggests that whilst the physical context of the courtroom has 

traditionally presumed to promote the truth, this is not necessarily the 

case where the witness is a child”.227 

84. Often a child’s experience of language does not prepare him or her for 

interactions on an adversarial basis, as the purpose of the questions 

asked are often, for example, aimed at manipulating responses. 

85. Müller concludes that: 

“It is clear...that testifying in an accusatorial system has the following 

effect on child witnesses: 

Children experience a great deal of stress: and the methods by which 

the evidence is elicited create confusion and inaccuracies. 

All countries using the accusatorial system have created statutory 

exceptions for dealing with child witnesses since it is obvious that 

children cannot testify effectively in this environment. 

However, making patchwork improvements in an ad hoc fashion does 

not address the fundamental problem, namely that children cannot testify 

effectively in an accusatorial environment. The basis of any criminal 

                                                 
226  At 16. 
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system is the discovery of truth. If this is not being achieved, then it is the 

system which must change...”228 

(Emphasis added) 
 

 
The prevalence of sexual violence against women and children, its 
profoundly inimical impact on their well-being and the need for the law 
to be responsive to that reality 
 
 
86. The case-law referred to hereunder deals in the main with violence 

against women (as opposed to children).  However, we submit that it 

finds equal (and probably heightened) application and relevance in the 

context of children. 

 

87. In S v Staggie and Another229 the Court observed as follows: 

 

“South Africa has a very high crime rate. Violent crime is especially 

rampant. Violence against women is particularly widespread and the 

State has made crimes against women a priority area. The statistics that 

are available show that the amount of rape perpetrated in our country is 

especially high, even though many women do not report this crime for a 

variety of reasons... Women are reluctant to report such crimes, fearing 

                                                 
228  At 22. 
229  2003 (1) SACR 232 (C). 
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humiliation and embarrassment. Often they believe the criminal justice 

system to be unsympathetic. They often view it as a process that does 

not allow them to come out on the other side with their dignity intact. 

Greater assistance ought to be given to those women who wish to report 

rape and other sexual offences. If women saw that they will be spared 

public humiliation and embarrassment they may be more willing to lay 

charges and be witnesses in such cases.”230 

(Emphasis added) 

88. In S v Baloyi231 (though in the context of domestic violence) this Court 

recognised that the ineffectiveness of the criminal justice system in 

addressing family violence intensifies the subordination and 

helplessness of the victims.232 

89. This Court has also recognized that sexual violence and the threat of 

sexual violence goes to the core of women's subordination in society. 

According to this Court, “[I]t is the single greatest threat to the self-

determination of South African women.”233  More recently, this Court has 

reiterated that the prevalence of sexual violence in our society is deeply 

troubling.234 

                                                 
230  At 246-247. 
231  S v Baloyi (Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC) 
232  At para 12. 
233  K v Minister of Safety and Security 2005 (6) SA 419 (CC) at para 18. 
234  Masiya v Director of Public Prosecutions, Pretoria and Another (Centre for 

Applied Legal Studies and Another, Amici Curiae) 2007 (5) SA 30 (CC) at para 44. 
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90. In S v Chapman235 the SCA reaffirmed its determination to protect the 

equality, dignity and freedom of all women, and its commitment to show 

no mercy to those who seek to invade those rights.”236 

91. In Masiya v Director of Public Prosecutions, Pretoria and Another 

(Centre for Applied Legal Studies and Another, Amici Curiae)237, this 

Court observed as follows in respect of the evolution and development of 

laws relating to rape: 

“[28] Moreover the current law of rape has been affected by statutory 

developments in recent decades. In 1993 the rule that a husband could 

not rape his wife, the so-called marital rape exemption, was abolished; 

and the presumption that a boy is incapable of committing rape was 

abolished in 1987. There have also been changes to the law of evidence 

relating to sexual offences. These changes reflect our society's changing 

understanding of rape. Due in no small part to the work of women's 

rights activists, there is wider acceptance that rape is criminal because it 

affects the dignity and personal integrity of women. The evolution of our 

understanding of rape has gone hand in hand with women's agitation for 

the recognition of their legal personhood and right to equal protection. To 

this end, women in South Africa and the rest of the world have mobilised 

against the patriarchal assumption that underlay the traditional definition 

of rape. They have focused attention on the unique violence visited upon 

                                                 
235  1997 (3) SA 341 (SCA) 344J to 345E. 
236  S v Chapman 1997 (3) SA 341 (SCA) 344J to 345E; Carmichele v Minister of Safety 

and Security and Another (Centre for Applied Legal Studies intervening) 2001 (4) 
SA 938 (CC) para 62. 
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women. Much of this activism focused on creating support systems for 

women, such as rape crisis centres and abuse shelters; and also on the 

process whereby rape is investigated and prosecuted. It is now widely 

accepted that sexual violence and rape not only offend the privacy and 

dignity of women but also reflect the unequal power relations between 

men and women in our society.”238 

(Emphasis added) 

The truth-seeking objective of a criminal trial 
 
 
92. In S v Dzukuda and Others; S v Tshilo239 the Court observed as 

follows: 

“[11] It would be imprudent, even if it were possible, in a particular case 

concerning the right to a fair trial, to attempt a comprehensive exposition 

thereof. In what follows, no more is intended to be said about this 

particular right than is necessary to decide the case at hand. At the heart 

of the right to a fair criminal trial and what infuses its purpose is for 

justice to be done and also to be seen to be done. But the concept of 

justice itself is a broad and protean concept. In considering what, for 

purposes of this case, lies at the heart of a fair trial in the field of criminal 

justice, one should bear in mind that dignity, freedom and equality are 
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the foundational values of our Constitution.  An important aim of the right 

to a fair criminal trial is to ensure adequately that innocent people are not 

wrongly convicted, because of the adverse effects which a wrong 

conviction has on the liberty, and dignity (and possibly other) interests of 

the accused. There are, however, other elements of the right to a fair 

trial such as, for example, the presumption of innocence, the right to free 

legal representation in given circumstances, a trial in public which is not 

unreasonably delayed, which cannot be explained exclusively on the 

basis of averting a wrong conviction, but which arise primarily from 

considerations of dignity and equality.”240 

(Emphasis added) 

93. In K v The Regional Court Magistrate N.O. and Others241 in response 

to the issue raised relating the right of the intermediary to convey the 

general purport of a question put in cross-examination, the Court stated 

that it was quite apparent (from the evidence and literature before the 

Court) that it is in the interest of justice for questions to be posed to 

children in a way that is appropriate to their development, as this would 

further the truth-seeking function of the Trial Court without depriving the 

Accused of the right to cross-examine.242 

94. According to Schwikkard, in light of the belief that the adversarial system 

is the most effective way of attaining justice, “many of the rules of 
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evidence are directed at ensuring that the accused is afforded a fair trial, 

which includes protecting the accused from conviction on the basis of 

unreliable evidence”.243 In light of the constitutionally protected right to a 

fair trial and the specific children’s rights, a view is sometimes held that 

“[t]here is a potential conflict between the rights of the child and the 

rights of the accused”.244 Schwikkard however argues that the conflict is 

more apparent that real. 

95. In her article, she notes that the South African Law Commission, whilst 

supporting the view that cross-examination is the best method of 

ascertaining the truth, acknowledged that the neutral role assigned to 

presiding officers in the adversarial system, together with the principle 

that cross-examination must be allowed in practice, meant that presiding 

officers were very reluctant to limit cross-examination and that 

consequently child witnesses were frequently subjected to aggressive 

and intimidating examination which is neither necessary nor conducive 

to ascertaining the truth.245 

96. In considering the approach in foreign courts, Schwikkard notes that, in 

relation to the issue of the right of the Accused to confront a witness, a 

Canadian Court found that the Accused’s right to have an unobstructed 

view of the witness / Complainant was not an absolute or fundamental 
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but one which was subject to qualification in the interests of justice.246 

The Court considered the truth-seeking rationale underlying the 

confrontation rule, namely, the belief that a witness is less likely to lie in 

the presence of the Accused, but also found that there may be situations 

where confrontation is more likely to frustrate the Court’s ability to 

ascertain the truth, i.e., where the trauma the child suffers as a result of 

facing the Accused inhibits his or her ability to communicate 

effectively.247 

97. In United States Supreme Court case of Maryland v Craig:248 the Court 

held that a child could testify by one-way closed circuit television if it was 

shown that in the circumstances of a particular case the procedure was 

necessary to protect the child from the trauma that would result from 

testifying in the presence of the Accused.249 In reaching this decision, 

the Court took into account the State’s interest in protecting children and, 

like the Canadian Court, acknowledged that this procedure may assist in 

the search for the truth, as reducing the level of trauma suffered by the 

child could improve the child’s ability to communicate.250 

98. In commenting on the discretionary nature of section 170A, Schwikkard 

notes that this aspect of the provision appears to be to the detriment of 

the children, as this effectively means that children testifying through 
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intermediaries must be viewed as the exception rather than the norm.251  

She therefore suggests an amendment to the section to require a Court 

to use an intermediary in all cases where a child Complainant is required 

to testify, and that in those circumstances the Court would only be 

excused from doing so where it is clear that the child would not be 

traumatized or where it was possible to do so.  She concludes as 

follows: 

“Children have also been disadvantaged as a result of the mechanical 

application of the rules of the adversarial system, the primary culprits 

being the right to confront and the right to cross-examine.  It is precisely 

the rationale behind these rights however, namely truth seeking, which 

demands that alternate methods of receiving and testing children’s 

evidence be found.  It is by taking a contextualized and purposive 

approach in interpreting the Constitution that reforms aimed at giving 

children access to effective equality before the law will be possible.”252 

99. Whilst section 170A has been introduced to try and countenance the 

difficulties experienced by children in the criminal justice system, 

according to Müller, the primary difficulty in the use of these facilities is 

discretionary and dependant on whether the presiding officer is satisfied 
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that the child will experience undue mental stress or suffering in the 

event of testifying.253 

100. We submit that the objective of using an intermediary is to assist in 

accurate fact finding by adapting the adversarial system to take into 

account the harmful effect it may have on the child witness, thereby 

permitting the child to provide the Court with a more reliable account of 

the relevant events. To this extent, in our submission, the use of an 

intermediary is entirely consistent with the important aim of the right to a 

fair criminal trial which is to ensure adequately that innocent people are 

not wrongly convicted, because of the adverse effects which a wrong 

conviction has on the liberty, and dignity (and possibly other) interests of 

the Accused.  By facilitating accurate fact-finding, we submit that 

intermediaries play a critical role in meeting this objective. 

The constitutional rights at issue 
 
 
101. The recognition and protection of the right of every person to physical 

safety and integrity was recognised by our Courts even prior to the 

inception of our constitutional democracy.254 This right is now 

entrenched in section 12(1)(c) of the Constitution, which provides that 

everyone has the right to freedom and security of the person, which 

includes the right ... to be free from all forms of violence from either 

public or private sources. 
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102. The right to be free from violence including sexual violence, is bolstered 

by the constitutional rights of every person, 

102.1. to dignity in terms of section 10; 

102.2. to life in terms of section 11;  

102.3. to security in and control over their body in terms of 

section 12(2)(b); 

102.4. to equality and the prohibition of discrimination on the grounds of 

sex or gender (section 9); 

102.5. to privacy (section 14); and 

102.6. to the constitutional value of accountability. 

103. In respect of the subject-matter pertaining to this litigation the following 

specific rights of children are of particular importance: 

103.1. The right to be protected from maltreatment, neglect, abuse or 

degradation (section 28(1)(d)); 

103.2. A child’s best interests are of paramount importance in every 

matter concerning the child (section 28(2)). 

                                                                                                                                            
No.4 October 2001. 



 67   
 

(For the purposes of these Submissions we limit our focus to: (a) the 

right to be free from all forms of violence; (b) the right to equality; and (c) 

the best interests of the child.) 

 
The right to be free from all forms of violence 
 
 
104. It is now well-accepted that section 12 of the Constitution should be read 

with section 7(2) of the Constitution.  Section 7(2) imposes a duty on the 

State to “respect, protect, promote and fulfil the rights in the Bill of 

Rights”.  

105. Section 7 imposes three distinct duties on the state.  The duty to 

“respect” is negative.  It requires the state to refrain from infringing these 

rights.  The duty to “protect” is positive.  It obliges the state to protect 

these rights from infringement by third parties.  The duty to “promote and 

fulfil” is also positive.  It requires the state to use its power to advance 

these rights and assist individual rightholders to realise them.255 

106. It follows that the Constitution imposes a duty on the state to protect the 

public against violent crime.  This Court held in Carmichele v Minister 

of Safety and Security that in some circumstances this duty imposes “a 

positive obligation on the authorities to take preventative operational 

measures to protect an individual whose life is at risk from the criminal 

                                                                                                                                            
254  Mabaso v Felix 1981 (3) SA 865 (A) 874; Minister of Justice v Hofmeyr 1993 (3) SA 

131 (A) 145 to 146; Minister of Law and Order v Monti 1995 (1) SA 3 (A) 39. 
255  Pierre de Vos Pious wishes or directly enforceable human rights?  Social and economic 

rights in South Africa’s 1996 Constitution (1997) 13 SAJHR 67 at 79, 83 and 86 
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acts of another individual”.256  The SCA (and this Court) has since 

Carmichele repeatedly applied this principle by recognising 

circumstances in which the State is under a duty to take positive steps to 

protect members of the public against violent crime.257     

107. We submit that the right to freedom from violence imposes inter alia the 

following two specific obligations on the State (pursuant to its duties 

under section 7(2) of the Constitution): 

107.1. First, to protect through, inter alia, the adoption of preventative 

measures, all persons, and more particularly women and 

children against violence; 

107.2. Second, to protect women and children against secondary 

trauma arising from such violence inter alia, in the course of 

subsequent criminal proceedings.   This latter obligation, we 

submit, imposes a positive duty on the State to take measures to 

mitigate the trauma occasioned by evidence given by a child 

witness / Complainant inter alia, in the course of criminal 

proceedings.  

                                                 
256    Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC) para 45 
257   Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA) para 22;  

Van Eeden v Minister of Safety and Security 2003 (1) SA 389 (SCA) paras 13 and 
14;  Minister of Safety and Security v Hamilton 2004 (2) SA 216 (SCA) paras 16 to 
20;  Rail Commuters Action Group and Others v Transnet and Others 2005 (2) SA 
359 (CC) at paras 73 to 78. 
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108. We further submit that the State must adopt reasonable legislative and 

other measures in order to meet both the aforesaid obligations and refer 

to the submissions we have already made in this regard. 

The right to equality and non discrimination  
 
 
109. The constitutional value of equality has been long recognised as lying at 

the heart of the Constitution.258   

110. In Minister of Finance v Van Heerden259, this Court recognised that the 

achievement of equality goes to the bedrock of our constitutional 

architecture.260  It further observed that the Constitution commands us to 

strive for a society built on the democratic values of human dignity, the 

achievement of equality, the advancement of human rights and freedom. 

The Court thus acknowledged that the achievement of equality is not 

only a guaranteed and justiciable right in our Bill of Rights but also a 

core and foundational value; a standard which must inform all law and 

against which all law must be tested for constitutional consonance.  

111. In Van Heerden, this Court stated as follows: 

“[23] For good reason, the achievement of equality preoccupies our 

constitutional thinking. When our Constitution took root a decade ago our 

society was deeply divided, vastly unequal and uncaring of human 

                                                 
258  Fraser v The Children’s Court, Pretoria North, 1997 (2) BCLR 153 (CC) at para 20. 
259   2004 (6) SA 121 (CC). 
260  At para 22. 
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worth. Many of these stark social and economic disparities will persist for 

long to come. In effect the commitment of the Preamble is to restore and 

protect the equal worth of everyone; to heal the divisions of the past and 

to establish a caring and socially just society. In explicit terms, the 

Constitution commits our society to 'improve the quality of life of all 

citizens and free the potential of each person'.  

[24] Our supreme law says more about equality than do comparable 

constitutions. Like other constitutions, it confers the right to equal 

protection and benefit of the law and the right to non-discrimination. But 

it also imposes a positive duty on all organs of state to protect and 

promote the achievement of equality - a duty which binds the judiciary 

too.  

[25] Of course, democratic values and fundamental human rights 

espoused by our Constitution are foundational. But just as crucial is the 

commitment to strive for a society based on social justice. In this way, 

our Constitution heralds not only equal protection of the law and non-

discrimination but also the start of a credible and abiding process of 

reparation for past exclusion, dispossession, and indignity within the 

discipline of our constitutional framework.  

[26] The jurisprudence of this Court makes plain that the proper reach of 

the equality right must be determined by reference to our history and the 

underlying values of the Constitution. As we have seen a major 

constitutional object is the creation of a non-racial and non-sexist 
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egalitarian society underpinned by human dignity, the rule of law, a 

democratic ethos and human rights. From there emerges a conception 

of equality that goes beyond mere formal equality and mere non-

discrimination which requires identical treatment, whatever the starting 

point or impact. Of this Ngcobo J, concurring with a unanimous Court, in 

Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and 

Tourism and Others observed that: 'In this fundamental way, our 

Constitution differs from other  constitutions which assume that all are 

equal and in so doing simply entrench existing inequalities. Our 

Constitution recognises that decades of systematic racial discrimination 

entrenched by the apartheid legal order cannot be eliminated without 

positive action being taken to achieve that result. We are required to do 

more than that. The effects of discrimination may continue indefinitely 

unless there is a commitment to end it.'  

[27] This substantive notion of equality recognises that besides uneven 

race, class and gender attributes of our society, there are other levels 

and forms of social differentiation and systematic under-privilege, which 

still persist. The Constitution enjoins us to dismantle them and to prevent 

the creation of new patterns of disadvantage. It is therefore incumbent 

on courts to scrutinise in each equality claim the situation of the 

Complainants in society; their history and vulnerability; the history, 

nature and purpose of the discriminatory practice and whether it 

ameliorates or adds to group disadvantage in real life context, in order to 

determine its fairness or otherwise in the light of the values of our 
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Constitution. In the assessment of fairness or otherwise a flexible but 

'situation sensitive' approach is indispensable because of shifting 

patterns of hurtful discrimination and stereotypical response in our 

evolving democratic society. The unfair discrimination enquiry requires 

several stages. These are set out by this Court in Harksen v Lane NO 

and Others.”261 

(Emphasis added) 

112. In National Coalition for Gay and Lesbian Equality and Another v 

Minister of Justice and Others262 this Court recognized that a 

particular form of discrimination may be overlapping or intersecting 

discrimination on more than one of the grounds specified in section 9(3).  

Sachs J pointed out:  

“One consequence of an approach based on context and impact  would 

be the acknowledgement that grounds of unfair discrimination can 

intersect, so that the evaluation of discriminatory impact is done not 

according to one ground of discrimination or another, but on a 

combination of both, that is globally and contextually, not separately and 

abstractly. The objective is to determine in a qualitative rather than a 

                                                 
261  At para 23-27. 
262   1999 (1) SA 6 (CC) at para 22. 
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quantitative way if the group concerned is subjected to scarring of a 

sufficiently serious nature as to merit constitutional intervention.”263 

113. Women are particularly vulnerable and prone to violent abuse - 

especially sexual violence.  This Court has recognised that their 

subordination by these means is profoundly inimical to the constitutional 

value of substantive equality, that is, the right of every person “to equal 

protection and benefit of the law” and to “the full and equal enjoyment of 

all rights and freedoms” in terms of sections 9(1) and (2) of the 

Constitution.264 

114. Based on the aforesaid, we submit that women and more particularly girl 

children who are subjected to sexual violence, often suffer this violation 

on a number of intersecting and overlapping bases, viz,: 

114.1. On account of gender / sex; 

114.2. On account of race; 

114.3. On account of poverty and disadvantage; 

114.4. On account of their young age. 

                                                 
263  At para 113. See too: Canada (Attorney-General) v Mossop (1993) 100 DLR (4th) 

658. 
264  Prinsloo v Van der Linde 1997 (3) SA 1012 (CC) para 32; National Coalition for 

Gay and Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC) paras 16 and 60 
to 62. 
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115. Cumulatively, we submit, the aforesaid factors render the girl child 

particularly vulnerable to sexual violence. 

116. Consistent with the substantive notion of equality and in recognition of 

the particular vulnerability of girl children in respect of sexual offences, 

we submit that: (a) special measures must be adopted to protect children 

against any violence and sexual violence in particular; and (b) special 

measures must be adopted so as to protect such children against 

secondary / further trauma when later testifying in Court proceedings.  

117. We further submit that a failure to comply with the aforesaid duties will 

result in: (a) a continuation and perpetuation of violence against children; 

and (b) a perpetuation of the adverse consequences arising from such 

violence in respect of the physical, mental and spiritual consequences of 

the child involved.  These consequences, we submit have a particular 

impact on women and the girl child.  In S v J265, while the SCA 

acknowledged that although it is not all Complainants in sexual cases 

who are women, the fact is that in the overwhelming majority of cases, 

this is the case.  As a result, the SCA found that the effect of the 

cautionary rule was to discriminate against women.   

118. On analogous reasoning we submit if adequate measures are not put in 

place to mitigate the secondary trauma suffered by child Complainants in 

respect of sexual offences, the effect thereof is a judicial system which 

perpetuates such trauma.  This result, we say, has a discriminatory 
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effect on the girl child and is not consistent with the principle that the 

best interests of the child is of paramount importance in all matters 

concerning the child. 

 
 
 
 
Children’s rights 
 
 
119. It is now well-accepted that the package of children’s rights included in 

section 28(1) of the Constitution is not exhaustive of children's rights.  

Section 28(2) requires that a child's best interests have paramount 

importance in every matter concerning the child. According to this Court 

in Minister of Welfare & Population Development v Fitzpatrick266, the 

plain meaning of the words clearly indicates that the reach of section 

28(2) cannot be limited to the rights enumerated in section 28(1) and 

section 28(2) must be interpreted to extend beyond those provisions. 

According to this Court it creates a right that is independent of those 

specified in section 28(1). 

120. In F v F267, the Supreme Court of Appeal confirmed that the “best 

interests of the child” standard is, however, of necessity an 

indeterminate and relative one as the circumstances of each child within 

each family unit will vary across a wide spectrum of factors.268 

                                                                                                                                            
265   1998 (2) SA 984 (SCA). 
266   2000 (3) SA 422 (CC) at para 17. 
267   2006 (3) SA 42 (SCA). 
268  Ibid at para 8. 
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121. In R v H and Another269 the Court found that the best interests of the 

child principle is a universal one.270  It further recognized that implicit in 

the best interests of the child is his or her well-being, education, physical 

and mental health, spiritual, moral and social development.271  

122. In Hay v B and Others272 the Court held that the best interests of the 

child is the single most important factor to be considered when balancing 

or weighing competing rights and interests concerning children. It further 

observed that the duty to afford children protection falls on law 

enforcement agencies, all right-thinking people and ultimately the Court, 

which is the upper guardian of all children.  

123. We submit that the following aspects of the best interests of the child 

warrant highlighting: 

123.1. It refers to the composite well-being of the child as 

acknowledged by the Court in R v H and Another; 

123.2. It is indeterminate and fact-specific dependent; 

123.3. There is a particular imperative on all law enforcement agencies 

(including the Courts) to give effect to this principle. 

                                                 
269   2005 (6) SA 535 (C). 
270  At para 9. 
271  Ibid at para 10. 
272   2003 (3) SA 492 (W) at 494 / 495. 



 77   
 

The constitutional analysis  
 
 
124. Based on the aforesaid, we submit as follows: 

124.1. There are three rights in particular against which the evidence of 

child victims and child witnesses must be viewed.  These are:  

(a) the right to be free from all forms of violence and the 

attendant duty on the State to mitigate any consequent harm / 

secondary traumatisation resulting from a violation of this right; 

(b) the right to equality and its attendant recognition of multiple, 

overlapping and intersecting grounds of discrimination; (c) the 

fact that the best interests of the child are of paramount 

importance in all matters concerning the child. 

124.2. Based on the aforesaid rights, special measures must be put in 

place to mitigate the secondary trauma faced by victims of 

sexual abuse; 

124.3. For reasons aforestated and by virtue of its discretionary 

element (as presently provided for), we submit that section 

170A(1) in its present form does not fulfil the imperative of 

mitigating secondary trauma experienced by a particularly 

vulnerable category of witnesses.  In this regard, we highlight the 

following: 
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124.3.1. The context in which applications under section 

170A(1) have been brought and determined by 

reference to the case-law referred to hereinabove; 

124.3.2. The trauma experienced by child witnesses, 

particularly in the context of cases dealing with 

sexual offences; 

124.3.3. The prevalence and profoundly negative impact of 

sexual violence in particular on the lives of children; 

124.3.4. The truth-seeking objective of the criminal trial 

process. 

125. Based on the aforegoing, it is our submission: 

125.1. That section 170A(1) in its current form is unconstitutional; 

125.2. That for reasons canvassed hereinabove, paragraph 1 of the 

Order of the Court a quo falls to be confirmed subject to the 

Submissions we make under the heading of “the Order”; 

125.3. That a confirmation of the Order of the Court a quo as we 

suggest does not impede the rights to a fair trial of an Accused 

person given that it facilitates the truth-seeking function, one of 

the key objectives of a criminal trial.  To the extent that the Court 
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may find otherwise, we submit that, in any event, it constitutes a 

reasonable and justifiable limitation in terms of section 36 of the 

Constitution.  In this regard the following warrants emphasis:   

125.3.1. The best interest of the child is of “paramount 

importance” in all matters concerning the child.  It is 

well-documented that those best interests are not 

served through the trauma of testifying in Court in 

the absence of an intermediary; 

125.3.2. The purpose of the limitation would be to benefit a 

particularly vulnerable class of children who have 

either been subjected to or have witnessed sexual 

violence; 

125.3.3. The purpose sought to be served by such limitation 

is: (a) to mitigate the secondary trauma suffered by 

a child witness in respect of a sexual offence; (b) to 

ensure that the interests of justice are served 

through the criminal trial process by facilitating a 

platform for an accurate fact-finding exercise; 

125.3.4. That the extent of the limitation in respect of the 

Accused person is extremely narrow. It bears 

mention that the Accused person is not deprived of 

his right to cross-examine; 
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125.3.5. That the Order made by the Court a quo does not 

entirely eliminate any judicial discretion but, 

instead, but creates an obligation in respect of the 

use of intermediaries unless there are cogent 

reasons for doing otherwise; 

125.3.6. That if the discretionary nature of the section is 

retained in its present form, the following 

consequences may arise in the future in the event 

of the presiding officer misdirecting himself: 

(a) Convictions may be set aside, which may not 

be in the interests of justice; or 

 

(b) The trial may be ordered de novo, requiring the 

child Complainant or witness to give evidence 

afresh with all of its attendant adverse 

consequences on the well-being of the child. 

 

125.3.6  It may be argued that in the event of the presiding 

officer misdirecting himself in the exercise of his 

discretion, it will be open to the parties, and in 

particular to the prosecution where an application 

in terms of section 170A has been refused, to 

take the matter on review. The difficulty with this 

argument is plainly apparent: the onus is then on 



 81   
 

the Complainant or witness child, or rather, the 

prosecutor (who effectively ‘acts’ for the child in 

this regard) to challenge the order. 

 
 

The Order 
 

 
126. For reasons aforestated and in order to ensure a uniform approach, we 

submit that intermediaries must be appointed also in relation to a witness 

under the mental age of eighteen years, unless there are cogent reasons 

for not doing so.  In our submission, there is no rational basis for drawing 

a distinction between persons under the biological age of 18 and 

persons under the mental age of 18, as the Court a quo has attempted 

to do. 

127. Subject to the submissions made in the preceding paragraph, we submit 

that paragraph 1 of the Order made by the Court a quo falls to be 

confirmed in that the retention of section 170A(1) in its present form will 

result in a violation of the aforestated constitutional rights. 
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SECTION 170A(1) OF THE CRIMINAL PROCEDURE ACT:  THE UNDUE  
MENTAL STRESS OR SUFFERING REQUIREMENT 
 
 
128. In applying section 170A, it has been emphasised in the case-law that 

we have already referred to that it is the undue stress or suffering that 

was intended to be catered for by section 170A.273 

 

129. The application of the requirement of undue stress has been criticised 

for not conferring sufficient protection to children, and it has been 

suggested that the protections of section 170A should accrue to any 

child “who is the alleged victim of any assault or sexual offence on the 

basis that even ‘ordinary’ stress suffered by a child in the those 

circumstances is undue [which would] accord with our constitutional 

commitment to afford the most vulnerable members of society the right 

to equality before the law”.274 

 

130. In applying the requirement of undue stress strictly, sight is also lost of 

the additional purpose of the provision, namely, that limiting the stress 

and trauma suffered by child witnesses / Complainant is in the best 

interests of the child and conducive to ascertaining the truth.  

 

131. For reasons already canvassed in respect of the trauma suffered by 

child witnesses, we submit that there is no rational basis upon which the 

additional requirement of undue mental stress or suffering can be 

sustained. 
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132. We accordingly support its proposed elimination in the Order granted by 

the Court a quo. 

 

                                                                                                                                            
273  S v Booi 2005 (1) SACR 599 (BP). 
274  P J Schwikkard ‘Evidence’ SAJC (1999) 259 at 263. 
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SECTION 153(3) OF THE CRIMINAL PROCEDURE ACT 
 

133. Section 153 (3) of the Criminal Procedure Act reads as follows: 

“(3)  In criminal proceedings relating to a charge that the accused 

committed or attempted to commit- 

(a) any sexual offence as contemplated in section 1 of the 

Criminal Law (Sexual Offences and Related Matters) 

Amendment Act, 2007, towards or in connection with any 

other person;  

(b) any act for the purpose of furthering the commission of a 

sexual offence as contemplated in section 1 of the 

Criminal Law (Sexual Offences and Related Matters) 

Amendment Act, 2007, towards or in connection with any 

other person; or 

(c) extortion or any statutory offence of demanding from any 

other person some advantage which was not due and, by 

inspiring fear in the mind of such other person, 

compelling him to render such advantage,  

the court before which such proceedings are pending may, at the 

request of such other person or, if he is a minor, at the request of his 

parent or guardian, direct that any person whose presence is not 

necessary at the proceedings or any person or class of persons 

mentioned in the request, shall not be present at the proceedings: 

Provided that judgment shall be delivered and sentence shall be passed 
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in open court if the court is of the opinion that the identity of the other 

person concerned would not be revealed thereby.” 

 

134. Section 153 (5) of the Criminal Procedure Act reads as follows: 

 

“Where a witness at criminal proceedings before any court is under the 

age of eighteen years, the court may direct that no person, other than 

such witness and his parent or guardian or a person in loco parentis, 

shall be present at such proceedings, unless such person's presence is 

necessary in connection with such proceedings or is authorized by the 

court.” 

 

135. Prayers 3 and 4 of the Order275 granted by the Court a quo reads as 

follows: 

 

“(3) Subsection (3) of section 153 of the Act is declared to be 

unconstitutional for the reasons set out in this judgment.  The word 

“must” should be read in after the words “… if a minor” while the words 

“at the request of his parent or guardian” should be regarded as pro non 

scripto. 

                                                 
275  Record: Vol. 18; page 1779. 
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(4)  Subsection (5) of section 153 of the Act is declared to be 

unconstitutional for the reasons set out in this judgment.  The word 

“may” should be read as “must”.” 

 

136. The Court a quo observed as follows in this regard: 

 

136.1. That section 153(4) decrees that in criminal proceedings against 

an Accused who is under the age of eighteen years, the Court 

“shall” sit in camera, subject to the Court’s power to allow the 

presence of any person who is either necessary for the 

proceedings or whose presence is allowed by the Court276; 

 

136.2. That subsection 3, on the other hand allows the Court to exclude 

members of the public to protect the interest of a minor 

Complainant or child witness only at the request of the minor’s 

parent or guardian.  The Court a quo explained that the use of 

“may” vests the Court with a discretion as to whether to allow or 

refuse such a request277; 

 

                                                 
276  Record: Vol. 18; page 1759; para 7. 
277  Record: Vol. 18; page 1779. 
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136.3. The exclusion is dependent upon a request by or on behalf of 

the party whose interests might be adversely affected by the 

attendance of the public.  However, the Court is neither obliged 

to draw the parent’s or guardian’s attention to the potential 

protection that might be available for the minor concerned if a 

request were directed to the Court to sit in camera even after the 

child’s evidence has been concluded; nor consult the parties 

before declaring the trial to be in camera is rescinded.278 

137. In S v Geiges and Others (M & G Media Ltd and Others 

Intervening)279 the Court emphasised the importance of the open justice 

principle: 

“It has long been a fundamental principle of our common law that judicial 

proceedings must ordinarily take place in open court.”280 

 

“The principle of open justice is therefore normally based on two main 

considerations. The first is the fair-trial consideration because open 

justice is regarded as an important component of a fair trial. The second 

is the publicity consideration because members of society are entitled to 

be informed of the conduct of criminal proceedings and the 

administration of justice benefits from the publicity given to them. The 

                                                 
278  Record: Vol. 18; page 1779; para 8. 
279  2007 (2) SACR 507 (T) referring to the Leepile line of cases: S v Leepile and Others 

(1) 1986 (2) SA 333 (W); S v Leepile and Others (2) 1986 (2) SA 346 (W); S v 
Leepile and Others (4) 1986 (3) SA 661 (W); and S v Leepile and Others (5) 1986 (4) 
SA 187 (W). See also Shinga v The State and Another (Society of Advocates 
Pietermaritzburg Bar Intervening as Amicus Curiae); S v O’Connel and Others 
2007 (2) SACR 28 (CC) and South African Broadcasting Corporation Ltd v 
National Director of Public Prosecutions and Others 2007 (1) SACR 408 (CC) 

280  At para 47. 
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second consideration is important and needs to be considered in more 

detail in this application.”281 

 

138. The Court in Shinga v The State and Another (Society of Advocates 

Pietermaritzburg Bar Intervening as Amicus Curiae)282 however 

noted that “it is true, of course, that the principle of open justice is not 

without exception”.283 

 

139. In K v The Regional Court Magistrate N.O. and Others284 the Court 

noted that the purpose of insisting on a public trial is to enable the public 

to be fully informed of the evidence, as far as it is possible to do so, so 

that it may properly be able to evaluate any judgment.285  

 

140. It has been contended that, though a trial is held in camera, nothing is 

withheld from the Accused or his legal representative, so he has every 

opportunity of presenting his defence as adequately as if the trial were 

held in open Court.286 “The fairness of the trial in so far as he is 

concerned, is not therefore affected by the fact that the trial is held in 

camera.”287 

 

                                                 
281  At para 53. 
282  Shinga v The State and Another (Society of Advocates Pietermaritzburg Bar 

Intervening as Amicus Curiae); S v O’Connel and Others 2007 (2) SACR 28 (CC). 
283  At para 27. 
284  1996 (1) SACR 434 (E). 
285  At 447. 
286  S v Niesewand (1) 1973 (3) SA 581 (RA) at 582. 
287  S v Niesewand (1) 1973 (3) SA 581 (RA) at 582-3 in the context of the necessity of 

doing so in the interests of State security. 
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141. In Nel v Le Roux NO and Others288 the Court found that “there are well-

recognised exceptions in our criminal procedure to the general rule that 

criminal proceedings are to be conducted in open court”.289 

 

142. In S v Staggie and Another290 the Court noted that whilst the right to a 

public trial is a fundamental part of our legal system, that did not mean 

that there are no exceptions to this general rule.291 The Court went on to 

state that when a Court evaluates the question about whether or not a 

courtroom ought to be closed to the public, it has to balance the interests 

of those who are involved in such a situation. 292 

 

143. Similar to what was stated in the S v Niesewand case, the Court in S v 

Staggie noted that “the fact that the general public is being excluded 

from the Complainant's testimony does not mean that they will not be 

able to hear what happens in this part of the proceedings.”293 

 

144. This Court in South African Broadcasting Corporation Ltd v National 

Director of Public Prosecutions and Others294 noted that it is well 

recognised, that the interests of justice may require that the identity of 

children be protected, and that the names of Complainants in cases 

involving sexual offences be withheld.295 

                                                 
288  1996 (1) SACR 572 (CC). 
289  At 581 -582. 
290  2003 (1) SACR 232 (C). 
291  At 243. 
292  Ibid. 
293  At 244. 
294  2007 (1) SACR 408 (CC). 
295  At para141. 
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145. Based on the aforegoing, we submit that paragraphs 3 and 4 of the 

Order of the Court a quo in fact further the interests of justice. 

146. We further submit that there is no rational basis for the distinction 

presently drawn between section 153(3) and 153(4) of the Criminal 

Procedure Act and for that reason it does not comply with the prescripts 

of section 9(1) of the Constitution.296  

INTERNATIONAL LAW 
 
 
147. In terms of section 39 of the Constitution, a Court is enjoined when 

interpreting the Bill of Rights to:  (a) promote the values that underlie an 

open and democratic society based on human dignity, equality and 

freedom; and (b) to consider international law.  In addition, it may 

consider foreign law.  In terms of section 39(2), a Court is obliged, when 

interpreting any legislation, and when developing the common law or 

customary law, to promote the spirit, purport and objects of the Bill of 

Rights. 

148. The role of international law (and, to a certain extent, of comparable 

foreign case law) in interpreting the provisions of the Bill of Rights has 

been explored in a number of cases dealing with the Constitution.297  

                                                 
296  Van der Merwe v Road Accident Fund (Women's Legal Centre Trust as Amicus 

Curiae) 2006 (4) SA 230 (CC) para 42 and following. 
297  See, for example, Qozeleni v  G  Minister of Law and Order and Another 1994 (3) 

SA 625 (E) at 633F-G (1994 (2) SACR 340; 1994 (1) BCLR 75), Shabalala v 
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149. South Africa is a signatory to a number of international human rights 

instruments, the including the Convention on the Elimination of All Forms 

of Discrimination Against Women.   

150. The Convention on the Elimination of all Forms of Discrimination Against 

Women (CEDAW) has been described as the definitive international 

legal instrument requiring respect for and observance of the human 

rights of women.298  It is said to be “universal in reach, comprehensive in 

scope and legally binding in character”.299 

151. CEDAW was adopted by the United Nations in General Assembly 

Resolution 34/180 on 18 December 1979, and signed on 29 January 

1993 and ratified by South Africa on 15 December 1995. 

152. CEDAW itself contains no less than six articles that indirectly relate to 

violence against women.300 According to this Court CEDAW imposes a 

positive obligation on States to pursue policies of eliminating 

                                                                                                                                            
Attorney-General, Transvaal, and Another; Gumede and Others v Attorney-
General, Transvaal 1995 (1) SA 608 (T) at 640I-642J (1995 (1) SACR 88; 1994 (6) 
BCLR 85), Park-Ross and Another v Director: Office for Serious Economic 
Offences 1995 (2) SA 148 (C)  H  at 160E-I, S v Makwanyane and Another 1995 (3) 
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discrimination against women by, amongst other things, adopting 

legislative and other measures which prohibit such discrimination.301 

153. General Recommendation No. 19302 explicitly states that the general 

prohibition of gender discrimination includes “gender-based violence, 

that is, violence that is directed against a woman because she is a 

woman or that affects women disproportionately”.303 

154. General Recommendation No. 19 further recommended that in order to 

fulfil their duties under the Convention, States must take all measures 

necessary to provide effective protection to women, including 

comprehensive legal, preventative and other measures.304 

155. The principles underpinning CEDAW are also evident in the preamble to 

the Universal Declaration of Human Rights and article 4(d) of the 

Declaration on the Elimination of Violence Against Women.305    

156. Article 4(c) of Declaration on the Elimination of Violence against Women 

enjoins the States to exercise due diligence to prevent, investigate and, 

in accordance with national legislation, punish acts of violence against 

women, whether those acts are perpetrated by the State or by private 

                                                 
301  S v Baloyi (Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC) at 

para 13. 
302  U.N. Doc. HRI/GEN/1/Rev.1 at 84 (1994). 
303  Para 6. 
304  Para 24 (t). 
305  U.N. GAOR, 48th Sess., art. 1 UN.doc. A/Res/ 48/104 (1994). 
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persons.306 The exercise of due diligence requires that the State, not 

only enact legislation which punishes acts of violence against women, 

but additionally that it adopts a policy to prevent violence.  This 

obligation was recognized by this Court in Baloyi.307 According to this 

Court, it is instructive to note that freedom from violence is recognised as 

fundamental to the equal enjoyment of human rights and fundamental 

freedoms.  

157. This Court has recognised South Africa’s international law duty to 

prohibit all gender-based discrimination that has the effect or purpose of 

impairing the enjoyment by women of fundamental rights and freedoms 

and to take reasonable and appropriate measures to prevent a violation 

of those rights.308   

158. In Baloyi309, this Court observed that in seeking to remedy the injustice, 

the Legislature was acting in compliance with South Africa's international 

obligations. Freedom from fear, according to this Court is one of the 

fundamental rights identified in the preamble to the Universal Declaration 

of Human Rights (1948), which speaks of “. . . the advent of a world in 

which human beings shall enjoy freedom of speech and belief and 

                                                 
306  Declaration on Elimination of Violence Against Women proclaimed by General 

Assembly Resolution 48/104 of 20 December 1993.  
307  At para 13. 
308  S v Baloyi (Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC) at 

para 13; Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC) at para 
62; Van Eeden v Minister of Safety and Security 2003 (1) SA 389 (SCA) paras 15;  
Heléne Combrinck, ‘Positive state duties to protect women from violence: Recent South 
African developments’ (1998) 20 Human Rights Quarterly 666 at 671 to 681. 

309  At para 13. 
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freedom from fear and want has been proclaimed as the highest 

aspiration of the common people”. 

159. Similarly the African Charter on Human and Peoples' Rights obliges 

signatory States to ensure the elimination of discrimination against 

women.310 

160. The Protocol to the African Charter on Human and Peoples Rights on 

the Rights of Women in Africa,311 which South Africa has ratified 

provides for the introduction of a normative value system of gender 

equality and a commitment to bring about a legislative and institutional 

framework that supports the establishment and  maintenance of this 

normative value system.  Article 2 addresses the elimination of 

discrimination against women.   Article 3 addresses the right to dignity 

and article 4 provides for the rights to life, integrity and security of the 

person.  

161. The Convention on the Rights of the Child, which was ratified by South 

Africa on 16 June 1995, provides as follows in Article 3(1): “In all actions 

concerning children, whether undertaken by public or private social 

institutions, courts of law, administrative authorities or legislative bodies, 

the best interests of the child shall be a primary consideration.” 

                                                 
310  Articles 18 and 19. 
311  Adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo , 11 July 

2003  
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162. The “best interests of the child” standard has in fact been identified by 

the Committee on the Rights of the Child, the supervisory body provided 

for by the Convention on the Rights of the Child for the implementation 

of its provisions, as one of the four key articles in the Convention, ‘those 

articles which in its opinion provide the ''soul'' of the Convention . . . the 

value system on which the Convention is based.’312 

163. The African Charter on the Rights and Welfare of the Child (the Charter), 

which was ratified by South Africa on 7 January 2000 provides in Article 

4(1): “In all actions concerning the child undertaken by any person or 

authority the best interests of the child shall be the primary 

consideration.” 

164. We submit that the contentions advanced by POWA in these 

Submissions are entirely consistent with South Africa’s international 

obligations.  
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Eide, Catarina Krause and Allan Rosas (eds) Economic, Social and Cultural Rights: A 
Textbook (1995) 289 at 291 - 4. 
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CONCLUSION 
 
 
165. For reasons aforestated and subject to certain qualifications pointed out 

hereinabove, we support the confirmation of prayers 1, 3 and 4 of the 

Order of the Court a quo. 
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