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INTRODUCTION 
 

The Centre for Child Law and Childline submitted joint written and oral 

submissions in the court a quo. These are fresh submissions, again presented 

jointly on behalf of the Centre for Child Law and Childline. We have been granted 

leave to present written and oral submissions by this honourable Court. 

 

THE SCHEME OF THESE SUBMISSIONS 
 

1. The submissions begin with a brief discussion of the application of section 

28(2) of the Constitution, within the context of international law. 

 

2. Following this is our response to the issues raised by the Minister of 

Justice and Constitutional Development.  

 

3. Firstly, the Minister raised the point that the problems in the system 

relating to how children are treated as victims and witnesses in the 

criminal justice system are not a result of any provisions being 

unconstitutional, but rather a problem of interpretation and 

implementation. The submissions counter this by demonstrating that the 

Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 

of 2007 (“Sexual Offences Act”) has a central objective “to afford 

complainants of sexual offences the maximum and least traumatizing 



 

 4

protection that the law can provide”. The setting of guidelines alone will 

not cure the defects in the law. 

 

4. The submissions go on to deal with the second issue raised by the 

Minister, namely: the court should not have raised the constitutional 

issues on the facts of this case and in the manner that it did. This 

argument rests on two elements: firstly that the constitutional issues were 

not relevant in the context of the case, and secondly that the court should 

not have raised the constitutional issues without concluding the factual 

issues first.  

 

5. The submissions respectfully advance cogent arguments as to why these 

objections raised by the Minister can be dismissed. The court’s 

explanation as to why the constitutional issues raised were germaine to 

the conclusion of the sentencing process is examined, and further 

arguments are advanced in support of the reason why it was appropriate 

for issues to be raised. The second element of the argument, namely that 

the factual issues had not been disposed of first, is also countered through 

argument supported by case law.  

 

6. The submissions then turn to the other main leg of the Minister’s 

contentions: namely, that the court was obliged to apply section 39(2) and 

to attempt a reading down. This point is challenged using arguments 
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supported by academic analysis and case law. In essence, our argument 

is that the courts are empowered – but not obliged – to utilise section 

39(2), but that this is not necessary in cases such as this one where the 

impugned provisions engage with a specific right in the Bill of Rights, 

namely, section 28(2).  

 

7. We argue that the court a quo was acting within its powers when it directly 

applied the Constitution to the legislation and made its orders of invalidity 

and its remedial orders. 

 

8. The submissions then turn to an examination of the findings of the court. 

Each of the sections which were found to be unconstitutional is examined, 

and the courts orders in respect of each discussed. Support is provided 

for each of the orders of invalidity, and in the main, for the remedial 

options adopted by the court. In respect of the oath and admonition clause 

(s 164 of the Criminal Procedure Act no 51 of 1977), the submissions 

include suggestions to obtain, with respect, a more optimal result than that 

ordered b                           

y the court a quo. 

 

9. The submissions conclude with a prayer that the declarations of invalidity 

(to the extent set out in the judgment) be upheld, and that the 

corresponding appeal be dismissed. 
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THE BEST INTERESTS OF THE CHILD AS THE PARAMOUNT 

CONSIDERATION 

 

10. Section 28(2) of the Constitution states that ‘[a] child’s best interests are of 

paramount importance in all matters concerning the child.’ 

 

11. According to Friedman and Pantazis1 section 28(2) appears to be aimed 

at addressing the vulnerability of children, and ensuring that their rights do 

not, as in the pre-constitutional era, frequently have to give way to the 

rights of others. According to Friedman and Pantazis, section 28(2) 

implies that in every matter where a child’s rights are (substantially) 

involved, those interests must be taken into account.  

 

12. The recent judgment of S v M (Centre for Child Law as Amicus Curiae)2 

provides clear guidance on how to apply the paramountcy principle. The 

court cited De Reuck v Director of Public Prosecutions, Witwatersrand 

Local Division and Others3 and Sonderup v Tondelli and Another4 

with approval and confirmed that the best interest principle can be limited 

and cannot assume dominance over other constitutional rights.5 

 

                                            
1 Friedman and Pantazis in Woolman et al (eds) (2006) p 47-34 to p 47-35. 
2 2008 (3) SA 232; 2007 (12) BCLR 1312 (CC); 2007 (2) SACR 539 (CC) (hereafter “S v M”). 
3 2004 (1) SA 406 (CC); 2003 (12) BCLR 1333 (CC). 
4 2001 (1) SA 1171 (CC). 
5 Par [25]. 
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13. However the court stated that “section 28(2) read with 28(1) establishes a 

set of children’s rights that courts are obliged to enforce” and that 

“statutes must be interpreted and the common law developed in a manner 

which favours protecting and advancing the interests of children; and that 

courts must function in a manner which at all times shows due 

respect for children’s rights”.6 The reference to “the courts must 

function” is of particular relevance to this case. 

 

14. S v M dealt with the sentencing of primary care-givers, and what the 

Constitutional Court essentially requires from the sentencing court is a 

change in mindset, one that takes appropriate account of the normative 

framework of the Constitution including children’s rights. The Centre for 

Child Law and Childline submit that the guidance of S v M is not limited to 

the facts of that matter but that any court, seized with a matter involving 

children, is at all stages of the proceedings constitutionally obliged to 

consider the best interests of the child. 

 

15. It is submitted that in all criminal proceedings in which a child victim or 

witness is involved the court must have the same child-centred focus on 

the best interests of the child. 

 

 

 
                                            
6 Par [14] to [15]. 



 

 8

INTERNATIONAL LAW 
 

16. S v M recognised that section 28 has its origins in international 

instruments and that the UNCRC has become the international standard 

against which to measure legislation and policies. 7 In our written 

submissions to the court a quo we set out the international law in some 

detail, and we will not repeat that here, save to recall certain provisions of 

the UN Guidelines on Justice Matters Involving Child Victims and 

Witnesses of Crime (hereafter “the UN Guidelines”).  

[Record volume 10 page 1061-1070] 

 

17. The specific guidelines contained in the UN Guidelines can be distilled as 

follows: 

 

The right to be treated with dignity and compassion 

17.1. The child is an individual with individual needs and should be 

treated in a sensitive and respectful manner at all stages of the 

process taking into account the child’s personal situation, age 

gender and maturity and with respect for the child’s physical, mental 

and moral integrity.8  

 

The right to be protected from discrimination 

                                            
7 Par [16]. 
8 Par 10 – 14 of the UN Guidelines. 
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17.2. The justice process and services must protect the child from 

discrimination and must be sensitive to differences, including but 

not limited to: language, gender, ethnic origin, social background, 

religion and culture.9  

 

17.3. A child’s testimony may not be presumed to be invalid or 

untrustworthy by reason of the child’s age alone as long as the child 

is of an age and maturity to give intelligible and credible testimony.   

 

The right to privacy 

17.4. The UN Guidelines state the child’s privacy as a matter of primary 

importance. Measures should be taken to protect the child from 

undue exposure to the public by holding hearings in camera.10 

 

The right to be protected from hardship during the justice process 

17.5. Measures to ensure that the best interests and dignity of the child 

are protected can minimise hardship experienced during the 

process. Such measures may include:11 

 

17.5.1. a support person throughout all the stages of the process; 

17.5.2. access to professional services to enable children to 

participate effectively at all stages of the process; 

                                            
9 Par 15 – 18 of the UN Guidelines. 
10 Par 26 – 28 of the UN Guidelines. 
11 Par 22 – 25, 29 – 31 and 32 – 34 of the UN Guidelines. 
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17.5.3. as much certainty as possible for the child about what to 

expect during the process; 

17.5.4. protection from intimidation, threats and harm; 

17.5.5. ensuring that there are as few delays as possible;12 and 

17.5.6. the use of child-sensitive procedures including a 

interview room designed for children, modified court 

hearings scheduled at times appropriate for the child, more 

frequent recesses, examination and cross-examination in a 

sensitive manner and ensuring that the child only has to go 

to court when necessary. 

 

18. The UN Guidelines also gives direction on training and stresses the 

importance of training in child-sensitive procedures for all professionals 

involved at all stages of the justice process with a view to improving and 

sustaining specialised methods to deal effectively with child witnesses.13 

 

 

 

 

 

 

                                            
12 The Children’s Act 38 of 2005 provides at section 6(4)(b) that “In any matter concerning a child 
a delay in any action or decision to be taken must be avoided as far as possible”. 
13 Par 40 – 46 of the UN Guidelines place specific emphasis on a multi-disciplinary approach and 
co-operation between different professionals involved at different stages of the process. 
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RESPONSE TO ISSUES RAISED BY THE MINISTER 

 

19. It is necessary to respond to issues raised by the 1st Respondent, the 

Minister of Justice and Constitutional Development (“The Minister”). 

 

20. In the court a quo, the Minister was represented by Counsel, who also 

represented the Ministries of Education and of Social Development. I will 

refer to him as counsel for the Ministers. Substantial heads of argument 

were placed before the Court a quo, as well as a reply to submissions 

made by other parties, and counsel for the Ministers made oral 

submissions before the Court.  

[Record volume 6 page 493-522] 
[Reply in record volume 6 page 523-555]. 

 

21. As is evident from various paragraphs in the judgment, counsel for the 

Ministers made a number of concessions regarding the unconstitutionality 

of certain provisions.  

[Reported judgment pages 239, 241 and 243 par [96], [112] and 
[128]] 

 

22. The Notice of Appeal filed with this court by the Minister of Justice and 

Constitutional Development on 10 June 2008 setting out the grounds on 

which she appealed in terms of section 1 to 6 of the order.  

[Record volume 18 page1798 to1800] 
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23. In paragraph 99 of the Heads of the Argument, the Minister explains that,  

having reconsidered the matter, she now believes the impugned sections 

are not unconstitutional. 

 

24. It is to the points raised in the Heads of Argument by counsel for the 

Minister that we now turn our attention.  

 

Failures in the system are due to incorrect interpretation and not to 

unconstitutionality of legal provisions 

 

25. The first point raised is that “the children’s provisions in the Criminal 

Procedure Act” – as referred to by the Minister – are not unconstitutional, 

and that failures in the system are due to incorrect implementation and 

interpretation. The solution proposed by the Minister is that the court 

should have simply issued guidelines to ensure that court officials operate 

in a manner that is consonant with the best interests of the child. 

[Heads of Argument of the Minister par [2] and [3]] 

 

26. Our response to this is that we are here dealing within the realms of 

statutory provisions. The Sexual Offences Act (which recently amended 

sections of the Criminal Procedure Act relevant to this matter) has the 

following objectives, set out at section 2: 
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“The objects of the Act are to afford complainants of sexual 
offences the maximum and least traumatizing protection that 
the law can provide, to introduce measures which seek to enable 

the relevant organs of state to give full effect to the provisions of the 

is Act to combat, and ultimately eradicate the relatively high 

incidence of sexual offences committed in the Republic …” 

 

27. If, as the Minister asserts, the failure to fulfill the best interests of the child 

is a matter of degree, rather than a violation of rights, then the objects of 

the Act are important, because they set a high threshold for measurement 

of whether the provisions in fact afford complainants, in this case child 

complainants, the maximum and least traumatizing protection that the law 

can provide. 

 

28. The Centre for Child Law and Childline disagree with the Minister’s view 

that this case is about whether guidelines can help to shore up a failing 

system, without there being any need to examine whether the statutory 

law goes far enough to protect children appearing in the courts. Specific 

provisions have been identified, examined, and found unconstitutional in 

the course of this matter. We support the court a quo’s findings of 

invalidity, and are of the view that the remedies will afford children much 

greater protection than what is experienced by them under the current 

law. It is our view that guidelines alone would not be able to achieve that 

effect. 
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Court should not have raised the constitutional issues on the facts of this case 

and in the manner that it did 

 

29. The Minister seems to accept that the court did not act beyond its powers 

in raising the constitutional issues mero motu, and heads of argument 

prepared by her counsel include a reference to Potgieter v Lid van die 

Uitvoerende Raad: Gesondheid, Provinsiale Regering, Gauteng en 

Andere14 as support for this. Other cases that also provide authority for 

the power of the High Courts to raise constitutional issues mero motu are 

S v Ntuli;15 S v Manamela and Another (Director-General of Justice 

Intervening);16 Westley and Others v Attorneys Fidelity Fund.17 

 

30. The Minister raises a query, however, as to whether the court a quo was 

entitled to raise the constitutional issues on the facts of this case, and 

whether it was appropriate to do so. There are two elements to this 

argument. 

 

31. The first is whether the constitutional issues were relevant in the context 

of making a decision to confirm the convictions and hand down the 

minimum sentence. The second relates more to timing – that the 

                                            
14 2001(11) BCLR 1175(CC). 
15 1996 (1) SA 1207 (CC). 
16 2000 (3) SA 1 (CC). 
17 2004 (3) SA 31 (C). 
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constitutional issues should not have been dealt with prior to all the non-

constitutional matters being settled. 

 

Constitutional issues not relevant to context 

 

32. With regard to the first element, the point raised by the Minister is that the 

constitutional issues relating to the child victims in the case were not 

relevant to the determinations of conviction and sentence in terms of 

section 51 of Act 105 of 1997, as the task at hand was to make decisions 

relevant to the accused. 

 

33. When a court observes unconstitutionality in law, such court is under an 

obligation to raise those issues. This flows from section 2 of the 

Constitution which provides that law or conduct inconsistent with the 

Constitution is invalid, and the obligation imposed by the Constitution must 

be fulfilled, and section 8(1) which provides that the Constitution applies to 

all law, and is binding on the legislature, the executive and the judiciary. 

 

34. In the judgment of the court a quo Mr Justice Bertelsmann explains quite 

clearly why he considered that the constitutional matter needed to be 

decided before the questions of the correctness of the convictions could 

be addressed. He refers to them only cursorily, explaining that this is 
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because counsel for the accused may still wish to deal with some of the 

points when the sentencing process resumes. 

[Record volume 18 page 1735] 
[Reported judgment page 227par [26]] 

 

35. Amongst the issues that are germaine to the determination of the case are 

the following: 

35.1. whether evidence that was given in a fashion that might be 

regarded as unconstitutional should be received; 

35.2. whether the lengthy postponements had a telling effect on the 

children’s evidence; 

35.3. whether the conduct of the proceedings was constitutionally 

appropriate, and if not, what remedy there might be; 

35.4. If not, could the evidence pass muster if it was held that it was 

tainted by unconstitutionality. 

[Record volume 18 page 1735] 
[Reported judgment page 227par [26]] 

 

36. The court noted that the issues addressed are of relevance to most, if not 

all, matters in which child victims and child witnesses are involved and it 

was therefore “in the public interest and in the interests of justice” that 

they be dealt with.  

 

37. The court relied on the case of AD and Another v DW and Others 

(Centre for Child Law as Amicus Curiae; Department of Social 
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Development as Intervening Party).18 In that matter, an order had 

already been made by this Court pertaining to the referral of the matter to 

the Children’s Court for the hearing of an application for inter-country 

adoption. This Court nevertheless found it necessary to consider the 

principles relating to the case (though their determination would have no 

direct bearing on the case of the particular child  in relation to whom the 

application had been brought). The court decided to hear the appeal 

because it was “in the interests of the many children whose future will be 

at stake in days to come”19 that more clarity be given to the principles 

relating to inter-country adoption. 

 

Court should not have raised constitutional issues before concluding the factual 

issues 

 

38. The second element of the argument raised by the Minister is that the 

court should not have raised and dealt with the constitutional issues 

before completing all other non-constitutional issues in the case. 

 

39. Section 172(2)(b) provides that a court which makes an order of 

constitutional invalidity may adjourn the proceedings, pending a decision 

of the Constitutional Court. 

 
                                            
18 2008 (3) SA 183 (CC); 2008 BCLR 359, paras [20] and [21]. 
19 Ibid para [20]. 
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40. The general principle from Constitutional Court case law20 is that where it 

is possible to decide any case, civil or criminal, without reaching a 

constitutional issue, that is the course that should be followed. 

 

41. However in S v Dhlamini; S v Dladla and others; S v Joubert; S v 

Schietekat21 this court said that it did not approve of an order of 

constitutional invalidity being made in the absence of any remaining triable 

issue.  

 

42. The difficulty facing the court a quo was this: whilst interpreting the 

relevant sections of the Criminal Procedure Act to determine whether he 

was satisfied with that the convictions were in order (as required by 

section 52(2)(b)(ii)), he faced the reality that several provisions in the 

Criminal Procedure Act failed to achieve the protection of children’s rights 

best interests rights in terms of section 28(2) of the Constitution, and that 

these issues also had a bearing on the admissibility of evidence against 

the accused. He was thus duty bound, as the upper guardian of all minors, 

as well as member of the judiciary bound by the Constitution, to raise and 

deal with the constitutional issues. 

 

                                            
20 S v Mhlungu and Others 1995 (3) SA 867 (CC) par [59]; and Ex Parte Minister Minister of 
Safety and Security and Others: In Re Walters and Another 2002 (4) SA 613 (CC) par [63] 
and [64]; De Kock and others v Van Rooyen 2005 (1) SA 1 (CC) par [22]. 
21 1999 (2) SACR 51 (CC) par [27]. 
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43. The correct procedure or timing of that exercise is difficult to assess. We 

speculate that the dilemma Mr Justice Bertelsmann faced was this. On the 

one hand, the court should first aim to deal with non-constitutional issues. 

On the other, if the court did so and brought the matter to a conclusion via 

a summary trial and if applicable, the passing of sentence, there would be 

no further triable issue. The constitutional concerns might then have been 

considered moot, and there would no platform from which to investigate 

the constitutional issues. 

 

44. In our view it was necessary and in the interests of justice for the court a 

quo to investigate the constitutional issues once they had arisen during his 

attempts to interpret the relevant provisions and make decisions about the 

evidence that had been given by the children. As explained in the 

judgment, the issues raised may also have a bearing on the admissibility 

of evidence against the accused. 

[Record volume 18 page 1735] 
[Reported judgment page 227par [26]] 

 

45. According to Phumelela Gaming and Leisure Ltd v Grundling and 

others22 the question of what is in the interests of justice (the judgment 

was in the context of applications to appeal directly to the Constitutional 

Court) should be examined thus:  

“Of crucial importance is what is in the interests of justice. Factors 

which may be relevant to the inquiry include: the circumstances of 

                                            
22 2007 (6) SA 350 (CC). 
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the parties, the nature of the rights involved, the question whether 

the issue has been decided by the SCA, the question whether or 

not anyone else might be harmed by the relief sought and the 

prospects of success.”23 

 

46. It is submitted that these factors have relevance here in determining 

whether it was in the interests of justice for the constitutional issues to be 

raised as and when they were. In this matter, the rights being infringed 

were those of a vulnerable group, namely child victims and witnesses. The 

concerns relating to victims and witnesses in criminal matters will rarely be 

brought directly to the attention of the courts. Most child victims, like those 

in the cases of Mokoena and Phaswane come from poor families. One 

cannot imagine them waging the kind of battle brought by Ms Carmichele 

that resulted in the judgment cognisant of the rights of crime victims in 

Carmichele v Minister of Safety and Security and Another (Centre for 

Applied Legal Studies as Amicus Curiae).24  

 

47. Although fairness in criminal proceedings must surely take cognisance of 

the victims of crime as well as the offenders, the channels for victims to 

raise such matters are limited due to the structure of criminal proceedings 

where the State has taken on the role of prosecuting on behalf of the 

victims. The victims are not direct protagonists in criminal matters. 

 

                                            
23 Ibid par 24. 
24 2001 (4) SA 938 (CC). 
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48. It was in the interests of justice to raise and investigate the constitutional 

issues once they had been identified. Ensuring that evidence can be 

effectively placed before a court in a criminal trial is a crucial aim of the 

criminal justice system. As mentioned by the Court a quo in its judgment, 

the issues relating to the giving of evidence would have a bearing on his 

decisions about whether to confirm the conviction. The facts arising from 

the cases of Mokoena and Phaswane showed that the laws aiming to 

assist to children to participate properly in the giving of evidence fell 

woefully short of the desired aim, and in doing so were hampering the 

interests of justice, as well as violating the rights of children in terms of 

section 28(2) of the Constitution.  

 

49. The same question about timing and process was raised by the Minister in 

the case of Masiya v Director of Public Prosecutions, Pretoria and 

Another.25 In that matter, this court said as follows in reply to the 

question: 

“She [the Minister] relied on the decision of this court in S v Mhlungu 

and Others that the Regional Court should have decided the guilt or 

otherwise of Mr Masiya on the facts and without considering the 

constitutional issue of developing the definition of rape. That might well 

have been the proper way to deal with this matter. However, the failure 

to do so is, in the facts of this case, of no consequence. When the 

matter was referred to the High Court in terms of s 52 of the Act, that 

Court had to determine whether the conviction was in accordance with 

justice before considering an appropriate sentence. The Court called 
                                            
25 2007 (5) SA 30 (CC). 
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for further evidence and confirmed the conviction. Strictly speaking, it is 

that finding, amongst others, and not the finding by the regional court, 

against which the leave to appeal is sought.”26 (References not 

included). 

 

50. The question might be asked then, whether Mr Justice Bertelsmann 

should also have proceeded with the determination required of him by 

section 52 of the Act,27 before dealing with the constitutional issues. This 

again requires speculation. If the court decides that it is not satisfied that 

the conviction is sound (due to problems with the evidence), we do not 

know what evidence the court may still need to consider at the summary 

trial.  

 

51. Is anyone prejudiced by the decision of the court a quo to deal with the 

constitutional question how and when it did? Concluding trials speedily is 

always considered the best option, particularly where children are 

involved. This case has dragged on interminably, firstly because of delays 

in the magistrates court, and then because of the referral system which 

was at time required for the passing of minimum sentences in terms of 

section 52 of the Criminal Law (Sentencing) Amendment Act. Although 

that section has now been amended, the procedure as set out in the Act 

prior to the Amendment is still applicable in this case. 

 

                                            
26 Ibid at para [35]. 
27 Criminal Law (Sentencing) Amendment Act no 105 of 1997. 
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52. Any adverse effects of the delay on the accused are mitigated by the fact 

that they are on bail.  

 

53. It is possible, though not conclusively foreseeable, that the child victims in 

the cases of Mokoena and Phaswane may have to testify again. If so, this 

will be partially the result of a flawed law (section 52 of Act 105 of 1997) 

which has subsequently been amended by the Criminal Law (Sentencing) 

Amendment Act no 38 of 2007, which came into operation on 31 

December 2007). If a repeat of their testimony is required for the court to 

be satisfied that the finding of guilt is correct, they would have had to 

either testify for a second time last year when the High Court became 

seized of the matter, or will have to so in the near future, when this Court 

has handed down its ruling. 

 

54. It is likely that it would have been better for them to “get it over with”, and 

to have testified prior to referral, but a determination of this requires this 

court to speculate about what the court a quo intends to do regarding the 

procedure required of it in terms of section 52. The delayed timing, if the 

child victims do end up testifying, has pro’s and con’s. They will be older, 

so it will be easier for them to testify, but on the other hand a long period 

of time will have elapsed since the alleged crimes occurred, and that will 

make it more difficult to remember what happened.  
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55. Weighing all these factors it is apparent that the interests of justice did 

justify the consideration of the constitutional issues in the context of the 

case, as and when the court did. There may have been a more optimal 

timing that could have achieved better protection for the victims in the 

cases of Mokoena and Phaswane, but it seems to us that the gains to be 

made for all children by considering the constitutional issues provide 

substantial justification for the process followed by the court a quo. 

 

Court was obliged to apply section 29(5) and to attempt a reading down 

 

56. Another argument put forward by the Minister is that the Court was 

obliged to apply section 39(2), and to have attempted a “reading down”. 

Only if that would not have cured the defects, should the court then have 

proceeded to the option of directly applying the Constitution, and ordering 

remedies of severance and reading in.28 

 

57. The Centre for Child Law and Childline disagree with the Minister’s 

interpretation of the law in this regard. Whilst it is true that section 39(2) 

enables courts to read down legislation so that it conforms to the dictates 

of the Bill of Rights, this does not mean that Courts are always obliged to 

do so. 

                                            
28 Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor 
Distributors (Pty) Ltd and Others; In Re Hyundai Motor Distributors (Pty) Ltd and Others v 
Smit NO and Others 2001 (1) SA 545 (CC); Zondi v MEC for Traditional and Local 
Government Affairs and Others 2005 (3) SA 589 (CC). 
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58. Woolman explains that because section 39(2) of the final Constitution 

(unlike its precursors ss 35(2) and 35(3) of the interim Constitution) does 

not distinguish between indirect  application and reading down, “courts 

have erroneously assumed that when courts are asked to read legislation 

in light of the spirit, purport and object of the Bill of Rights, they are always 

charged with the task of attempting to read legislation so that it conforms 

to the demands of a particular right or set of rights. But this cannot be 

so.”29 (Emphasis in the original). 

 

59. Woolman goes on to clarify that “the instruction to read legislation in the 

light of the spirit purport and objects of the Chapter is, in cases where no 

right can be said to apply directly, a constitutionally mandated canon of 

statutory interpretation.”30 (Emphasis added). 

 

60. The relevance of whether or not a specific right in the Bill of Rights is 

engaged is underscored by Woolman. He says direct application means 

that specific rights in the Bill of Rights have a bearing on the law in 

question. If no specific rights are at issue, then section 39(2) tells us that 

the more general spirit, purport and objects of the chapter may inform our 

efforts to bring all law into line with the Final Constitution. He goes on to 

say: 

                                            
29 Woolman “Application” in Woolman et al (eds) Constitutional Law of South Africa, p31-89. 
30 Id. 
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“If we reverse the spin, and we first use FC s 39 to bring the law in 

line with the general spirit, purport and object of the Bill of Rights, 

there is simply nothing left to be done in terms of direct application. 

The reason is obvious. If the general spirit, purport and objects of 

Chapter 2 – which embraces the entire value domain constituted by 

the substantive provisions of the Bill of Rights – does not require a 

change in the law, then no narrower set of values and purposes 

reflected in a single provision could be expected to do so.”31 

 

61. It must be borne in mind that section 28(2) was found by the Court a quo 

to engage with all of the provisions that were found to be unconstitutional. 

It is therefore appropriate that the court did not use section 39(2) to 

undertake its constitutional analysis of the provisions, and that it invoked 

instead a direct application of the Bill of Rights. 

 

62. The Minister is of the view that the Court a quo should have solved the 

problems in the Criminal Procedure Act through a reading down. Reading 

down is an interpretive process which “is limited to what the text is 

reasonably capable of meaning”.32 

 
 

63. The clauses to be subject to a reading down must be capable of two 

possible interpretations: one that is unconstitutional, and another that 

                                            
31 Ibid. 
32 National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 
(CC) par [24]. 
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constitutional. It is trite that not all legislative provisions lend themselves to 

such an approach. 

 

64. It is the view of the Centre for Child Law and Childline that the court a quo 

was not obliged to opt for an indirect interpretation of the laws in question. 

The case was not about developing the common law. It fell squarely to be 

decided on the basis of legislative interpretation, measured against a 

specific right in the Bill of Rights, namely section 28(2). 

 

65. The nature of the impugned provisions was such that it was not possible 

to simply read them as being constitutional. For example, “may” cannot 

become “must” through a process of reading down. Words such as “undue 

stress” cannot be made to mean something else, especially where there is 

case law in other divisions and the Supreme Court of Appeal that have 

interpreted such clauses.  

 

66. The Minister claims that the actions of the court a quo amounted to 

statutory reform, and thus offended against the separation of powers 

doctrine.  

 

67. Whilst it is clear that courts must indeed proceed with caution when 

applying remedies following a declaration of constitutional invalidity, in this 
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matter the court was careful, reading in and severing in a narrow manner 

consistent with the approach used by this court.33 

 

68. Should the court a quo have suspended the order of invalidity to give the 

legislature an opportunity to make the necessary changes? This is not a 

question advanced by the Minister, but is a question that can legitimately 

be posed.  

 

69. In our view, the reading in and excisions effected do not leave “something 

so tattered and insecure that it cannot be said effect would be given to any 

of the principle objects of the legislature”.34 It is in such circumstances that 

the suspension of an order of invalidity becomes apposite. 

 

70. Having dealt with the issues raised by the Minister, we now turn our 

attention to the findings of unconstitutionality of the various provisions by 

the court a quo, and the remedial orders that were made in respect of 

each. 

 

71. The various issues raised by the counsel for the accused (2nd and 3rd 

respondents in this matter) concerning the rights of accused persons will 

be countered in the specific discussions of the relevant sections of the 

Criminal Procedure Act. 

                                            
33 National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 
(CC) and S v Manamela 2000 (3) SA 1 (CC). 
34 S v Coetzee 1997 (3) SA 527 (CC) at para [226]. 
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THE USE OF AN INTERMEDIARY 

 
The legal provisions: Section 170A of the CPA 

 

72. South Africa made international legal history with the promulgation of 

section 170A of the CPA.35 

 

73. Section 170A gives the court a discretion to order the use of an 

intermediary when the witness is a child and if such a witness would be 

exposed to “undue mental stress or suffering” when giving testimony. No 

questioning of a person in respect of whom an intermediary has been 

appointed may take place in any manner other than through the 

intermediary.  

 

74. The Minister of Justice and Constitutional Development may determine 

the persons or class of persons who are competent to be appointed as 

intermediaries. The following categories of persons have been 

designated: medical practitioners, family counsellors, child care workers, 

social workers, educators and psychologists.36 

 

                                            
35 G Jonker and R Swanzen (2007) p 91. 
36 GN R1374 in Government Gazette 15024 of 30 July 1993, as amended by R360 in 
Government Gazette 17882 of 28 February 1997. 



 

 30

75. Section 170A was specifically designed in recognition that the ordinary 

adversarial trial procedure is at times insensitive to the needs of the child 

victim, especially in cases involving child abuse.37  

 

76. The Criminal Law (Sexual Offences and Related Matters) Amendment Act 

32 of 2007 included the words “biological or mental” before the phrase 

“age of eighteen years” in subsection (1) of section 170A. This means that 

a person’s mental age need not to be limited to 18 and that an 

intermediary can be appointed for a person who may be 25 but has the 

mental age of 17. Secondly, subsection 7 was included, which reads as 

follows: 

“(7)  The court shall provide reasons for refusing any application or 

request by the public prosecutor for the appointment of an 

intermediary in respect of child complainants under the age of 14 

years, immediately upon refusal and such reasons shall be entered 

into the record of the proceedings. 

 

77. In terms of section 170A the prosecutor must make an application to the 

presiding officer that testimony may be given via intermediary. The court 

then has a discretion to allow evidence via an intermediary. A magistrate 

must only give reasons for refusal to allow an intermediary when the child 

is below the age of 14. 

                                            
37 SALRC Report on Sexual Offences, 147. See also Jonker and Swanzen (2007) and Müller and 
Hollely (2000). K v Regional Magistrate’s Court NO and Others 1996 (1) SACR 434 (E). 
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The findings by the court a quo 

 

78. The court a quo found that section 170 A (1) of the CPA is unconstitutional 

in that it grants a discretion to the trial court to appoint or not to appoint an 

intermediary when a child victim or witness is to testify in a criminal trial. 

The requirement in the section that the child should be exposed to ‘undue 

stress and suffering’ before the services of a intermediary may be 

considered places a limitation on the best interests of the child that is 

neither reasonable nor justifiable when weighed up against the rights of 

the accused, the court and the public interest. 

[Record volume 18 page 1752 to 1753] 
[Reported judgment page 236 to 237 par [78] to [80]] 38 

 

79. Having regard to section 28(2) of the Constitution the child is entitled to a 

procedure that eliminates as far as is possible the anguish that 

accompanies the necessity of having to relive the horror of abuse, 

violation, rape, assault or deprivation that the child experienced at the time 

of the commission of the offence. 

 

80. The court ordered that section 170 A (1) should read as follows: 

“Subject to subsection (4), whenever criminal proceedings are 

pending before any court in which any witness under the biological 

or mental age of eighteen years is to testify, the court shall appoint 

                                            
38 S v Mokoena; S v Phaswane 2008 (2) SACR 216 (T) (hereinafter “reported judgment”).  
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a competent person as an intermediary for each witness under the 

biological age of 18 years in order to enable such witness to give 

his or her evidence through that intermediary as contemplated in 

this section, unless there are cogent reasons not to appoint such 

intermediary, in which event the court shall place such reasons on 

record before the commencement of the proceedings and the court 

may appoint a competent person for a witness under the mental 

age of eighteen years in order to give his or her evidence through 

that intermediary.” 

[Record volume 18 page 1779] 
[Reported judgment page 250 par [185]] 

 

81. The court also found that section 170A(7) of the CPA is unconstitutional. 

This is the provision that makes it discretionary to utilise the services of an 

intermediary even where the child is younger than 14 years of age, 

subject only to having to record the reasons for a refusal to do so. The 

court remarked that it was difficult to imagine a case where the interests of 

justice would not best be served by the appointment of an intermediary to 

a child victim of such a tender age, or to imagine on what grounds such a 

refusal could be made (presuming that an intermediary is available). 

 [Record volume 18 pages 1752 to 1753 and 1779] 
  [Reported judgment page 236 to 237 par [76], [81] and [82]]  
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Support for the declaration of invalidity 

 

82. The Centre for Child Law and Childline support the court a quo’s finding 

that sections 170 A (1) and (5) are unconstitutional. The reasons for this 

are set out below. 

 

83. Guidelines on when section 170A may be invoked were laid down in S v 

Stefaans39 in which the court, amongst other guidelines, stated that 

undue mental stress or suffering must be more than the ordinary stress 

inevitably experienced by all persons who testify. It must be “undue” i.e. in 

excess of ordinary stress. The younger the person, the greater the 

likelihood that the stress will be “undue”.40  

 

84. The test to prove “undue mental stress or suffering” is a very stringent 

one. In S v Booi41 the court stated that youthfulness per se does not 

mean that an application to invoke section 170A may automatically be 

granted in cases involving young child witnesses. The court held that 

there must be enough facts placed before the court to meaningfully 

consider the application. This must be done even where the accused is 

legally represented and there is no opposition to the application. 

 

                                            
39 1999 (1) SACR 182 (C) 
40 S v Stefaans p188. 
41 2005 (1) SACR 599 (BG). 



 

 34

85. We submit that the threshold test for “undue mental stress or suffering” as 

applied in S v Stefaans and S v Booi is set too high and that it does not 

provide adequate protection for child victims and witnesses. The high 

threshold over-emphasises the rights of the accused to cross-examine the 

witness at the expense of the best interests of the child. 

 

86. In light of S v M we submit that this test does not give adequate 

consideration to the best interest of the child. As stated by Sachs J in that 

case: 

“Foundational to the enjoyment of the right to childhood is the 

promotion of the right as far as possible to live in a secure and 

nurturing environment free from violence, fear and avoidable 

trauma.” 

 

87. In K v Regional Magistrate’s Court42 section 170A was challenged on 

the basis that it infringed the rights of the accused to a fair trial. The court 

found that the procedure in terms of section 170A was not  

unconstitutional because an accused person still retains the right to cross-

examine and is at all times able to view the demeanour of the witness. 

The court came to this conclusion specifically because it recognised that 

the adversarial system – in particular cross-examination – affects the 

ability of child witnesses to give evidence. The communication ability of 

the child and the way in which the child is questioned may distort the 

                                            
42 1996 (1) SACR 434 (E). 
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meaning attached to what the child is saying and may in some 

circumstances “obfuscate rather than reveal the truth”.43 

 

88. Schwikkard holds that the purpose of the right to confront one’s accuser - 

as a component of the constitutional right to challenge evidence – is to 

assist in ascertaining the truth. Where a direct confrontation would actually 

negate this purpose, and would be better served by the use of an 

intermediary, there can be no finding of unconstitutionality.44 

 

89. Similarly the rationale behind the right to cross-examine – also a 

component of the constitutional right to challenge evidence – is the pursuit 

of truth and to prevent a conviction based on unreliable evidence. 

 

90. Cross-examination through an intermediary can adversely affect the 

defence in the cross-examination and can blunt the effectiveness of cross-

examination. Both Schwikkard and Van der Merwe conclude that the use 

of an intermediary and any electronic device such as closed-circuit 

television may limit the right to challenge evidence in an adversarial 

context.45 

 

                                            
43 K v Regional Magistrates Court NO 1996 (1) SACR 434 (E) p 443. 
44 P J Schwikkard “The abused child: A few rules of evidence considered” (1996) Acta Juridica p 
148, p 157 – 158. 
45 Schwikkard (1996) p 158 – 159; S E van der Merwe “Cross-examination of the (sexually 
abused) child witness in a constitutionalized adversarial trial system: is the South African 
intermediary the solution?” (1995) Obiter p 208 – 209. 
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91. However, this limitation can be justified in the context of a section 36 

limitation analysis:46 

 

91.1. Section 170A is a law of general application which is neither 

capricious nor arbitrary. 

 

91.2. The purpose and object is to enhance the fact-finding process and 

to protect the child’s constitutional right not to be abused by 

enabling the child witness to testify in environment free from fear 

and intimidation and in a way that the child can understand. 

 

91.3. The extent of the limitation is such that it does not negate the right 

to cross-examination. The defence may still cross-examine the 

witness and observe the witness. 

 

91.4. Section 170A may impair the right to challenge evidence but it does 

so only to the extent that it is necessary to protect the child. The 

protection of a child witness is of compelling importance in light of 

research proving the harmful effects of the adversarial process on 

child witnesses.47 

                                            
46 In particular see De Reuck v Director of Public Prosecutions, Witwatersrand Local 
Division and others 2004 (1) SA 406 in which the Constitutional court states that constitutional 
rights are interrelated and interdependent and from a single constitutional value system. All of the 
rights in the Bill of Rights are subject to limitation that is reasonable and justifiable in compliance 
with section 36. At p 429B-C par [55]. 
47 Schwikkard (1996) p 159; Van der Merwe (1995) p 210 – 214. 
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92. Van der Merwe concludes that the child’s right in terms of section 28(2) 

must be given considerable weight when considering the impact of section 

170A on the accused’s right to challenge evidence.48 This view accords 

with the approach of the constitutional court in S v M. 

 

93. In De Reuck v Director of Public Prosecutions, Witwatersrand Local 

Division the court found that legislation criminalising child pornography 

was a reasonable and justifiable limitation of the right to freedom of 

expression. The purpose of the limitation was to give effect to the state’s 

obligation in terms of section 28 of the Bill of Rights to protect the dignity, 

humanity and integrity of children. In weighing up the competing 

constitutional rights, the court placed considerable weight on the section 

28 rights of children and found that the narrow infringement of expression 

was outweighed by the importance of the purpose of the legislation, which 

was to protect children. 

 

94. Although giving evidence via an intermediary may not completely prevent 

trauma being suffered by a child witness, the use of an intermediary 

significantly reduces the trauma while the constitutional right of an 

accused to challenge the witness’s evidence is limited as little as possible. 

The interest of justice is further served in that all the relevant evidence is 

                                            
48 Van der Merwe (1995) p212 – 213. 
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placed before the court in a manner that safeguards the credibility of the 

evidence. 

 

95. In our written submissions to the court a quo we proposed that reasons for 

any refusal of an application or request for the appointment of an 

intermediary should be furnished by the court and entered into the record 

of the proceedings and that this should not only apply in the case of 

children below the age of 14 years.  This was supported by our argument 

that the best interests of the child required that a court take all steps 

possible to protect a child from unnecessary trauma. 

[Record volume 10 page 1110] 

 

96. During oral submissions, we clarified that our reasons for leaving the 

appointment of an intermediary in the discretion of the courts was our 

concern that there were courts that were not fully equipped to utilise 

intermediaries, so that there might be difficulties in making an automatic 

provision work in practice. In addition, we were concerned that there were 

cases where the child him or herself might want to testify directly, without 

the assistance of an intermediary.  

[Record volume 14 page 1650 to 1651] 
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97. We conceded in our oral submissions that the formulation being proposed 

by counsel for other amici49  would solve these envisaged problems. Their 

proposal was that it would be possible to have an automatic provision for 

the appointment of an intermediary with a proviso allowing for departure 

from the general rule where this was appropriate.  

[Record volume 14 page 1651] 

 

98. The formulation included in the order of Mr Justice Bertelsmann similarly 

includes a clause which allows departures from the “default” position of 

automatic appointment of intermediaries in all cases where a child victim 

or witness is required to testify. We support the formulation included in the 

order of the court a quo. 

[Record volume 18 page 1779] 
[Reported judgment page 250 par [185]] 

 

PRIVACY PROVISIONS 

 

The legal provisions: Section 153 of the CPA 

 

99. In terms of section 35(3)(c) of the Constitution every accused person has 

the right to a public trial before an ordinary court. However, this right is not 

absolute and exceptions can be found in the CPA.50 

 
                                            
49 RAPCAN, Operation Bobbi Bear and Children First. 
50 Müller and Hollely (2000) p 64. 
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100. Section 153 creates exceptions to this general rule. It directs, in 

subsection (5), that where a witness in criminal proceedings before any 

court is under the age of 18 years, the court may direct that no person, 

other than such witness and his parent or guardian or care-giver shall be 

present at such proceedings, unless his or her presence is necessary or 

authorised by the court. 

 

101. The word “may” indicates that the presiding officer has a discretion to 

order that the testimony be heard in camera. It is not automatic and could 

be interpreted to mean that the prosecution would have to make an 

application to the court for proceedings to be held in camera. This also 

means that not all child witnesses enjoy the same protection but that the 

protection afforded by section 153 is subject to the decisions of firstly the 

prosecutor and secondly the presiding officer. 

 

The findings of the court a quo 

 

102. The court found section 153(3) of the CPA to be unconstitutional where it 

provides that in cases involving child victims and witnesses the court may, 

at the request of the parent or guardian, direct that any person whose 

presence is not necessary shall not be present at the proceedings.  

[Record volume 18 page 1779] 
[Reported judgment page 251 par [185]] 
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103. The court’s finding of unconstitutionality was premised on a comparison 

with section 153(4) of the CPA, which deals with child offenders. That 

section provides that a court shall sit in camera where the accused is 

below the age of 18 years.  

[Record volume 18 page 1759] 
[Reported judgment page 240 par [105] to [108]] 

 

104. The court held that there is no rational justification for the differentiation 

between a child accused on the one hand and child victims and witnesses 

on the other.  

[Record volume 18 page 1759 to 1760] 
[Reported judgment page 241 par [108]] 

 

105. On the same basis the court found that s 153(5) was unconstitutional, as it 

contains a discretion to hold the court in camera when children are called 

to testify. 

[Record volume 18 page 1780] 
[Reported judgment page 241 par [109]] 

 

106. The remedy provided by the court a quo was to read in the word “must” 

after the words “if he is a minor” in s 153(3), and the words “at the request 

of his parents or guardians” were to be regarded as pro non scripto. At 

s153(5), the word “may” was to be struck out and the word “must” read in 

to replace it. 

[Record volume 18 page 1779 and 1780] 
[Reported judgment page 251par [185]] 
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Support for the declaration of invalidity 

 

107. The Centre for Child Law and Childline support the declaration of invalidity 

of section 153(5) and section 153(3) to the extent set out in the judgment. 

 

108. In S v Manqina51 an application was made by the prosecution to allow 

four children who witnessed a murder, to give evidence in camera. The 

four children were intimidated and threatened by the accused’s supporters 

before and during the hearing and they refused to testify if they would not 

be allowed to testify in camera. In deciding the application Friedman JP 

weighed the accused person’s right to a public trial against the interest of 

justice that all the evidence is placed before the court.52 He found that it 

was in the interests of justice that the child witnesses testify in camera so 

that the court may hear their evidence. 

 

109. It is submitted that it is not only the interests of the accused and the 

interests of justice that must be weighed, but that the best interests of the 

child principle must also be taken into account by a presiding officer in 

consideration of an application to invoke section 153. The court must pay 

focused attention to the paramountcy of the child’s best interests as set 

out in S v M. 

                                            
51 1994 (2)SACR 692 (C). 
52 S v Manqina p 704. Friedman JP quotes with approval from S v Leepile (1) 1986 (2) SA 333 
(W) that: “the ultimate object of the order is that all to ensure, as far as it is possible, that a 
witness will testify free from fear of reprisals, free from the inhibition that such fears may bring 
and to ensure that his testimony is not distorted by such fear.” 
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110. In S v Staggie53 the Sarkin AJ shifted the enquiry to place slightly more 

emphasis on the complainant in a rape matter. He finds that the interests 

of justice are paramount. It is in the interests of justice that the 

complainant’s testimony be heard in a way that protects her and that could 

be done by restricting access to the court. The public will still be informed 

about the case through the media and there is no prejudice to the accused 

who remains in court. However, allowing a complainant in a rape trial to 

testify in camera protects her dignity and spares her the embarrassment 

of public testimony.54 

 

111. Child witnesses, especially victims of sexual abuse, should be allowed to 

testify in a manner that protects their inherent dignity, recognises their 

vulnerability and provides a way for them to participate in a meaningful 

way. 

 

112. As we stated in our written submission in the court a quo, section 153(4) 

states that any criminal proceedings in which the accused is a child must 

be held in camera. This protection is therefore automatically available for 

child offenders but not for child victims and witnesses. This denies child 

victims and witnesses equal protection of the law in terms of section 9 

                                            
53 2003 (1) SACR 232 (C). 
54 S v Staggie p 243h to p 247d-e. 
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of the Constitution and violates the international law principle of non-

discrimination. 

[Record volume 10 page1083] 

 

THE USE OF ELECTRONIC DEVICES 

 

The Legal Provisions: Section 158 of the CPA 

 

113. Section 158(2) provides for the giving of evidence via closed circuit 

television or similar electronic media and is designed to protect vulnerable 

persons, such as child witnesses.  

 

114. Section 158 allows the accused and the prosecutor to observe the witness 

who gives evidence via closed circuit television. Furthermore, subsection 

(4) of section 158 explicitly enjoins the Court to “ensure a fair and just 

trial”, and to that end the Court may make its order in terms of subsection 

(2) subject to such conditions as it may deem necessary. 

 

115. The Criminal Law (Sexual Offences and Related Matters) Amendment Act 

32 of 2007 amended section 158 by the insertion of a new subsection (5). 

It reads as follows: 

“158(5) The court shall provide reasons for refusing any application 

by the public prosecutor for the giving of evidence by a child 
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complainant under the age of 14 years by means of closed circuit 

television or similar electronic media, immediately upon refusal and 

such reasons shall be entered into the record of the proceedings.” 

 

The finding of invalidity 

 

116. The court found section 158(5) to be irrational and discriminatory and 

declared it to be unconstitutional. The remedy selected by the court was 

that the words “below the age of 14 years” be regarded as pro non scripto. 

[Record volume 18 page 1780] 
[Reported judgment page 251 par [185]] 

 

117. The effect of the judgment is that in future, if an application by the 

prosecutor to make use of the facilities for a witness is refused, reasons 

should be provided as a matter of course – on record and for child victims 

and witness of any age below the age of 18 years. 55 

 

Support for the order of invalidity 

 

118. Centre for Child Law and Child Line support the finding of invalidity that 

was declared by the court in respect of section 158 of the CPA, as 

amended, to the extent set out in the judgment.  

[Record volume 18 page1761 to 1763] 
[Reported judgment page 242 par [115] to [129]] 

                                            
55 Reported Judgment para [125]. 
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119. Counsel for the accused is concerned that these provisions, like section 

170A of the CPA, are a limitation of the accused’s rights to a fair trial.56 

We now turn to examine this question further. In many respects the 

argument is similar to the argument raised in relation to section 170A. The 

use of electronic media, perhaps to a lesser degree than the appointment 

of an intermediary, raises the question of the infringement of fair-trial 

rights of the accused. 

 

120. In Domingo v S the court stated that “[w]hatever conditions the Court 

imposes, ‘the right to question the witness and to observe the reaction of 

that witness’ must be preserved. Cross-examination cannot be disallowed 

by an order in terms of subsection (2) and the prosecutor and the accused 

have the right to observe the demeanor of a witness who gives evidence 

via closed circuit television.”57 

 

121. The argument that section 158(2) limits an accused’s right to a fair trial is 

similar to the argument that was raised in K v Regional Court Magistrate 

NO and Others58 relating to section 170A. The court held that if the 

procedure in section 170A is employed, the efficacy of cross examination 

may be limited when considering an application to lead evidence via an 

                                            
56 Submissions of Second and Third Respondents page Chapter 4 page 80 to 83. 
57 2003 (2) BCLR 213 (C) p 219; 2005 (1) SACR 193 (C). 
58 1996 (1) SACR 434 (E). 
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intermediary, but that does not infringe an accused person’s right to a fair 

trial. The court must however, be aware of this possible limitation at all 

times. This decision was approved by the court in Domingo v S.59 

 

122. Equal access to protective measures requires that the facilities (closed 

circuit television or similar electronic media) must be readily available or 

obtainable. Children living in areas where magistrate’s courts are not 

equipped with these facilities and are thus disadvantaged.60  

 

123. It needs to be noted that if it is possible that even one child needs to be 

assisted to testify using equipment, then the court where that child will 

appear needs to have the appropriate equipment. Thus all courts need to 

be equipped, or the possibility of other arrangements such as hearing the 

matter at a nearby court that is suitably equipped, need to be made.  

 

124. In terms of the Criminal Law (Sexual Offences and Related Matters) 

Amendment Act the protective measure reads as follows:61 

                                            
59 At p219. However, see above under the discussion of section 170A the argument that the use 
of electronic devices such as closed-circuit television may limit the accused’s constitutional right 
to challenge evidence but that this is a reasonable and justifiable limitation to protect child 
witnesses. 
60 Report on Sexual Offences, 140. See also Coughlan and R Jarman “Can the intermediary 
system work for child victims of sexual abuse?” (2002) 83 Families in Society p 541, and more 
recently JM Reynecke and HB Kruger “Sexual Offences Courts: Better Justice for Children?” 
(2006) Journal for Juridical Science 73, in which the authors report that by the year 2005 54 
Sexual Offences Courts had been established, but that a moratorium on the establishment of new 
court had subsequently been announced. 
61 Item 7 of the Schedule relating to amendments to the CPA. 
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“158(5) The court shall provide reasons for refusing any application 

by the public prosecutor for the giving of evidence by a child 

complainant under the age of 14 years by means of closed circuit 

television or similar electronic media, immediately upon refusal and 

such reasons shall be entered into the record of the proceedings.” 

 

125. It is not clear why the Committee chose to limit the protective measure to 

children under 14 years of age. The definition of “child” in the Amendment 

Act referred to as well as the corresponding definition in the Constitution, 

and also in other statutes such as the Children’s Act 38 of 2005, make it 

clear that persons are to be considered children when they are under the 

age of 18 years. The only inference that can be drawn is that the 

Committee considered children below 14 to be more vulnerable than 

those below 18. 

 

126. Limiting the protection to children under the age of 14 is problematic. 

Although this amendment does not limit the application of section 158 to 

persons below the age of 14 it creates the impression that it is less likely 

that it is necessary to invoke section 158 for children above the age of 14. 

It may have the effect of excluding a group of children from a protective 

measure. 
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127. The age limit is also arbitrary in nature and does not correspond with any 

age limitation in common law or statute relating to child victims, including 

the Sexual Offences Act itself. Under the current law, the minimum age of 

consent to sexual intercourse is 16 years, which creates the offence of 

statutory rape where a child below the age of 16 engages in consensual 

intercourse. A child below the age of 12 is incapable of consenting to 

sexual intercourse under any circumstances, so sexual intercourse with a 

child younger than 12 years is rape.  

 

128. In the Criminal Law (Sexual Offences and Related Matters) Amendment 

Act, the ages of 12 and 16 continue to be definitive ages. Section 1 of the 

Sexual Offences Act (unwisely in our view) redefines “child” as being “with 

reference to sections 15 and 16, a person 12 years or older but under the 

age of 16 years”.  

 

129. However, what we are at pains to demonstrate is that the age of 14 years 

is not consistent with other age limits in the law of sexual offences, 

including the Criminal Law (Sexual Offences and Related Matters 

Amendment) Act itself. Any consideration of best interests should not be 

restricted by an arbitrary age limit. 

 

130. In the court a quo we argued that the amendment to law was correct in 

essence in that it requires reasons to be recorded for a refusal to grant a 



 

 50

section 158 application. However, we were of the view that this should not 

be limited to cases where the child is under 14 but should apply in all 

cases where the witness or victim is a child. 

[Record volume 10 page1090] 

 

131. This was the position taken by the court a quo, and in our respectful view, 

it is the correct position. 

 

THE OATH AND ADMONITION 

 

The legal provisions: Section 162, 163 and 164 of the CPA 

 

132. Section 164 of the CPA must be read against the context of s 162(1) 

states that no person may be examined as a witness unless he or is under 

oath. The exceptions are set out in section 163 and 164. 

 

133. Section 164 provides that an oath, affirmation or admonition may be 

administered by or through an interpreter or intermediary (contemplated in 

section 170A). Section 194 regulates the incompetency of witnesses to 

give evidence due to mental illness or being deprived of the proper use of 

their reason.62 

 

                                            
62 See S v Katoo 2006 (4) All SA 348. 
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134. Section 164 provides that where a person, due to youth, defective 

education or other cause is found not to understand the import of the oath 

or affirmation, then such person can testify provided that such person is 

admonished by the judicial officer to speak the truth. 

 

The findings of the court a quo 

 

135. The court recorded that the parties were generally agreed that the proviso 

to section 164 is “unacceptable and unconstitutional because it prevents a 

child that is unable to understand the admission of such a witnesses 

evidence has been held to be fundamentally irregular and a failure of 

justice”.63 

[Record volume 18 page 1764 to1765] 
[Reported judgment page 244 par [135]] 

 

136. In the final analysis, the court a quo decided that the easiest route would 

be to declare the proviso to the section to be unconstitutional.  

[Record volume 18 page 1767 to 1768]] 
[Reported judgment page 245 par [142] to [146]] 

 

137. The section would then read thus: 

“Any person who is not found to understand the nature and import 

of the oath or affirmation may be admitted to give evidence in 

                                            
63 S v V 1998 (2) SACR 651 (C); Henderson v S [1997] 1 All SA 594 (C); S v N 1996 (2) SACR 
225 (C). 
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criminal proceedings without taking the oath or making the 

affirmation.” 

[Record volume 18 page 1767 to1768] 
[Reported judgment page 245 par [142] to [146]] 

 

Support for the order of invalidity 

 

138. In the court a quo we originally proposed a reading in and a striking out, 

as follows: 

With regard to section 164(1): 

that the words “who, from ignorance arising from youth, 

defective education or other cause, is found not to understand 

the nature and import of the oath or the affirmation,” should be 

struck out of section 164(1) and the words “is able to understand 

questions put to him or her and to respond to such questions in a 

manner which is intelligible; and provided further that such person” 

should be included after the words "Provided that such person” and 

that the words “the whole truth and nothing but the truth” be 

struck out. “ 

 [Record volume 10 page 1128]. 

 

139. Counsel for the Minister of Justice and Constitutional Development and 

others, in their reply, indicated that although they agreed with the 

principle, they believed the reading in to be impermissible as it was too 
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extensive and dealt with something that parliament has recently 

considered and rejected. On reflection we decided to concede this point in 

oral argument.  

[Record volume 18 page 1766 to1768] 
[Reported judgment page 245 par [142] to [144]] 

 

140. However, as noted above, the Court opted for the striking out of the 

proviso. 

 

141. The courts have frequently pronounced on issues arising from the 

difficulties in interpretation and application of the provisions relating to 

oath, affirmation and admonition. 

 

142. In S v B64 the court held that there does not have to be an investigation 

before a court can make a finding whether a witness understands the 

nature or import of the oath. The mere youthfulness of a child could justify 

such a finding. All that is required is that the presiding officer forms an 

opinion that the witness cannot understand the nature or import of an 

oath. Although it is preferable if the finding is formally noted, it is not 

essential. 

 

                                            
64 2003 (1) SACR 52 (SCA). 
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143. S v B provided a positive development in the common law as courts had 

previously followed a very formalistic approach to the issue, requiring a full 

inquiry regarding the oath.65  

 

144. The more recent case of S v Gallant66 muddies the waters somewhat. 

The court records (at paragraph [6]) that S v B found that there is no 

requirement of an express enquiry for a “finding” to be made. 

Nevertheless, the court found (at paragraph [15]) that the court before 

which the 11 year old complainant appeared should not have departed 

from administering the oath, even in the case of the “relatively young 

complainant in the case”. This appears to be at odds with the principle in 

S v B that youthfulness in itself may be sufficient for the court to make a 

“finding” that the child will not understand the nature and import of the 

oath or affirmation. 

 

145. Furthermore, it remains a question, as to whether there must be an inquiry 

to determine whether the child can distinguish between truth and falsity, 

before the admonition can be used. This is a matter on which S v B did 

not decide.67 S v N68 had earlier found that the capacity to distinguish 

between the truth and falsity was a prerequisite for the making of an 
                                            
65 S v N 1996 (2) SACR 225 (C) and S v V 1998 (2) SACR 651 (C). 
66 2008(1)SACR 196 (E). 
67 See Director of Public Prosecutions v Mekka 2003 (2) SACR 1(SCA), at para [12] where the 
court observes “The respondent submitted that the trial court also had to inquire whether the 
complainant understood the difference between truth and falsehood. Whether such an inquiry 
need be held is a question that was not decided in S v B and need not be decided in this case as 
it is clear that magistrate conducted such an inquiry”.  
68 1996 (2) SACR 225 (C).  
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affirmation or admonition in terms of sections 163 and 164. S v B takes a 

broader view of the issues relating to the taking of the oath and the 

process of admonition, however, and it is no longer clear whether S v N 

remains the correct precedent to follow in this regard. 

 

146. It remains a concern that the process of taking the oath or admonishing a 

child to tell the truth sometimes acts as an exclusionary mechanism. The 

witness’s competence to testify is at risk of being judged at the stage of 

taking the oath or of being questioned about truth and lies prior to being 

admonished, in accordance with sections 162, 163 and 164.  

 

147. The Centre for Child Law and Childline is in agreement that the remedy 

opted from by Mr Justice Bertelsmann is a simpler route than the route set 

out in paragraph 144 of the reported judgment. The approach of 

developing the common law is premised on firstly deciding that the area is 

a matter where common law prevails, and this is somewhat difficult when 

dealing with a statute. The other problem is that it may leave legal 

uncertainty if one develops the common law but leaves the provisions 

standing on the statute. 

 

148. The advantage of the solution of the court a quo is that it removes the 

admonition procedure, and it is the case law regarding admonition that is 

unclear. 
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149. We respectfully submit, however that the remedy ordered by the court is 

not absolutely ideal for the following reasons: The wording of section 

164(1) requires that a person must be found not to understand the nature 

or import of the oath of affirmation. Although S v B makes it clear that this 

finding does not require an express inquiry, it is a concern that the courts 

may get caught up in the inquiry route.  

 

150. The case of S v Gallant, which was handed down subsequent to S v B, 

seems to suggest that the guidelines set out in S v B do not provide any 

guarantee that the courts will not be tempted to ask questions about the 

oath. One court may “find” that an 11 year old is too young to understand 

the oath, whilst another may “find” that an 11 year old is sufficiently 

mature. It is revealed from the record in the case of Phaswane, that a 

complainant who was 14 years of age at the time of testifying did not 

understand the import of the oath. 

 

151. By declaring the proviso to section 164 pro non scripto the court a quo 

dealt a deft blow to the other area of difficulty. That difficulty was as 

follows: is it necessary to precede that admonishing of a child to tell the 

truth with an inquiry about whether the child understands the difference 

between truth or lies. This was an issue on which S v B did not provide 
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direction. The removal of proviso effectively excises this issue from the 

debate. 

 

152. In our view the principle in law should be that the evidence of a child 

should be heard as long as he or she can answer questions in a manner 

that is intelligible to the court, and that the court can decide after hearing 

the testimony what weight to attach to it. This would fulfil the child’s right 

to participate, and would allow the child to tell his or her story without first 

being confused by questions about the oath or the difference between 

truth and lies, thereby minimising trauma. 

 

153. Thus, whilst we agree with the remedy of striking out the proviso, we think 

that the court should set some guidelines about how the section should 

then be applied to children. 

 

154. The guidelines would indicate that questions about the oath and about 

truth and lies should not be utilised. Testimony should proceed and if the 

child can give evidence in a manner that is intelligible to the court, the 

evidence should be led, and the court can then apply the usual rules of 

weighing up evidence to decide what weight to attach to it. 
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CONCLUSION 

 

155. For the reasons set out in these submissions, the position of the Centre 

for Child Law and Childline is that the declarations of invalidity (to the 

extent set out in the judgment) be upheld, and that the corresponding 

appeal be dismissed. 

 

156. In these submissions, we have addressed the issues that arise in the 

confirmation proceedings and the corresponding appeal.  

 

157. We note that the Minister has given notice of an intention to seek a Rule 

18(2) certificate to appeal on orders 8-15 of the order of the court a quo. 

As no directions have been given by the court in this regard, we have not 

addressed those issues in these submissions, but may seek leave to do 

so should the Minister be granted leave and should this court give 

directions. 
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PRAYER 

 

158. The Centre for Child Law and Childline thus ask for an order the following 

terms: 

 

158.1. The Applicant’s application for confirmation of the declaration of 

invalidity of Section 170A(1), Section 170A(7), Section 153(3) and 

(5) and section 158(5) and the proviso to s 164(1) of the Criminal 

Procedure Act no 51 of 1977, to the extent set out in the judgment 

of the court a quo, is upheld. 

 

158.2. The First Respondent’s corresponding appeal is dismissed. 

 

A M SKELTON 

CENTRE FOR CHILD LAW 

25 September 2008 
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