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INTRODUCTION 

 

1. These proceedings involve the confirmation of a declaration of constitutional 

invalidity of various sections of the Criminal Procedure Act 51 of 1977 (“the CPA”) by 

Bertelsmann J in the Pretoria High Court on 12 May 2008.  The sections which the 

learned Judge declared to be unconstitutional are: 

 

1.1 Section 170A(1); 

1.2 Section 170A(7); 

1.3 Section 153(3); 

1.4 Section 153(5); 

1.5 Section 158(5) and 

1.6 Section 164(1). 

 

2. On 22 September 2008 this Court issued directions in the above matter admitting 

Cape Mental Health Society as an amicus curiae and granting it leave to file written 

submissions.    

 

3. Cape Mental Health Society (“CMHS”) is a registered non-profit organization that 

provides or facilitates comprehensive, pro-active and enabling mental health 

services in the Western Cape. CMHS is committed to challenging socially restrictive 

and discriminatory practices affecting the mental health of all people. 
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4. One of the programmes run by CMHS is Sexual Abuse Victim Empowerment 

(“SAVE”) which offers counseling services to survivors of sexual offences.  Clinical 

psychologists in the SAVE programme also administer psychometric tests to 

determine the mental age of witnesses in criminal matters which have been set 

down for trial in the local Magistrates’ Courts. 

 

POSITION ADOPTED BY CMHS 

 
5. The scope of this intervention on behalf of CMHS is limited to addressing the 

remedy granted by Bertelsmann J in relation to section 170A(1) of the Criminal 

Procedure Act 51 of 1977 (“the CPA”). 

 

6. CMHS adopt the position that the declarations of invalidity made by Bertelsmann J in 

the Court a quo ought to be confirmed by this Court. However, CMHS do not support 

the formulation of the reading – in remedy granted by Bertelsmann J insofar as that 

reading-in introduces a differentiation between people with a biological age of less 

than 18 years and those with a mental age of less than 18 years. 

 

7. Bertelsmann J found that the application of section 170A(1) should be automatic 

(unless excluded) whenever a person with a biological age of less than 18 years 

testifies in a criminal trial. However, in the case of the persons with a mental age of 

less than 18 years, Bertelsmann J found that the application of section 170A should 

be discretionary. 
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8. CMHS contends that the effect of the distinction drawn by Bertelsmann is to 

irrationally and unjustifiably introduce a differentiation between people with a 

biological age of less than 18 years and those with a mental age of less than 18 

years where such a distinction does not exist in the existing formulation of section 

170A(1). 

 

9. CMHS submits that the effect of the remedy ordered by Bertelsmann J is to unfairly 

discriminate against people with a mental age of less than 18 years despite the fact 

that people with a mental age of less than 18 years are equally vulnerable to the 

psychological trauma associated with testifying in open court as people with a 

biological age of less than 18 years.  

 

10. In order to avoid prolixity, CMHS will not repeat the submissions already made by 

other amici. CMHS aligns itself with the submissions made on behalf of Resources 

Aimed at the Prevention of Child Abuse and Neglect (RAPCAN), Children First and 

Operation Bobbi Bear to the effect that testifying in open court and being exposed to 

the following features of an adversarial criminal trial is harmful to children; 

 

 

10.1. The set up and atmosphere of the courtroom, robed presiding officers and 

counsel, as well as the formality of proceedings; 
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10.2. The presence of the accused; 

 

10.3. Testifying in a courtroom filled with strangers;  

 

10.4. Aggressive and confusing cross-examination; and 

 

10.5. The undue mental stress or suffering test is inappropriate and serves to introduce 

inconsistency in the application of section 170A. 

 

11. In these submissions CMHS will contend that people with a mental age of less than 

18 years are equally vulnerable to trauma which results from testifying in a criminal 

trial as people with a biological age of less than 18 years.  

 

THE SCHEME OF THESE SUBMISSIONS 

12. The scheme of these submissions is as follows: 

 

12.1. The order of Bertelsmann J is discussed; 

 

12.2. It is established that people with a mental age of less than 18 years suffer 

trauma as a result of testifying in open court; 

 

12.3. We examine the relevant international law; 
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12.4. We examine foreign law; and 

 

12.5. We discuss the appropriate remedy. 

THE DECISION OF BERTELSMANN J 

 

13. These submissions are concerned with the declaration by Bertelsmann J that 

section 170A(1) of the CPA is unconstitutional.  This section provides for the 

appointment of an intermediary where it appears to the court that testifying in the 

ordinary course would expose a witness under the biological or mental age of 18 

years to undue mental stress or suffering. 

 

14. Bertelsmann J found that the discretionary nature of section 170A(1) unjustifiably 

infringed upon the rights of child witnesses in section 28 of the Constitution. 

 

15. The learned judge remedied the provision by severing and reading in certain words.  

The section, as articulated by Bertelsmann J, now reads as follows: 

 

Subject to subsection (4), whenever criminal proceedings are pending before any court in 

which any witness under the biological or mental age of eighteen years is to testify, the 

court shall appoint a competent person as an intermediary for each witness under the 

biological age of eighteen years in order to enable such witness to give his or her 

evidence through that intermediary as contemplated in this section, unless there are 
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cogent reasons not to appoint such intermediary, in which event the court shall place 

such reasons on record before the commencement of the proceedings; and the court 

may appoint a competent person for a witness under the mental age of eighteen years in 

order to give his or her evidence through that intermediary. 

 

16. The Bertelsmann order therefore makes the use of an intermediary compulsory for 

persons with a biological age of less than 18 years. However, the discretion to 

appoint an intermediary is retained in relation to persons under the mental age of 18 

years. 

 

17. Bertelsmann J appears to have made the distinction because the protection afforded 

to persons with a biological age of less than 18 years and that afforded to persons 

with a mental age of less than 18 years because, in his view, the matter before him 

did not involve the position of persons under the mental age of 18 years and was 

therefore not considered at all.1 

 

18. However, the inadvertent effect of creating the distinction is the unequal treatment of 

people with a mental age of less than 18 years vis-a-vis people with a biological age 

of less than 18 years despite the fact that the current section 170A(1) treats the two 

groups in exactly the same way. 

 

19. In the present matter, there is no justification for unequal treatment between the two 

groups. In the context of testifying in a criminal trial, people with a mental age of less 

                                                            
1 Judgment Vol 18 p1757 para 35 
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than 18 years are equally vulnerable to people with a biological age of less than 18 

years. 

 

 

DETERMINING THE MENTAL AGE OF A WITNESS 

 

20. The mental age of a person is determined by administering one of a number of 

standardized intelligence tests (“IQ tests”). These tests are conducted according to 

internationally accepted norms and standards by only appropriately qualified 

professionals.   

 

21. The results of the IQ test fall into various ranges from which the mental age of the 

person can be calculated. 

 

22. The World Health Organization, which is an agency of the United Nations, 

developed the ICD-10 Classification of Mental and Behavioural Disorders, which 

categorises persons into various levels of mental retardation and corresponding 

mental ages, depending on the results of the IQ test. 

 

23. In terms of F70 – F73 of the ICD-10 the following IQ ranges equate to the following 

categories of mental retardation and mental ages: 

Category of   IQ range  Mental age 
Mental retardation 
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F70  Mild    50-69   9 – under 12 years 

F71  Moderate   35-49   6 – under 9 years 

F72  Severe   20-34   3 – under 6 years 

F73  Profound   Under 20  Below 3 years 

 

24. The ICD-10 which provides guidelines for determining mental retardation does not 

provide categories for IQ scores above 69 (which indicate a mental age of under 12 

years). The reason for this is that people with an IQ score of more than 69 are not 

regarded as being mentally retarded. However, such persons may well suffer 

degrees of mental impairment. 

 

25. It is however significant that in the current formulation of section 170A(1) the 

legislature identified persons with a mental age of less of less than 18 years and 

those with a biological age of less than 18 years as worthy of special protection in 

the context of testifying in a criminal trial. 

 

26. The legislature has therefore not confined the protection afforded to persons with 

mental retardation (ie. with a mental age of below 12 years) and has included within 

the ambit of protection persons with lower levels of mental impairment.  
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WITNESSES UNDER THE MENTAL AGE OF 18 YEARS IN THE CRIMINAL JUSTICE 

SYSTEM 

 

27. Due to their mental impairment, witnesses under the mental age of 18 years, are 

extremely vulnerable when exposed to the intimidating environment of the courtroom 

and even more so when they have to endure aggressive and intimidating cross-

examination. 

 

28. This was recognized by the South African Law Reform Commission which found 

that: 

 

Witnesses suffering from impaired mental functioning are also particularly vulnerable as a result 

of their difficulty in communicating, their inability to recognize what their source of pain is and the 

fact that they are often in residential care and may be highly dependant on the perpetrator.  A 

number of other factors may contribute to making these witnesses more vulnerable than usual.2 

 

29. The legislature recognized the need to protect witnesses with a mental age of less 

than 18 years when it introduced an amendment to section 170A(1) of the CPA in 

December 2007 which included witnesses under the mental age of 18 years within 

                                                            
2 SA Law Reform Commission Discussion Paper No 102: Sexual Offences: Process and Procedure: 

Project 107 (December 2001) 347. 
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the ambit of protection hitherto afforded to witnesses under the biological age of 18 

years only.3 

  

30. This is consistent with research which suggests that situational variables have a 

major impact on the capacity of people with a mental disability to provide reliable, 

complete, and coherent accounts of events.4  An individual with a mental disability 

might therefore have difficulty giving a reliable account of events when placed in a 

stressful or frustrating situation.5   

 

31. The courtroom environment, with robed presiding judicial officers and counsel, as 

well as confrontation with the accused have been identified as factors which cause 

particular difficulties for witnesses who have a mental disability.6   

 

32. It has also been found that such witnesses have enormous difficulties with the 

questioning styles often employed in aggressive and intimidating cross-examination, 

which is frequently truth-defeating and therefore not in the interests of justice.7   

                                                            
3 Section 170A(1) was amended by the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 
2007. 
 
4 K Ericson, N Perlman and B Isaacs ‘Witness Competency, Communication Issues, and People with 

Developmental Disabilities’(1994) 22 Developmental Disabilities Bulletin 101; see also Mark R Kebbell 

and Chris Hatton ‘People With Mental Retardation as Witnesses in Court: A Review’ 1999 37(3) Mental 

Retardation 179. 
5 A Sanders et al Victims with Learning Disabilities: Negotiating the Criminal Justice System (1997, 

Oxford: Centre for Criminological Research, University of Oxford). 
6 Louise Ellison The Adversarial Process and the Vulnerable Witness (2001) 15. 
7 Mark R Kebbell and Chris Hatton ‘People With Mental Retardation as Witnesses in Court: A Review’ 

1999 37(3) Mental Retardation 179, 184. 
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33. In the same way that the existing system exposes a person with a biological age of 

less than 18 years to trauma and, in so doing compromises the quality of that 

person’s testimony, exposing witnesses who are below the mental age of 18 years 

to the intimidating environment of the courtroom and traditional cross-examination 

which is often harsh and aggressive, may be truth-defeating and not in the interests 

of justice. 

 

34. Therefore, in the same way that an intermediary shields a witness with a biological 

age of less than 18 years from the intimidating environment of the courtroom and 

aggressive cross-examination, an intermediary would protect a person with a mental 

impairment and thereby enhance the quality of the evidence of such a witness.   

 

VIOLATION OF RIGHTS 

35. The differentiation in Bertelsmann J’s order between persons with a mental age of 

less than 18 years and those with a biological age of less than 18 years is, with 

respect, irrational. This is demonstrated by the current formulation of section 

170A(1), the position adopted by the SALRC as well as the available research all of 

which demonstrate that in the present context, people with a mental age of less than 

18 are equally vulnerable and worthy of protection as people of a biological age of 

less than 18 years. 
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36. Such a differentiation, being on the ground of disability is presumptively unfair. 

 

37. There is no conceivable reason why the same protection afforded to people with a 

biological age of less than 18 years should not be afforded to people with a mental 

age of less than 18 years. 

 

38. This is particularly because the same standard of intermediary which is appointed in 

the case of a witness with a biological age of less than 18 years can be appointed in 

the case of a witness of a mental age of less than 18 years. 

 

39. In these circumstances, the differentiation would amount to unfair discrimination. 

 

INTERNATIONAL LAW 

 

40. Under international law it is accepted that people with disabilities have special needs 

and should therefore be afforded special protection by the State. 

 

41. The United Nations Convention on the Rights of Persons with Disabilities8 in its 

preamble recognizes that women and children with disabilities are often at greater 

risk, both within and outside the home, of violence, injury or abuse, neglect or 

negligent treatment, maltreatment or exploitation. 

                                                            
8 South Africa signed the Convention on 30 March 2007 and ratified it on 30 November 2007. 
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42. Article 13 of the Convention deals with access to justice and provides that: 

 

(1) State Parties shall ensure effective access to justice for persons with disabilities on an 

equal basis with others, including through the provision of procedural and age-appropriate 

accommodations, in order to facilitate their effective role as direct and indirect participants, 

including as witnesses, in all legal proceedings, including at investigative and other 

preliminary stages. 

(2) In order to help to ensure effective access to justice for persons with disabilities, States 

Parties shall promote appropriate training for those working in the field of administration of 

justice, including police and prison staff. 

 

43. The use of the word “shall” in Article 13 is peremptory and South Africa is therefore 

under an obligation to take steps to put into place procedural and age-appropriate 

accommodations for witnesses who have a mental disability.   

 

44. It was in recognition of this that Parliament amended section 170A(1) of the CPA in 

December 2007 to include witnesses under the mental age of 18 years within the 

ambit of that section. 

 

FOREIGN LAW 

 

ENGLAND AND WALES 
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45. In England and Wales section 16 of the Youth Justice and Criminal Evidence Act 

1999 (UK) states that if a witness is under the age of 17 years at the time of the 

hearing of the matter, or if the witness suffers from a mental disorder within the 

meaning of the Mental Health Act 1983, or otherwise has a significant impairment of 

intelligence and social functioning, then the witness is eligible to make use of certain 

special measures provided for in sections 23 to 29 of the Act.   

 

46. These special measures include: screening the witness from the accused; allowing 

the witness to give evidence via a live link; excluding persons whose presence is not 

necessary from the courtroom whilst the witness gives evidence; the removal of wigs 

and gowns by counsel and presiding officers; video-recording the evidence in chief 

of the witness; video-recording the cross-examination and re-examination of the 

witness; permitting the witness to give evidence through an intermediary.   

 

47. In terms of section 19 of the Act once a court determines that a witness is eligible to 

make use of these special measures it must determine which of these special 

measures (or combination of them) would, in its opinion, be likely to maximize the 

quality of the witness’s evidence and then give a direction that such measure or 

measures are to be applied to the evidence of the witness. 

 

CANADA 
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48. Section 486.2 (1) of the Criminal Code of Canada9 states that the presiding judicial 

officer shall, upon application by the prosecution, order that a witness who is able to 

communicate evidence but may have difficulty doing so by reason of a mental or 

physical disability, give evidence outside of the courtroom or behind a screen or 

other device that would allow the witness not to see the accused, unless the 

presiding officer is of the opinion that the order would interfere with the proper 

administration of justice. 

 
49. Moreover, in any criminal proceedings where the witness suffers from a mental 

impairment, a video recording made within a reasonable time after the alleged 

offence, in which the victim or witness describes the acts complained of, is 

admissible in evidence if the victim or witness, while testifying, adopts the contents 

of the video recording, unless the presiding judicial officer is of the opinion that 

admission of the video recording in evidence would interfere with the proper 

administration of justice.10 

 

AUSTRALIA 
 

50. In the Northern Territory as well as South Australia a ‘vulnerable witness’ is defined 

as, inter alia, a witness who suffers from an intellectual disability.11  In the Northern 

Territory, a vulnerable witness is entitled to give evidence via CCTV and to have a 

support person of choice with them, provided that support person is not also a 

                                                            
9 The Criminal Code of Canada (R.S., 1985, c. C-46). 
10 Ibid sections 715.1(1) and 715.2(1). 
11 Section 21A(1) of the Evidence Act (NT); section 13 of the Evidence Act 1929 (SA). 
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witness in the trial.12  Furthermore, in cases where the accused is charged with a 

sexual offence or a serious violent offence the court must, upon application by the 

prosecution, admit a recorded statement as the evidence in chief of the witness or 

hold a special hearing to record such a statement, which will be admitted at the trial 

unless there are good reasons for not doing so.13  In South Australia a vulnerable 

witness is entitled to give evidence via CCTV and to have a relative or friend present 

to offer them emotional support while they testify.14 

 
51. Similarly, in New South Wales a ‘vulnerable person’ is defined as a child or an 

intellectually impaired person.15  Such a vulnerable person is entitled to give 

evidence in chief in the form of a video recording16 and is further entitled to give the 

rest of their evidence via CCTV.17 

 

52. In Western Australia a court may declare a witness to be a special witness if in the 

court’s opinion the witness would by reason of physical disability or mental 

impairment, be unlikely to be able to give evidence, or unable to give evidence 

satisfactorily.18  The court may then order that the witness give evidence via CCTV19 

or with the assistance of an intermediary, which is called a communicator.20   

                                                            
12 Section 21A(2) of the Evidence Act (NT). 
13 Section 21B of the Evidence Act (NT). 
14 Section 13 of the Evidence Act 1929 (SA). 
15 Section 306M of the Criminal Procedure Act 1986 (NSW). 
16 Section 306U of the Criminal Procedure Act 1986 (NSW). 
17 Section 306ZB of the Criminal Procedure Act 1986 (NSW). 
18 Section 106R of the Evidence Act 1906 (WA). 
19 Section 106N of the Evidence Act 1906 (WA). 
20 Section 106F of the Evidence Act 1906 (WA). 
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53. An examination of foreign law therefore indicates a global effort to extend protective 

measures to witnesses who suffer from mental disabilities; the majority of the 

provisions are mandatory and their application is therefore not dependant upon the 

exercise of a discretion by the presiding judicial officer. 

 

REMEDY  

 
54. Bertelsmann J correctly found that section 170A(1) is inconsistent with the 

Constitution. However, the rationale behind this finding of unconstitutionality applies 

equally to persons with a mental age of less than 18 years who have the same 

special needs and vulnerabilities as people with a biological age of less than 18 

years. 

 

55. CMHS therefore submit that the remedy granted by this Court should extend the full 

protection of section 170A(1) to persons with a mental age of under 18 years. The 

application of section 170A(1) should be automatic (unless excluded) to persons with a 

biological and mental age of less than 18 years. 

 

56. In the event that this Court is disinclined to make a specific order which would extend the 

same protection afforded to people with a biological age of less than 18 years to people with 

a mental age of less than 18 years, CMHS respectfully submit that this should be made 

clear in the judgment and order of this Court so as not to compromise a potential challenge 
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by an aggrieved party to the newly formulated section 170A(1) on the basis that it unfairly 

discriminates against people with a mental age of less than 18 years. 

 

CONCLUSION 

 

57. It is therefore submitted that witnesses under the mental age of 18 years are equally 

in need of protection in the criminal justice system as a witness under the biological 

age of 18 years.  The Legislature envisaged such when it introduced the recent 

amendment to section 170A(1) of the CPA in December 2007. 

 

58. It would be unfairly discriminatory to afford an inferior level of protection to witnesses 

with a mental age of less than 18 years who have the same special needs and who 

suffer the same vulnerabilities as witnesses with a biological age of less than 18 

years. 

 

59. This approach will be consistent with South Africa’s duties under international law as 

well as the global initiatives to afford the appropriate care to persons with mental 

impairment. 

 

60. In the premises it is respectfully submitted that this Honourable Court should confirm 

the orders of constitutional invalidity by Bertelsmann J in the court a quo subject to 

extending the mandatory appointment of an intermediary in terms of section 170A(1) 

of the CPA to witnesses under the mental age of 18 years as well.   
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