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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CCT CASE NO: 95/18 

SCA CASE NO: 329/2017 

 

In the matter between: 

BRYAN JAMES DE KLERK        APPLICANT
  

and  

 

THE MINISTER OF POLICE                            RESPONDENT 

  
                      

 
SUBMISSION ON BEHALF OF THE RESPONDENT 

 

 

1. 

INTRODUCTION: 

The Applicant seeks leave to appeal part of the judgment and the order 

of the Supreme Court whereof the Respondent was held not liable for 

the Applicant’s entire period of detention of eight (8) days, instead the 

SCA found that the Respondent is liable to compensate the Applicant for 

the period prior (two (2) hours) to his appearance at Randburg 

Magistrates Court. 
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2. 

2.1 The central issue to this application is whether the Respondent 

should be held liable to compensate the Applicant for the entire 

period of detention (21 – 28 December 2012). 

 

2.2 Whether the SCA’s judgment’s (majority judgment) finding that the 

Respondent is only liable to compensate the Applicant for the 

unlawful arrest and detention until the first appearance at court is 

correct. 

 

2.3 Whether on the facts of this case, the SCA erred in not finding that 

on the basis of the legal causation,(remoteness) there is a direct 

link between the unlawful conduct by the arresting officer and the 

Applicant’s further detention. 
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3. 

 

FACTUAL BACKGROUND: 

 

3.1 The facts of the case are substantially common cause are that 

around 11 December 2012, Mr Lasarow lodged a complaint of 

assault GBH at Sandton Police Station against the Applicant.1 

 

3.2 He alleged that the Applicant assaulted him by pushing him 

against a glass portrait which resulted in the bodily injuries.  He 

was medically treated (sutured) at a hospital and a docket was 

registered at Sandton on 11 December 2012 at 14:00.2  On 21 

December 2012, the Applicant was arrested by Detective 

Constable Ndala at Sandton Police Station after being 

telephonically called to come to the police station by Detective 

Ndala. 

 

 

 

                                                           
1
 Vol. 1 page 65 of the record.  

2
 Vol. 1 page 42 of the record.  
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3.4 Prior to the arrest the Applicant tried to telephone his lawyer 

without avail, and within a period of two (2) hours, he was taken to 

court with recommendation by the Detective Ndala that the 

Applicant may be released on bail in the amount of R1 000.00 

(One Thousand Rand).3  Detective Ndala had informed the 

Applicant that she had recommended for his release on bail on the 

bail form. 

 

 

3.5 Shortly after his arrival at court he was called into the court room 

from the cells and the presiding officer informed him that he will 

remain in custody and will be taken to Johannesburg Prison for 

further detention.4 

 

3.6 On 28 December 2012, the Applicant was released from prison 

after being informed that the complainant withdrew the complaint.5 

 

 

                                                           
3
 Vol. 1 page 57 of the record. 

4
 Vol. 1 page 117 lines 15 – 16 of the record. 

5
 Vol. 1 page 121 lines 19 – 20 of the record.  
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3.7 The Applicant then instituted a delictual claim against the 

Respondent for compensation and damages flowing from the 

arrest and detention. 

 

 

4. 

PLEADINGS: 

4.1 The Applicant alleges that he was wrongfully and unlawfully 

arrested and detained without a warrant at Sandton SAPS and 

Johannesburg Prison at the instance of the said SAPS members 

and/or other police officers6 and without reasonable cause. 

 

4.2 The members of SAPS wrongfully failed and/or unreasonably 

refused to release him on bail.7 

 

4.3 The Respondent relied on section 40(1)(b) of the Criminal 

Procedure Act which authorises a peace officer to arrest without a 

warrant when there is a reasonable suspicion.8 

                                                           
6
 Vol. 1 page 5 line 1 of the record. 

7
 Vol. 1 page 5 lines 16 – 17 of the record. 

8
 Vol. 1 page 15 lines 5 – 7 of the record. 
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4.4 The Respondent alleged further that the detention was authorised 

in law and consequently, lawful.9 

 

 

5. 

THE CONSTITUTION AND THE APPLICABLE LAW: 

5.1 As a matter of law, arrest and detention are distinct, and separate 

causes of actions.10 

 

                                                           
9
 Vol.1 page 16 lines 4 and 5 of the record. 

10
 Section 35 (1) and 35 (2) of the Constitution of South Africa, 1996 (hereinafter the Constitution): 

  “(1)  Everyone who is arrested for allegedly committing an offence has the right-  
(a) to remain silent; 
(b) to be informed promptly-  

(i) of the right to remain silent; and 
(ii) of the consequences of not remaining silent; 

(c) not to be compelled to make any confession or admission that could be used in evidence against that 
person; 

(d) to be brought before a court as soon as reasonably possible, but not later than- 
(i) 48 hours after the arrest; or 
(ii) the end of the first court day after the expiry of the 48 hours, if the 48 hours expire outside 

ordinary court hours or on a day which is not an ordinary court day; 
(e) at the first court appearance after being arrested, to be charged or to be informed of the reason for 

the detention to continue, or to be released; and 
(f) to be released from detention if the interests of justice permit, subject to reasonable conditions. 

(2)  Everyone who is detained, including every sentenced prisoner, has the right- 
        (a) to be informed promptly of the reason for being detained; 
       (b)  to choose, and to consult with, a legal practitioner, and to be informed of this right promptly; 
       (c)  to have a legal practitioner assigned to the detained person by the state and at state expense, if  
             substantial injustice would otherwise result, and to be informed of this right promptly; 
       (d) to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful, to  
             be released .” 
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5.2 Lawful arrest (arrest that is justified) may not necessarily result in a 

lawful detention.11 To put it differently unlawful arrest will not 

necessarily give rise to an arbitrary detention.12  

 

5.3 To demonstrate this point, should the suspect be lawfully arrested 

and detained for more than forty eight (48) hours, that detention 

will be unlawful for violation of section 35(1)(d) of the Constitution 

of the Republic of South Africa, 1996 (hereinafter the Constitution). 

 

5.4 The object of arrest is to bring the suspect before court (justice) to 

ensure that he stands trial. 

  

 

 

 

 

 

                                                           
11

 Section 35(1)(d) of the Constitution. 
12

 Minister of Safety and Security v Sekhoto and Another 2011 (5) SA 367 (SCA) (hereinafter Sekhoto case) at 
378 para [25]. 
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5.5 The Constitution apportions duties, powers and responsibilities to 

different functionaries of the State.13 In this instance, the police, 

Prosecuting Authority and the judiciary respectively, perform 

certain functions in the administration of justice.  

 

5.6 The police’s functions are inter alia to prevent, combat and  

investigate crime.14 The police source the authority from the 

legislation.15  

 

5.7 After the arrest the arrestee should be brought to the police station 

or the place mentioned in the warrant for detection and further 

processing.16 If the suspect is not released, he or she should be 

charged and be brought before court within forty eight (48) hours.17 

                                                           
13

 Von Abo v President of the Republic of South Africa 2009 (5) SA 345 ([50]: 
   “[50]  The Constitution carefully apportions powers, duties and obligations to organs of State and its  
             functionaries. It imposes a duty on all who exercise public power to be responsive and accountable and  
             to act in accordance with the law. This implies that a claimant, who seeks to vindicate a constitutional   
             right by impugning the conduct of a State functionary, must identify the functionary and its impugned  
             conduct with reasonable precision. Courts too, is making order, have to formulate orders with  
             appropriate precision.”  
14

 Sections 39(1) and 40 of the Criminal Procedure Act 51 of 1977 (hereinafter the ‘CPA’) as amended. 
15

 Section 205(3) of the Constitution. 
16

 Section 50(1) of the CPA. 
17

 Section 50(1)(c)(ii) of the CPA read with section 35(d)(i) of the Constitution: 
  “(1) An arrest shall be effected with or without a warrant and, unless the person to be arrested submits to  
         custody , by actually touching his body . 
    (2) The person effecting an arrest shall, at the time of effecting the arrest or immediately after effecting  
          the arrest, inform the arrested person of the cause of the arrest, or in the case an arrest effected  by 
          virtue of a warrant, upon demand of the person arrested hand him a copy of the warrant. 
     (3) The effect of an arrest shall be that the person arrested shall be in lawful custody and that he shall be  
           detained in custody until he is lawfully discharged or released from custody.” 
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5.8 Once the suspect is brought before court, the police’s authority to 

detain which is inherent in the power to arrest is exhausted.18 

 

5.9 The power to detain the suspect pending trial, is in the discretion of 

the court unless, the police officer or prosecutor influences the 

court to improperly exercise the discretion and detain the suspect 

further.19 

 

5.10 The object of arrest is to bring the suspect before court (justice).  

Once that is done, the police and the prosecutor have a limited 

role to play in the matter. However, the prosecutor and the police 

perform public duty, and have a duty to place all facts before the 

presiding officer to enable the presiding officer to properly exercise 

the discretion on whether or not the suspect should be released on 

bail.20 

                                                           
18

 Sekhoto at 683 para 42, 43 and 44.    
19

 Minister of Safety and Security v Tyokwana 2015 (1) SACR 597 (SCA). 
20

 Minister of Police v Du Plessis 2014 (7k6) QOD 1 SCA at para 10  
    Woji v Minister of Police 2015 (1) SACR 409 SCA: 
    “c Security and Another (Centre for Applied Legal Studies Intervening) 2002 (1) SACR 79 CC (2001 (4) SA 938;  
        2001 (4) SA 938; 2001 (10) BCLR 995; [2001] ZACC 22) para 44.  On the facts of this case, Insp Kuhn, a 
       Policeman in the employ of the state, had a public law duty not to violate Mr Woji’s right to freedom, either 
      by not opposing his application for bail, or by placing all relevant and readily available facts before the 
      magistrate.  A breach of this public law duty gives rise to a private law breach of Mr Woji’s right not to be  
     unlawfully detained, which may be compensable by an award of damages.”   
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 5.11 The Constitution enjoins the presiding officer to explain the rights 

of the accused on the first appearance the rights including the right 

to apply for the release on bail.21 

 

5.12 Prior to the decision of the presiding officer, there came a decision 

of the prosecutor who by law performs a public duty, to ensure that 

the suspect appearing before court is not unnecessarily and 

arbitrarily detained without a just cause.22   

 

5.13 At the first appearance, the presiding officer may release the 

suspect on bail or remand him in custody. In taking either of these 

options, the presiding officer performs his or her judicial function.23  

 

5.14 It is settled law that the presiding officer has a duty to ensure that 

the suspect is not unnecessarily and arbitrary detained without a 

just cause.24  

 

                                                           
21

 Section 35(1) of the Constitution. 
22

 Minister of Police v Du Plessis supra para 9 at page 418 para [28] 
23

 Minister of Law and Order v Kader 1991(1) SA 41 (A) at 51 I H 
24

 Charmchele v Minister of Safety and Security 2001(4) SA 938 CC at 967 E 
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5.15 There is no legal basis for the presiding officer not to entertain bail 

application on the first appearance of the suspect at court.   

 

 

6. 

6.1 The role of the presiding officer, once the suspect is brought 

before court constitutes a novus actus interveniens breaking the 

chain of causation started by the arrest. 

 

6.2 The Applicant’s contention that the Respondent is treated 

differently with regard to all requirements for delictual claim, 

specifically with reference to legal causation is without merit. 

 

6.3 The fact that the police officer foresaw the possibility that the 

suspect may not be granted bail, is insufficient to hold the 

Respondent responsible for further detention under the 

circumstances of this case.   
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6.4 The presiding officer exercised the discretion whether or not the 

suspect should be released on bail or not. 

 

6.5 Foreseeability test in the context of negligent conduct was 

authoritatively established in Kruger v Coetzee25 wherein Holmes 

JA said the following: 

 “For the purpose of liability culpa arises for –  

(a)  diligence paterfamilias in the position of the defendant 

– (i) would foresee the reasonable possibility of his 

conduct injuring another in his person or property and 

causing him patrimonial loss; and  

(ii)  would take reasonable steps to guard against 

such occurrence; and  

(b)  the defendant failed to take such steps.” 

 

6.6 It is submitted with respect that public policy considerations dictate 

that a police officer should not be held liable for the damage albeit 

foreseeable but not preventable due to the statutory obligation.   

                                                           
25

 1996 (2) 428 (AD) at 430 para E. 
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6.7 The State institutions may act only in accordance with powers 

conferred to them by law. This is the principle of legality an 

incident of the rule of law.26 

 

6.8 In Le Roux v Dey 2011 (3) SA 274 CC at 315 A – C, Brand AJ as 

he then was, said the following with regard to wrongfulness: 

 “In the more recent past our courts have come to recognise, 

however, that in the context of the law of delict: (a) the criterion of 

wrongfulness ultimately depends on a judicial determination of 

whether – assuming all the other elements of delictual liability to be 

present – it would be reasonable to impose liability on a defendant 

for the damages flowing from specific conduct; and (b) that the 

judicial determination of that reasonableness would in turn depend 

on considerations of public and legal policy in accordance with 

constitutional norms. Incidentally, to avoid confusion it should be 

borne in mind that, what is meant by reasonableness of the 

defendant’s conduct, but it concerns the reasonableness of 

imposing liability on the defendant for the harm resulting from that 

conduct.”  

                                                           
26

 Gerber v MEC for Development Planning & Local Govt, Gauteng 2003 (2) SA 344( SCA) at 357 C-D   
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6.9 It can hardly be said that Officer Ndala by taking the Applicant to 

court had eventuated his further detention. 

  

7. 

THE EVIDENCE: 

7.1 From the evidence, the arresting officer (Detective Constable 

Ndala) explained how the Applicant came to the police station and 

the interaction with the Applicant and the discussion which 

culminated into the arrest and subsequent appearance at the 

Randburg Magistrate’s Court.   

 

7.2 There is not much of a dispute as to what happened at the police 

station save for the allegation by the Applicant that he was not 

given an opportunity to make a statement. 

 

7.3 Detective Ndala conceded that she knew or she was aware that 

the court at Randburg would not entertain bail application on the 

first appearance.27 

                                                           
27

 Vol. 1 page 95 lines 11 – 13 of the record. 
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7.4 The Applicant also conceded that the decision to remand him in 

custody, was that of the “judge”.28 

 

8. 

THE SCA JUDGMENT: 

8.1 The majority judgment of the SCA, having considered the 

principles applicable to these type of cases, found that the court of 

first instance erred in finding that the arrest was lawful due to the 

fact that the offence for which the applicant was suspected to have 

committed is not referred in schedule 1 of the CPA (an assault 

where a dangerous wound was inflicted).29 

 

8.2 Further that Officer Ndala failed to properly investigate the nature 

and the extent of the alleged assault.30 

 

 

8.3 The majority judgment found further that the detention of the 

Applicant after the first court appearance cannot be placed on the 

                                                           
28

 Vol. 1 page 124 line 11 of the record. 
29

 Vol. 3 page 237 line 6 of the record;     
30

 Vol. 3 page 237 line 16 of the record. 
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doorstep of officer Ndala. Consequently, the Respondent cannot 

be held liable.31 

 

8.4 The majority judgment found that the facts in casu are 

distinguishable from other authorities, inter alia Minister of Safety 

and Security v Tyokwana, and Woji where the court found that the 

respondent is responsible for the Respondent’s further detention 

due to the fact that the police officer misinformed the court that 

there is evidence implicating the Respondent in the commission of 

the offence. 

 

8.5 Further, that under the circumstances of this case the Respondent 

cannot be held responsible for the applicant’s detention. This 

approach was followed by the court in other similar cases.32  

 

8.6 It is apparent from the recent authorities that the approach to 

establish whether under certain circumstances the police and/or 

the prosecutor may be held responsible for detention after the first 

appearance at court.  

                                                           
31

 Vol. 3 page 237 of the record. 
32

 Minister of Safety and Security v Magagula (991/2016) [2017] ZASCA 103 (6 September 2017) at para [19]. 
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8.7 The fact that the suspect appeared in court and the court 

remanded him in custody pending his trial, does not exonerate the 

Respondent under certain circumstances from culpability.33 

 

8.8 It is not a finding by the majority judgment of the SCA that the 

Respondent may not be held responsible for further detention post 

first appearance. 

 

8.9 The court has found that the facts of this case lead to an 

inescapable conclusion that under certain circumstances the 

Respondent should be held responsible for the entire period of 

detention. 

  

8.10 It is submitted with respect that this is not one of the cases where 

the Respondent should be held responsible for the Applicant’s 

entire period of detention. 

 

                                                           
33

 Minister of Police v Du Plessis (supra); 
    Minister of Police v Van der Walt 2015 (7K6) QOD 73 SCA at para 9. 
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8.11 The law is settled, that under certain circumstances the police or 

the prosecutor may be held responsible for the suspect’s further 

detention. 

 

8.12 It has to be borne in mind that each case has to be determined on 

its peculiar facts. 

 

8.13 The Applicant’s proposition that the Respondent should be held 

responsible for the entire period of detention is oblivious of the fact 

that the presiding officer had an important role to play in ensuring 

that the Applicant is not unnecessarily, arbitrarily and without just 

cause detained.  

 

8.14  It is submitted with respect that this is not one of the cases where 

the Respondent should be held responsible for the Applicant’s 

further detention. 

  

8.15 The Applicant was arrested for an assault GBH after the 

complainant had lodged a complaint.   
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8.16 The police officer acted expeditiously by processing the Applicant 

and bringing him before justice.  She further recommended his 

release on bail.   

 

8.17 The police officer did not eventuate the Applicant’s detention. 

Furthermore, the officer’s foresight that the Applicant may not be 

released on bail is insufficient to hold the Respondent responsible 

for the detention. 

 

8.18 The law enjoins the police officer to bring the suspect before court.  

It was not in the officer’s purview to ensure that the Applicant is 

released on bail. 

 

8.19 As a matter of policy consideration, it will be a travesty of justice 

that a police officer should be held responsible for consequential 

damage albeit foreseeable but not preventable.  
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8.20 It is apparent from the authorities referred to in the paragraph 

supra, that our courts have fashioned a flexible approach in line 

with the Constitutional imperatives. 

 

8.21 The Applicant’s persistence that the majority judgment of the SCA 

followed the principle enunciated in Isaacs is unmerited. 

 

8.22 The Applicant’s reliance on the other authorities such as Zealand v 

Minster of Justice and Constitutional Development and Another in 

his proposition that the SCA judgment goes against the principle 

established in Zealand is without substance. 

 

 

8.23 In Zealand  case, this court dealt with the detention of Mr Zealand 

as a sentenced prisoner post a successful appeal of the conviction 

and sentence in the circumstances where the Registrar of the High 

Court negligently failed to issue a warrant of liberation of Mr 

Zealand. As a consequence of this omission, Mr Zealand was 



21 
 

detained as a sentenced prisoner instead of an awaiting trial 

prisoner.34  

 

8.24 This court also found that the detention orders issued by the 

Magistrate were irrational, consequently the detention on the basis 

of these orders was arbitrary and without a just cause. Further that 

the power to grant them was not exercised in a manner that was 

rationally related to purpose for which it was given.   

 

8.25 This court also found that the Minister of Justice’s reliance on the 

orders of the Magistrate is incorrect in that Mr Zealand was 

detained as a sentenced prisoner instead of an awaiting trial 

prisoner. 

 

8.26 Therefore, the facts in casu are distinguishable from the Zealand 

case referred to.   

 

8.27 It is further submitted with respect that both the matters of 

Thandani v Minister of Law and Order and Minister of Justice & 

                                                           
34

 Zealand supra at page 475 B. 
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Constitutional Development and Another v Never Ndlovu are all 

distinguishable from the facts in casu.  In Thandani matter the 

court found that the Minister of Law and Order was held 

responsible for Mr Thandani’s entire period of detention due to the 

fact that when the security branch of the South African Police 

Service arrested him, they did so with full knowledge that he did 

not commit any offence for which he may be charged and appear 

at court. The object of the arrest was to hand him over to the then 

Ciskei authorities for further detention. 

 

8.28 In Ndlovu matter, the court correctly found that the arresting officer 

and the prosecutor were culpable for Mr Ndlovu’s detention in that 

they both played an active role resulting in Mr Ndlovu’s further 

detention.  

 

 

9. 

9.1 It has been accepted by this Honourable Court that no legal 

system permits liability without limit.35 

                                                           
35

 Mashongwa v PRASA 2016 (3) SA 538 CC at 548 para [68]: 
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9.2 It is submitted with respect that under the circumstances of this 

case, policy considerations based on the norms and values of our 

Constitution and justice, does not point to the reasonableness of 

imputing liability on the Respondent. 

  

9.3 Legal causation is an important instrument to limit the extent to 

which the Respondent can be held liable for consequential and 

unforeseen damage. Otherwise, the police’s functions will be 

frustrated. 

 

 

 

10. 

What happened to the Applicant is a sad episode, however, to hold  

the Respondent liable under these circumstances will be a travesty of  

justice.  

                                                                                                                                                                                     
    “[68] No legal system permits liability without bounds.  It is universally accepted that a way must be found to  
          impose limitations on the wrongdoer’s liability.  The imputation of liability to the wrongdoer depends on  
          whether the harmful conduct is too remotely connected to the harm caused or closely connected to it.  
          When proximity has been established, then liability ought to be imputed to the wrongdoer, provided  
          policy considerations based on the norms and values of our Constitution and justice also point to the 
          reasonableness of imputing liability to the defendant.”  
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11. 

It is submitted with respect that the Applicant’s application be dismissed 

with costs which costs should include the cost occasioned by the 

employment of two (2) counsel. 

 
                                      MS PHASWANE 

      D. MOSOMA  

      COUNSEL FOR RESPONDENT 

      HIGH COURT CHAMBERS 

      220 MADIBA STREET 

      PRETORIA     

      11 OCTOBER 2018  

 


