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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 15 November 2018 at 10h00 the Constitutional Court will hear an application for 

leave to appeal against a decision of the Supreme Court of Appeal.  The appeal concerns 

whether the Minister of Police is liable to pay compensation for the detention of Mr de 

Klerk after he was unlawfully arrested, brought before a Magistrate and detained in 

prison pending his bail application. 

 

On 21 December 2012, Mr de Klerk was arrested without a warrant on a charge of assault 

with intent to cause grievous bodily harm.  Mr de Klerk was kept at Sandton police 

station for two hours before he was taken to the Randburg Magistrate’s Court.  When he 

was brought before the presiding Magistrate, he was not given a bail hearing.  Instead he 

was remanded in custody until his next Court appearance on 28 December 2012.  The 

police subsequently dropped the charge against him because the complainant withdrew 

their complaint. 

 

Mr de Klerk instituted an action in the High Court of South Africa, North Gauteng 

Division, Pretoria (High Court) claiming compensation for his unlawful arrest and 

detention.  The High Court refused compensation because it held that the arrest was 

lawful.  Mr de Klerk appealed against that decision in the Supreme Court of Appeal.  In a 

split decision, the majority of the Supreme Court of Appeal held that the arrest was 

unlawful and granted compensation for the two hours of detention at the police station.  

However, the majority did not award Mr De Klerk damages for the time spent in 

detention as it held that this was the result of the magistrate’s order, and not the unlawful 

arrest.  The minority also held that the arrest was unlawful but they ordered compensation 



for the entire duration of detention, including the time spent in detention pursuant to the 

decision of the Magistrate. 

  

In the Constitutional Court Mr de Klerk argues that he should be compensated for all of 

his time in detention, not only his time at the police station.  He argues that the principles 

of causation that ordinarily apply in delict cases should also apply in his case.  Those 

principles state that a person must pay compensation for the foreseeable consequences of 

their actions.  Mr de Klerk argues that the police officer knew he would not be given the 

opportunity to apply for bail on his first appearance in Court.  In his view, the Minister 

should be liable to pay compensation to him for the entire time he was detained in prison 

because it was a foreseeable consequence of his unlawful arrest. 

 

The Minister argues that he is not liable to pay compensation for any of the time which 

Mr de Klerk spent in detention after his first appearance in Court and the decision of the 

Magistrate to remand him to custody.  The Minister argues that the detention in prison 

was lawful because the decision of the Magistrate was lawful.  In the alternative, the 

Minister argues that the decision of the Magistrate broke the chain of causation between 

the arrest and the detention.  The Minister concludes that he should not have to 

compensate Mr de Klerk for any time spent in prison as the result of the decision of the 

Magistrate. 


