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INTRODUCTION AND OVERVIEW: 

 

1. Application is made for leave to appeal against a portion the judgment and 

order of the Supreme Court of Appeal, dated 28 March 2018 under the 

neutral citation De Klerk v Minister of Police (329/17) [2018] ZASCA 451.  

Leave to appeal is not sought against the entire judgement but is only sought 

insofar as the Supreme Court of Appeal (herein after referred to as “the 

SCA”), through a majority judgement, refused to hold the Respondent liable 

for the Applicant’s entire period of detention consequent to his unlawful 

arrest. 

 

2. The approach followed by the majority judgement requires from the 

Applicant proof of the unlawfulness of consequences, being the detention of 

the Applicant after his first appearance at Court, which followed the unlawful 

arrest of the Applicant by members of the Respondent.  Absent such proof 

the majority judgement found that the Applicant is not entitled to 

compensation for such consequences. The approach of the majority 

judgement therefore constitutes a clear deviation from the normal 

requirement of causation as applied in other delictual claims.  

 

3. The majority judgement was criticised by a dissenting minority judgement. 

 

                                            
1 Subsequently reported in [2018] 2 All SA 597 (SCA); 2018 (2) SACR 28 (SCA) 



4 
 

4. This case thus concerns issues of fundamental constitutional import, 

including the right to personal liberty and further the Applicant’s entitlement 

to be adequately compensated for the unlawful breach of the applicant’s 

constitutional right to liberty. 

 

5. Further, this application raises an arguable point of law of general public 

importance to be considered by this Court in terms of section’s 167(3)(b)(ii) 

of the Constitution. Given the subject matter of the case, the impacts and 

consequences are substantial, broad-based, transcending the litigation 

interests of the parties and bearing upon the public interest.  
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BACKGROUND FACTS: 

 

6. The factual matrix underlying this application is simple. On 21 December 

2012 the Applicant was arrested by a member of the Respondent, acting 

within the course and scope of her employment with the Respondent, and 

which arrest was affected without a warrant2.  

 

7. The Applicant was arrested following a charge of assault with intent to do 

grievous bodily harm. Although the Respondent, in its pleadings in the Court 

a quo, averred that the Applicant was arrested on a charge of only assault3, 

the evidence adduced at the trial of this matter spoke to the fact that the 

charge was actually “assault GBH” 4. 

 

8. After the Applicant’s arrest at the Sandton police station he was transported 

to the Randburg Magistrate’s Court where he appeared and where the 

matter was postponed. The Applicant was not afforded the opportunity to 

apply for bail5 on this first appearance and did not have the opportunity to 

consult a lawyer. 

 

9. Following his appearance in the Randburg Magistrate’s Court the Applicant 

was transferred to Johannesburg prison where he remained until 28 

December 2012, when he was released6 following the complainant’s 

                                            
2 Record Volume 1 page 29 line 3 to 10 
3 Record Volume 1 page 15 line 1 to 3 
4 Record of Volume 1 page 82 line 9 to 10 
5 Record Volume 1 page 95 line 15 to 25 
6 Record Volume 1 page 121 line 16 to 20 
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withdrawal of the complaint against him. The entire period of detention was 

close on eight days, of which about two hours were prior to the Applicant’s 

appearance at the Randburg Magistrate’s Court. 

 

10. During her evidence in chief the arresting officer, being Constable Ndala, 

testified that, when she arrested the Applicant, she was of the view that he 

should be afforded bail7. In fact, supported by documentary evidence, 

Constable Ndala actually, albeit only in writing, recommended that the 

Applicant be afforded bail in the amount of R 1,000.008. 

 

11. In cross-examination she admitted that she knew that the Applicant would 

not be afforded an opportunity to apply for bail on his first appearance. She 

testified that the abbreviation “F/A”, indicated on the docket as the reason 

for the postponement on 21 December 2012, referred to ‘first appearance’9. 

  

12. It was further evident from Constable Ndala’s evidence in cross – 

examination that at the time of her decision to arrest the Applicant knew that 

the case would at the first appearance be postponed for seven days for a 

bail application.10 

 

13. In the Court a quo the circumstances of the Applicant’s detention and the 

psychological impact of such on him, was common cause. An expert report 

by a clinical psychologist dealing with the aforesaid, which report further 

                                            
7 Record Volume 1 page 95 line11 to 14 
8 Record Volume 1 page 56 to 57 
9 Record Volume 1 page 97 line 1 to 3 
10 Record Volume 1 page 95 line 10 to page 96 line 11 
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recommended future medical treatment, was handed up as undisputed 

evidence at the onset of the trial11. An actuarial report was also handed up 

as evidence12. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
11 Record Volume 2 page 130 to 161 
12 Record Volume 2 page 164 to 165 
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THE COURT A QUO JUDGMENT: 

 

14. The Court a quo dismissed the Applicant’s claim, with costs13. The learned 

judge found the arrest of the Applicant to be lawful. The judgment handed 

down, not being a model of clarity, did not deal with the issues at hand and 

as such no further discussion of this judgement is warranted. 

 

15. It does however deserve mention that the Court a quo made no credibility 

findings consequent to the evidence of either the arresting officer or the 

Applicant. 

 

 

 

 

 

 

 

 

 

                                            
13 Record Volume 2 page 177 to 190 



9 
 

THE SCA JUDGMENT14: 

The majority judgement (Shongwe ADP (Majiedt JA and Hughes AJA 

concurring): 

 

16. The first portion of the majority judgement, up and until paragraph 11, deals 

with the circumstances surrounding the arrest of the Applicant and the 

suspicions that the member of the police might have entertained. Correctly 

so, it was found by the majority judgement that the arrest of the Applicant 

was unlawful.  

 

17. The learned judge found that what happened in Court and there after cannot 

be placed before the doorstep of the Respondent15. The learned judge found 

fortification for his view in the judgement of Minister of Safety and Security v 

Sekhoto and Another16.  

 

18. Referring to the evidence of the arresting officer that she knew that, seeing 

that it was the Applicant’s first appearance, the matter will be postponed, and 

that in her experience it would be postponed for seven days, the learned 

judge expressed the view that what the arresting officer thought or believed 

was irrelevant as it was the duty of the presiding officer to address the 

question of further detention or the fixing of bail17. In support of this view the 

learned judge referred to section 35(1)(e)-(f) of the Constitution. 

                                            
14 Record Volume 3 page 231 to 261 
15 Record Volume 3 page 237 para 12 
16 2011 (5) SA 367 (SCA) paras 42 - 44 
17 Record Volume 3 page 239 para 13 
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19. The learned Judge further found that a failure to make enquiries at the first 

appearance of the reasons for further detention is clearly a contravention of 

constitutional imperatives and therefore the further detention of a suspect 

without just cause would be arbitrary and unlawful18. The learned to judge 

however stated that such a responsibility would lie with the Justice 

Department who failed to observe the constitutional rights of the detained 

person. 

 

20. The learned judge further distinguished19 the present facts from the facts 

present in The Minister of Safety and Security v Tyokwana20  and aligned 

himself with the approach adopted in Isaacs v Minister van Wet en Orde21. 

 

21. The majority judgement concluded and found that the Respondent was only 

liable to compensate the Applicant for his detention for a period of 

approximately two hours, up and until his appearance at Court. The majority 

judgement awarded the Applicant R 30,000.00 in damages, plus costs22.  

 

 

 

                                            
18 Record Volume 3 page 239 para 14 
19 Record Volume 3 page 240 para 15 
20 2015 (1) SACR 597 (SCA) 
21 1996 (1) SACR 314 (A) 
22 Record Volume 3 page 242 para 19 
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The minority judgement (Rogers AJA (Leach JA concurring)): 

 

22. As per the minority judgment, there is no reason for not following the same 

approach (as in other delictual claims) in determining the harmful 

consequences of an unlawful arrest for which the police may be held liable23.  

 

23. In the minority judgement the learned judge referred the judgement of 

Tyokwana24, in which the further detention was found to be unlawful. He 

however pointed out that the Court did not consider whether the 

unlawfulness of the further detention was a necessary prerequisite for taking 

into account, when assessing damages for the unlawful arrest, the period of 

detention following the first judicial remand of the case. The learned judge 

further pointed out that such point was not raised and the authorities bearing 

on it were not discussed25. 

 

24. The learned judge proceeded to remark that it “…is less obvious why, in a 

claim against the Minister of Police for unlawful arrest, the unlawfulness of 

the detention following the first judicial remand should be essential before 

one can take that period into account in assessing damages.”26 

 

25. After having discussed authority relating to legal causation and the tests and 

policies applicable, the learned judge found that there is no reason for not 

                                            
23 Record Volume 3 page 248 para 33 
24 Fn 20 supra 
25 Record Volume 3 page 246 para 28 
26 Record Volume 3 page 246 para 28 
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following the same approach in determining the harmful consequences of an 

unlawful arrest for which the police may be held liable27. 

 

26. As stated by the minority judgment28, “[t]here is certainly no justification, in 

the constitutional era, for applying a stricter and less generous test. On the 

contrary, in applying the conventional tests, in particular those which are 

policy-based, regard must be had to the values of the constitution to the fact 

that section 12(1)(a) of the Constitution guarantees to everyone the right to 

freedom and security of the person, including the right not to be deprived of 

freedom arbitrarily without just cause.” 

 

27. The learned judge pointed out that, although Tyokwana29 and Woji30 spoke 

of the further detention as being unlawful, it seems to him that in a delictual 

claim for damages one is concerned with the lawfulness or otherwise of the 

conduct of the defendant rather than with the so-called lawfulness of the 

consequences flowing from such conduct31.  

 

28. The learned judge therefore regarded the approach of Van Rensburg J in 

Thandani v Minister of Law and Order32  as correct. It was further pointed 

out that the decision in Thandani was confirmed on appeal in Minister of Law 

                                            
27 Record Volume 3 page 248 para 33 
28 At para 33 
29 Fn 20 supra 
30 Woji v Minister of Police 2015 (1) SACR 409 (SCA) 
31 Record Volume 3 page 249 para 36 
32 1991 (1) SA 702 (E) 
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and Order v Thandani33  in which judgement Joubert JA remarked that the 

lawfulness of the plaintiff’s detention was irrelevant34. 

 

29.  The learned Judge further expressed the view that there are no reasons of 

policy for disregarding, in the case of wrongful arrest, those harmful 

consequences which flow from the arrest mechanically or as a matter of 

routine35. 

 

30.  Referring to the matter of Minister of Safety and Security v Sekhoto & 

another36, the learned judge opined that the judicial evaluation, as referred 

to by Harms DP, from his perspective of legal causation, renders subsequent 

detention too remote to be taken into account as a consequence of the 

unlawful arrest. The learned Judge further pointed out that, in the present 

matter, the distinguishing feature was the absence of an intervening 

evaluative act and considered decision by a magistrate37.  

 

31. The minority judgement therefore found the Respondent to be liable to 

compensate the Applicant for the entire period of detention, being close on 

eight days. The minority judgement awarded the Applicant compensation in 

the amount of R 330,248.00. 

 

 

                                            
33 [1991] ZASCA 123; 1991 (4) SA 862 (A) 
34  At 872A-B 
35 Record Volume 3 page 254 to 255 para 45 
36 Fn 16 supra 
37 Record Volume 3 page 256 para 47 
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THE IMPACT OF THE MAJORITY JUDGMENT: 

 

32. It is submitted that the majority judgement is in conflict with pronouncements 

of this Honourable Court38, and if left unchallenged, plaintiffs are burdened 

with an onus of showing, in a deviation from the normal delictual 

requirements, the unlawfulness of the consequences of an unlawful arrest 

notwithstanding that such consequences flowed from and by itself 

constituted a deprivation of constitutional rights This position is untenable 

and does violence to our constitutional values and principles.  

 

33. The majority judgment has further brought with it legal uncertainty as the 

finding conflicts with what was previously decided by the SCA in Minister of 

Safety and Security and Others v Ndlovu39 and Minister of Law and Order v 

Thandani40. 

 

34. On a reading of the majority judgement the normal test of causation is not 

applied. The principle applied by the majority judgement is that, absent proof 

that the consequence of the unlawful breach of the Applicant’s right to 

personal liberty was also, independent of the initial unlawful breach, 

unlawful, the Applicant is not entitled to compensation, from the Respondent, 

for such consequences.  

 

                                            
38 Zealand v Minister for Justice and Constitutional Development & another [2008] ZACC 3; 2008 (6) 
BCLR 601 (CC) 
39 2013 (1) SACR 339 (SCA); See also Thandani v Minister of Law and Order 1991 (1) SA 702 (E) and 
Minister of Law and Order v Thandani 1991 (4) SA 862 (A) as referred to in the minority judgment 
40 Fn 33 supra 
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35. In casu such finding was made notwithstanding that the applicant’s inability 

to apply for bail and the postponement of his matter was not only foreseeable 

by the Respondent but in fact known at the time when the Applicant’s 

physical liberty was unlawfully interfered with. 

 

36. The effect of the majority judgement is therefore to exclude the Respondent 

from the application of the generally accepted and well-founded delictual 

requirement of causation and the application of the foreseeability test, 

thereby affording the Respondent protection not afforded to other 

wrongdoers within the context of delictual claims.  

 

37. The legal position adopted by the majority judgement further, absent some 

further unlawfulness to be proven by the Plaintiff, deprives a presiding judge 

of the opportunity of properly considering the element of causation, 

specifically judicial causation and public policy with which it goes hand-in-

hand. The majority judgement prescribes a mechanical approach ignorant of 

policy considerations and surrounding circumstances. 

 

38. Considering that this claim has, as its basis, the deprivation of constitutional 

rights, such approach flies in the face of the constitutional ideals as 

expressed in the following: 

 

“The State and its organs exist to give practical expression to the 

constitutional rights of citizens.  They bear the obligation to ensure that 

the aspirations held out by the Bill of Rights are realised.  That is an 
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immense responsibility that must be matched by the seriousness with 

which endeavours to discharge them are undertaken.  To this end, the 

State, its organs and functionaries cannot be allowed to adopt a 

lackadaisical attitude, at the expense of the interests of the public, 

without consequences”41. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
41 Mashongwa v PRASA 2016 (3) SA 528 (CC) (26 November 2015) para 25 
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UNLAWFUL ARREST: LEGAL CONTEXT: 

 

39. The cause of action in respect of an unlawful arrest and detention is the actio 

iniuriarum, albeit that some special features attach thereto42. 

Notwithstanding such special features it remains a delictual claim subject to 

the normal delictual requirements to substantiate such a claim. 

 

40. It is trite law that in order to succeed in a delictual claim, a claimant would 

have to prove the following elements: causation, wrongfulness, fault and 

harm43. 

 

41. A successful delictual claim entails the proof of a causal link between a 

defendant’s actions or omissions, on the one hand, and the harm suffered 

by the plaintiff, on the other hand.  This is in accordance with the “but-for” 

test. Legal causation must be established on a balance of probabilities44. 

 

42. It is trite that the deprivation of a person’s liberty, such as arrest and 

detention at the hands of the police, is prima facie unlawful. In Minister of 

Justice v Hofmeyr45, the then Appellate Division, per Hoexter JA, held:  

 

                                            
42 Thompson v Minister of Police 1971 (1) SA 371 (E) at 373; Minister of Justice v Hofmeyr 1993 (3) SA 
131 (A) 
43 Oppelt v Head: Health, Department of Health Provincial Administration: Western Cape 2016 (1) SA 
325 (CC) para 34 
44 Oppelt supra para 35 
45  1993(3) SA 131(A) 153D-E 
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‘The plain and fundamental rule is that every individual's person is 

inviolable. In actions for damages for wrongful arrest or imprisonment 

our Courts have adopted the rule that such infractions are prima facie 

illegal.’  

 

43. In an action for wrongful arrest and detention, a plaintiff only bears the onus 

of proving the arrest and detention. This constitutes one of the special 

features of claims of this nature. 

 

44. In Relyant Trading (Pty) Ltd v Shongwe and Another46 the Supreme Court 

of Appeal, per Malan AJA, reiterated this position as follows47:  

 

‘To succeed in an action based on wrongful arrest the plaintiff must show 

that the defendant himself, or someone acting as his agent or employee 

deprived him of his liberty.’  

 

45. In Minister of Justice v Hofmeyr48 the Court held that when ‘… the arrest or 

imprisonment has been admitted or proved it is for the defendant to allege 

and prove the existence of grounds in justification of the infraction.’ This 

statement was referred to with approval in the decision in Minister of Law 

and Order and others v Hurley and Another49 where the Court stated the 

following50:  

                                            
46  [2007] 1 All SA 375 (SCA) 
47 Para 6 
48 Supra 
49 1986 (3) SA 568 (A) 
50 At 589D-E 
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‘An arrest constitutes an interference with the liberty of the individual 

concerned, and it therefore seems to be fair and just to require that the 

person who arrested or caused the arrest of another person should bear 

the onus of proving that his action was justified in law.’ 

 

46. This approach was approved by this Court in the judgment of Zealand v 

Minister for Justice and Constitutional Development and Another51 where 

Justice Langa CJ stated the following52: 

 

“This is not something new in our law.  It has long been firmly established 

in our common law that every interference with physical liberty is prima 

facie unlawful.53  Thus, once the claimant establishes that an 

interference has occurred, the burden falls upon the person causing that 

interference to establish a ground of justification.  In Minister van Wet en 

Orde v Matshoba,54 the Supreme Court of Appeal again affirmed that 

principle,55 and then went on to consider exactly what must be averred 

by an Applicant complaining of unlawful detention.  In the absence of 

                                            
51(CCT54/07) [2008] ZACC 3; 2008 (4) SA 458 (CC)  
52 Para 25 
53 See, for example, Ingram v Minister of Justice 1962 (3) SA 225 (WLD) at 227; [1962] 3 All SA 76 (W) 
at 79; Boland Bank Bpk v Bellville Munisipaliteit en Andere 1981 (2) SA 437 (C) at 444; [1981] 2 All SA 
9 (C) at 14; Shoba v Minister van Justisie 1982 (2) SA 554 (C) at 559; [1982] (4) All SA 153 (C) at 155; 
Minister of Law and Order and Others v Hurley and Another 1986 (3) SA 568 (A) at 589; [1986] 2 All 
SA 428 (A) at 443; During NO v Boesak and Another 1990 (3) SA 661 (A) at 673-4; [1990] 2 All SA 347 
(A) at 355; Masawi v Chabata and Another 1991 (4) SA 764 (ZH) at 771-2; [1991] 4 All SA 544 (ZH) at 
550; Minister of Justice v Hofmeyr 1993 (3) SA 131 (A) at 153; [1993] 2 All SA 232 (A) at 244; Moses v 
Minister of Law and Order 1995 (2) SA 518 (C) at 520; [1995] 3 All SA 98 (C) at 98; Robbertse v Minister 
van Veiligheid en Sekuriteit 1997 (4) SA 168 (T) at 172; and Bentley and Another v McPherson 1999 
(3) SA 854 (E) at 857; [1999] 2 All SA 89 (EC) at 91. 
54 1990 (1) SA 280 (A); [1990] 1 All SA 425 (A). 
55 Id at 284 and 427. 
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any significant South African authority, Grosskopf JA found the law 

concerning the rei vindicatio a useful analogy.56  The simple averment 

of the plaintiff’s ownership and the fact that his or her property is held by 

the defendant was sufficient in such cases.  This led that Court to 

conclude that, since the common law right to personal freedom was far 

more fundamental than ownership, it must be sufficient for a plaintiff who 

is in detention simply to plead that he or she is being held by the 

defendant.  The onus of justifying the detention then rests on the 

defendant.57  There can be no doubt that this reasoning applies with 

equal, if not greater, force under the Constitution.” 

 

47. It should however be considered that, in Zealand, the Court was not called 

upon to consider the lawfulness or not of any arrest but only the lawfulness 

or not of the detention. A similar dispute arose in the matter of Woji. 

 

48. Thus, in delictual claims based upon the interference with a constitutional 

right, and once the interference has been established, a prima facie 

presumption of unlawfulness exists, resulting in an onus to prove justification 

on the person causing the interference.  

 

49. This approach, as followed by the Courts, however relate to the element of 

unlawfulness, being one of the four requirements of a successful delictual 

claim. Unlawfulness, as an element, relates to the commission and/or 

                                            
56 Id at 285-6 and 428. 
57 Id at 286B-C and 428. 



21 
 

omission of the alleged wrongdoer and not to the harm caused by such 

conduct and/or failure. 

 

50. Causation and harm are elements separate and distinct from unlawfulness. 

 

51. Turning to the element of causation, reference can be made to the authority 

as stated in Lee v Minister of Correctional Services58: 

 

“The point of departure is to have clarity on what causation is. This 

element of liability gives rise to two distinct enquiries. The first is a factual 

enquiry into whether the negligent act or omission caused the harm 

giving rise to the claim. If it did not, then that is the end of the matter. If 

it did, the second enquiry, a juridical problem, arises. The question is 

then whether the negligent act or omission is linked to the harm 

sufficiently closely or directly for legal liability to ensue or whether the 

harm is too remote59. This is termed legal causation.” 

 

52. In the matter of Mashongwa v PRASA60 the following was stated: 

 

“No legal system permits liability without bounds.  It is universally 

accepted that a way must be found to impose limitations on the 

wrongdoer’s liability.61  The imputation of liability to the wrongdoer 

                                            
58 2013 (2) SA 144 (CC) para 38 
59Siman & Co (Pty) Ltd v Barclays National Bank Ltd 1984 (2) SA 888 (AD) at 34E-H; See also 
International Shipping Co (Pty) Ltd v Bentley 1990 (1) SA 680 (A) at 700E-I. 
60 2016 (3) SA 528 (CC) para 68 to 69 
61 Neethling above n 56 at 197. 
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depends on whether the harmful conduct is too remotely connected to 

the harm caused or closely connected to it.62  When proximity has been 

established, then liability ought to be imputed to the wrongdoer provided 

policy considerations based on the norms and values of our Constitution 

and justice also point to the reasonableness of imputing liability to the 

defendant.63” 

 

53.  The test applied in such an enquiry is trite and settled. It is a flexible one in 

which factors such as reasonable foreseeability, directness, the absence or 

presence of a novus actus interveniens, legal policy, reasonability, fairness 

and justice all come into consideration64. 

 

54. A plaintiff is not required to establish the causal link with certainty, but only 

to establish that the wrongful conduct was probably a cause of the loss, 

which calls for a sensible retrospective analysis of what would probably have 

occurred, based upon the evidence and what can be expected to occur in 

the ordinary course of human experience65. 

 

55. In Minister of Safety and Security and Others v Ndlovu66 Justice Petse JA 

(Ponnan and Bosielo JJA concurring) remarked as follows67: 

 

                                            
62 Minister of Safety and Security and Another v Carmichele 2004 (3) SA 305 (SCA) para 72. 
63 Minister for Safety and Security v Scott and Another [2014] ZASCA 84; 2014 (6) SA 1 (SCA) at paras 
37-8 and S v Mokgethi en Andere 1990 (1) SA 32 (A). 
64 Flanagan v Minister of Safety and Security (497/2017) [2018] ZASCA 96 (1 June 2018) 
[30]; See also Delphisure Group Insurance Brokers Cape (Pty) Ltd and others v Dippenaar [2010] 
ZASCA 85; 2010 (5) SA 499 (SCA) para 25 
65 Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA) para 25 
66  (788/11) [2012] ZASCA 189; 2013 (1) SACR 339 (SCA) (30 November 2012) 
67 Para 16 
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“In this case it is common cause that the ‘reception Court’ never 

embarked on any judicial evaluation because, as a matter of course, its 

function was merely to postpone cases and without, it would seem, 

enquiring whether or not an accused person ought to be detained 

pending a trial. It can thus hardly be contended that the unlawful 

detention of the Respondent ceased when he was brought before the 

‘reception Court’ which ordered his further detention.” 

 

56. Petse JA further remarked that the “…inevitable consequence of these 

evidentiary short-comings is that the evidence of the appellants, who bore 

the onus to justify the deprivation of the Respondent’s liberty, came nowhere 

near discharging that onus”68. 

 

57. Albeit that the approach of the learned judge is, as far as the outcome of the 

appeal is concerned, correct, the Court, with respect, erred in stating that the 

appeal concerned the issue whether or not the further detention of the 

Respondent, subsequent to his first appearance in Court, was unlawful69. As 

will be discussed later, the question actually revolved around the application 

of the principles relating to legal causation and whether the appellant’s 

liability was limited having regard to the applicable tests and considerations. 

 

58. A correct approach is to be found in the judgment of Joubert J A (Hefer J A 

Vivier J A Milne J A Kriegler A J A concurring) in the matter of Minister of 

                                            
68 Para 15 
69 Para 1 
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Law and Order v Thandani70, where the Court dealt with a situation where 

members of the security branch of the South African police service unlawfully 

arrested the Respondent where after they handed him over to the Ciskei 

police, who detained the Respondent for a period of 59 days. Albeit that the 

learned judge expressed an opinion as to the unlawfulness of the 

Respondent’s detention subsequent to him being handed over to the Ciskei 

police, such lawfulness or unlawfulness was regarded as irrelevant. The 

appellant was found liable for the entire period of detention, including the 

period subsequent to the Respondent being handed over to the Ciskei 

police. On a reading of the judgement it is clear that the learned judge 

applied the normal test of causation, both factual and legal, and in doing so 

referred to the evidence of the police officer admitting that he knew that the 

Respondent would be detained by the Ciskei police after the Respondent 

was handed over to them. 

 

59. Similar to Thandani is the matter of Ebrahim v. Minister of Law and Order 

and others71 where in the defendant submitted that was not liable to 

compensate the plaintiff for the period of detention following the plaintiff’s 

first appearance in Court. The argument was made, and the matter decided, 

correctly so, having regard to the principles of legal causation72.  

 

60. The matter of Ebrahim also served before the SCA73, where van Heerden 

JA remarked as follows: 

                                            
70 Fn 33 supra 
71 1993(2) SA 559 (T) 
72 At 566 D-H 
73 Minister of Law and Order v Ebrahim (97/1993) [1994] ZASCA 163 (22 November 1994) 
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“The remaining question is whether, from the angle of legal causation, 

the original arrest and the re-arrest were linked sufficiently closely to the 

Respondent's continued detention during the period under 

consideration. I have little doubt that they were. Indeed, it appears to me 

that the link was very real. The re-arrest flowed from the original arrest 

and the purpose of both was to eventually bring the Respondent before 

the Courts so that he might ultimately be convicted and sent to prison. 

This purpose was achieved, and the responsible police officers must 

have foreseen that the Respondent might be detained until so 

sentenced. Hence the roles of the Attorney-general and the Courts in the 

whole process constituted no more than contributory links in the chain of 

causation.” 

 

61. The effect of intervening orders by magistrates have received further 

attention. In Woji v Minister of Police74 a challenge to the lawfulness of the 

appellant’s detention was directed at the manner in which the magistrate’s 

discretion was exercised.  It was alleged that the police officer involved owed 

a duty to the appellant to bring to the attention of the prosecutor and the 

magistrate information which was relevant to the exercise of the magistrate’s 

discretion. 

 

62. In the judgment Swain JA said75: 

 

                                            
74 2015 (1) SACR 409 (SCA) 
75 At paras [27] and [28] 
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“In the present case the challenge raised to the lawfulness of Mr Woji’s 

detention is directed at the manner in which the magistrate’s discretion 

was exercised, influenced as it was by the erroneous view of Insp Kuhn 

that Mr Woji was the fourth robber in the video.  In Isaacs and Zealand 

this Court was concerned solely with the legal consequences of the 

detention orders issued by the respective magistrates and not the 

manner in which the magistrate’s discretion was exercised prior to the 

grant of these orders.  In the context of s 12(1)(a) of the Constitution and 

the decision by the Constitutional Court in Zealand, an examination, of 

the legality of the manner in which the magistrate’s discretion to further 

detain Mr Woji was exercised, cannot be precluded simply by the 

existence of the magistrate’s order.  The Constitutional Court in Zealand 

did not require the decisions of the respective magistrates to be set 

aside, before the lawfulness of the appellant’s detention could be 

determined.  Once it is clear that the detention is not justified by 

acceptable reasons and is without just cause in terms of s 12(1)(a) of the 

Constitution, the individual’s right not to be deprived of his or her freedom 

is established.  This would render the individual’s detention unlawful for 

the purposes of a delictual claim for damages. 

 

The Constitution imposes a duty on the state and all of its organs not to 

perform any act that infringes the entrenched rights, such as the right to 

life, human dignity and freedom and security of the person.  This is 

termed a public law duty.  See Carmichele v Minister of Safety and 

Security and Another (Centre for Applied Studies Intervening) [2001] 
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ZACC 22; 2002 (1) SACR 79 CC (2001 (4) SA 938; 2001 (10) BCLR 

995; [2001] ZACC 22) para 44.  On the facts of this case, Insp Kuhn, a 

policeman in the employ of the state, had a public law duty not to violate 

Mr Woji’s right to freedom, either by not opposing his application for bail, 

or by placing all relevant and readily available facts before the 

magistrate.  A breach of this public law duty gives rise to a private law 

breach of Mr Woji’s right not to be unlawfully detained, which may be 

compensated by an award of damages.  There can be no reason to 

depart from the general law of accountability, that the state is liable for 

the failure to perform the duties imposed upon it by the Constitution, 

unless there is a compelling reason to deviate from the norm.  Mr Woji 

was entitled to have his right to freedom protected by the state.  In 

consequence, Insp Kuhn’s omission to perform his public duty was 

wrongful in private law terms.  See Minister of Safety and Security and 

Another v Carmichele 2004 (3) SA 305 (SCA) (2004) (2) BCLR 133; 

[2003] 4 All SA 565) paras 34 – 38 and 43. 

 

63. In Minister of Safety and Security v Tyokwana76 Fourie AJA held77: 

 

“In my view, the Respondent has shown that the circumstances in which 

the appellant’s employees instigated and persisted with his prosecution, 

amounted to an unjustifiable breach of s 12(1)(a) of the Constitution. This 

is sufficient to establish delictual liability on the part of the appellant for 

                                            
76 Fn 20 supra  
77 Para 44 
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the full period of the Respondent’s detention from 2 October 2007 to 20 

July 2009.” 

 

64. The aforementioned passage from the judgement of Tyokwana clearly 

indicates the different approaches followed by Courts. Notwithstanding the 

authority to the contrary, Fourie AJA, in the quoted passage, implies that the 

Respondent, as the person detained, had a duty to show circumstances 

amounting to an unjustifiable breach of the constitution. On a reading a 

judgement it is clear that the learned judge attempted to distinguish the 

principle laid down in Isaacs and further endeavoured to apply the principles 

laid down in Zealand. 

 

65. It seems evident that the judgement of Isaacs v Minister van Wet en Orde78 

is regarded as authority for the view that, once an arrested person has 

appeared before a magistrate, the subsequent detention as ordered is not to 

be considered as part of the detention for which the plaintiff would be entitled 

to compensation. What was decided in Isaacs, is that the prior lawful arrest 

of a person is not a prerequisite to the provisions of s 50(1) of the Criminal 

Procedures Act coming into effect. The fact that a person may have been 

arrested unlawfully, does not preclude him or her from being remanded 

lawfully in terms of s 50(1) of the CPA. Isaacs did not find that an arrested 

person’s continued detention by virtue of an order of Court remanding him 

                                            
78 Fn 21 supra 
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in custody in terms of s 50(1) of the CPA, will automatically render such 

continued detention lawful79. 

 

66. It should again be emphasised that, in the matter of Zealand80, the above 

honourable Court had to consider and find whether the detention of the 

Applicant was unlawful. The actual detention of the Applicant in Zealand 

constituted the delict. Zealand was not decided on the basis of an unlawful 

arrest prior to the detention of Zealand. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
79 Minister of Safety and Security v Tyokwana supra para 38 
80 Fn 51 supra 
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THE ISAACS LEGACY: 

 

67. The majority judgement found that the Respondent cannot be held liable for 

what transpired in Court just because the arrest was unlawful, and to do so 

would be legally untenable and would be contrary to well established 

precedent in the SCA. 

 

68. In making such a finding the majority of the SCA referred to the matter of 

Isaacs v Minister van Wet en Orde81, in which the Court found that a 

detainee’s continued detention pursuant to an order of Court remanding him 

in custody in terms of s 50(1) of the CPA, was lawful notwithstanding the fact 

that it had followed upon his unlawful arrest. 

 

69. The majority decision of the SCA stated the following: 

 

“In Isaacs at (323i-j) this Court held that Mthimkhulu and another v 

Minister of Law and Order 1993 (3) SA 432 (E) at 438C-F was wrongly 

decided. Mthimkhulu expressed a view contrary to mine in this matter.” 

 

70. The aforementioned passage of the majority judgement of the SCA clearly 

confirms that the Court aligned itself with the view expressed in Isaacs. If 

one considers the approach followed by the majority of the SCA is evident 

that they regarded such authority as an automatic bar against any claim by 

the applicant for compensation consequent to his appearance at court. 

                                            
81 Fn 21 supra 
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71. In pronouncing the judgement and in making the aforesaid finding the 

majority did not specifically state whether such a finding related to the 

lawfulness or not of the conduct or whether such a finding related to the 

policy considerations applicable in determining legal causation. 

 

72. It should be considered that, in casu, the unlawful act committed by the 

members of the Respondent was the arrest of the Applicant. The detention 

of the Applicant followed as a consequence, at least factually, of the 

aforesaid arrest. The majority of the SCA correctly found that the arrest of 

the Applicant was unlawful. 

 

73. In limiting the liability of the Respondent for the consequences of the unlawful 

arrest the majority judgement followed what, with respect, can only be 

described as a mechanical approach to the consideration of the facts. The 

majority judgement did not discuss or elaborate whether such a finding is 

based upon policy considerations applicable in determining legal causation. 

The majority judgement furthermore did not discuss whether the appearance 

at Court by the Applicant constituted a novus actus interveniens. 

 

74. Considering the facts of the present matter it can hardly be argued that the 

postponement that occurred on the Applicant’s first appearance was 

unforeseen. In fact, the arresting officer knew such a postponement would 

occur. For an event to constitute a novus actus interveniens the intervening 

cause must be an independent, unconnected and extraneous factor or 
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event82 which was not foreseeable83, and which actively contributed to the 

occurrence of harm after the defendant’s original conduct has occurred. 

 

75. There is, with respect, no policy considerations which warrant and support 

the application of the principles enunciated in Isaacs whilst describing the 

knowledge of the arresting officer as irrelevant.  

 

76. The majority judgement followed, so it is submitted, a mechanical approach 

based upon legal considerations not measured against the Constitution and 

which do not align with the application of normal delictual requirements. 

 

77. In making such finding the honourable Court further disregarded Minister of 

Safety and Security and Others v Ndlovu84 and Minister of Law and Order v 

Thandani85  being authority of the SCA, where the normal elements and tests 

for delictual liability was applied. 

 

78. Even if the majority judgment is correct in its reference to and understanding 

of the “established precedent” of the SCA, the majority judgment failed to 

consider that such authority, with its mechanical approach, exclusion of the 

normal delictual requirements and tests and further with its additional onus 

on the Plaintiff, stand in stark contrast to the constitutional values and 

principles underpinning our legal system and as enunciated by this 

                                            
82 Tuck v Commissioner for Inland Revenue 1988 3 SA 819 (A) 833. 
83 Ebrahim v Minister of Law & Order 1993 2 SA 559 (T) 566. 
84 2013 (1) SACR 339 (SCA); See also Thandani v Minister of Law and Order 1991 (1) SA 702 (E) and 
Minister of Law and Order v Thandani 1991 (4) SA 862 (A) as referred to in the minority judgment 
85 Fn 33 supra   
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Honourable Court. It follows from the majority decision that the Applicant was 

required to show, notwithstanding the fact that he was deprived of his liberty, 

that such deprivation constituted an unlawful act independent of the unlawful 

arrest preceding it. 

 

79. The minority judgement stated, correctly it is submitted, that there are no 

reasons of policy for disregarding, in the case of wrongful arrest, those 

harmful consequences which flow from the arrest mechanically as a matter 

of routine. Only where the judicial officer has applied his or her mind to the 

question of whether the suspect is entitled to bail does one have an 

intervening act which can be said, from the perspective of policy, to 

neutralise the harmful effect of the wrongful arrest. As stated by the minority 

judgment86, “… I do not think it is necessary, in a delictual setting, to say that 

the detention following the judicial remand was ‘unlawful’ before one can 

conclude that it is a harmful effect for which the wrongful arrester can be held 

responsible. But if such a finding were necessary, I would be prepared to 

say that what happened in Court on 21 December 2012 was unlawful and 

resulted in the appellant being deprived of his freedom arbitrarily and without 

just cause. On the appellant’s evidence, what happened was a shocking 

violation by the prosecutor, the magistrate and indeed the investigating 

officer of their duties to ensure that the question of bail was properly 

considered at the appellant’s first appearance.” 

 

                                            
86 Para 50 
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80. The minority judgement therefore clearly expresses reservation as to 

whether it is necessary to show that the consequences of an unlawful action 

are, by itself and independent of the original unlawful conduct, unlawful, 

failing which no compensation for such consequences will be payable. 

 

81. The difference in approach between the majority and minority judgement 

underscores the fact that the element of causation, specifically legal 

causation, has been muddied through a mechanical application of the 

principles laid down in Isaacs. The unlawful conduct of the Respondent was 

the arrest of the Applicant. The detention of the Applicant followed as a 

consequence of such unlawful conduct. 

 

82. It is thus submitted that the majority judgment erred in affording the 

Respondent protection which no other wrongdoer enjoys. No other 

wrongdoer is entitled to claim that the injured party should prove the 

unlawfulness of consequences. It is further submitted that the majority 

judgment erred in not applying, as in Thandani, the normal delictual 

requirements underpinned by our constitutional values and principles. 

 

83. If one considers the recent judgement of the SCA in Flanagan v Minister of 

Safety and Security87 is evident that SCA does not shy away from applying 

the normal delictual requirements in claims against the respondent. The 

requirements are however not applied in matters of unlawful arrest, for which 

distinction there is no constitutional basis. 

                                            
87 (497/2017) [2018] ZASCA 96 (1 June 2018) 



35 
 

 

84. This Honourable Court has recently ruled88, that the constitution enshrines 

the right to freedom and security of the person, including the right not to be 

deprived of freedom arbitrarily and without just cause. This Honourable 

Court ruled that it was sufficient for an Applicant simply to plead that he was 

unlawfully detained, whereafter the Respondent bore the burden to justify 

the deprivation of liberty, whatever form it may have taken. Therefore, and 

even if the majority judgement is correct that the detention following the 

unlawful arrest must be shown to be unlawful, the burden to prove such was 

on the Respondent, which it failed to do. 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
88 Zealand v Minister for Justice and Constitutional Development & another 2008 (6) BCLR 601 (CC) 
para 24 
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THE RISK OF LIMITLESS LIABILITY: 

 

85. Is to be considered whether the approach proposed by the Applicant in casu 

would open the floodgates and expose the Respondent to limitless liability. 

It is submitted that it would not. The requirement of causation, and 

specifically legal causation, is there to limit the liability on the wrongdoer 

having regard to factors such as factors such as reasonable foreseeability, 

directness, the absence or presence of a novus actus interveniens, legal 

policy, reasonability, fairness and justice all come into consideration89. 

 

86. In Fourway Haulage,90 Brand JA cautioned that the factors, used and 

considered in determining legal causation ‘should not be applied 

dogmatically, but in a flexible manner so as to avoid a result which is so 

unfair or unjust that it is regarded as untenable’. The protection against 

limitless liability is therefore to be found in the factors and considerations 

applicable in determining liability. 

 

87. As stated in the matter of In Minister of Safety and Security v Tyokwana91 

“…the duty of a policeman who has arrested a person for the purpose of 

having him or her prosecuted, is to give a fair and honest statement of the 

                                            
89 Flanagan v Minister of Safety and Security (497/2017) [2018] ZASCA 96 (1 June 2018) 
[30]; See also Delphisure Group Insurance Brokers Cape (Pty) Ltd and others v Dippenaar [2010] 
ZASCA 85; 2010 (5) SA 499 (SCA) para 25 
90 Fourway Haulage SA (Pty) Ltd v SA National Roads Agency Ltd [2008] ZASCA 2009 (2) SA 150 
(SCA) para 34. 
91 Supra para 40  
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relevant facts to the prosecutor, leaving it to the latter to decide whether to 

prosecute or not.” 92 

 

88. The conduct of the police subsequent to the arrest would be factors to be 

considered in determining legal causation. Insofar, as an example, the police 

recommend bail and provide the prosecutor with honest facts, but bail is still 

refused, such refusal would constitute an unforeseen event. Had the police 

however not provided such information or had they lied about strength of the 

matter a refusal of bail or a postponement of the bail application can hardly 

be seen unforeseen. 

 

89. Legal causation is to be determined by considerations of policy. “It serves as 

a measure of control to ensure that liability is not extended to far. It 

recognises that liability should not be imposed where, despite the other 

elements of delictual liability being present, right minded persons, including 

judicial officers, will regard it as untenable to do so. In determining whether 

damage is too remote, tests involving foreseeability, proximity, direct 

consequences, all of which are relevant, should not be applied dogmatically, 

but in a flexible manner so as to avoid a result which is so unfair or unjust 

that it is regarded as untenable.”93 

 

                                            
92 See also Prinsloo and another v Newman 1975 (1) SA 481 (A) at 492G and 495A. In Carmichele v 
Minister of Safety and Security and another [2001] ZACC 22; 2001 (4) SA 938 (CC) para 63, it was held 
that the police have a clear duty to bring to the attention of the prosecutor any factors known to them 
relevant to the exercise by the magistrate of his discretion to admit a detainee to bail. 
93 Merchant Commercial Finance (Pty) Ltd v Katana Foods CC (1238/2016) [2017] ZASCA 191 (20 
December 2017) para 22 (citation of authority omitted): 
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CONCLUSION: 

 

90. It is submitted that the conduct of the police subsequent to an unlawful arrest 

is to be evaluated and considered in determining legal causation, and not 

unlawfulness. The deprivation of liberty, through arrest and detention, is per 

se prima facie unlawful. 

 

91. Is therefore submitted that the majority of the SCA erred in requiring some 

proof of the unlawfulness of a consequence failing which no compensation 

was payable. 

 

92. Even it is to be accepted that the majority of the SCA correctly applied the 

requirement that the detention of the Applicant had to be unlawful, then the 

majority erred in not regarding detention, being a breach of a constitutional 

right of liberty, as prima facie unlawful. The majority judgment erred in then 

not finding that, absent evidence from the Respondent justifying such 

detention and deprivation of freedom, that the detention was unlawful. Had 

the majority judgment found such consequence to be unlawful, then the 

majority judgment should have applied the normal delictual tests of 

causation. 

 

93. In a constitutional era, public policy could and should not demand or desire 

the elevated level of protection being afforded to the Respondent by the 

majority judgment. 
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94. It is thus respectfully submitted that the majority judgement of the SCA is 

wrong in its application of Isaacs and its failure to properly consider the 

considerations applicable in determining legal causation whilst demanding 

proof of further unlawfulness. 

 

95. Is further respectfully submitted that the minority judgement is correct in its 

application of causation and in its finding that the Respondent is liable to 

compensate the Applicant for the entire period of detention. 

 

96. It is also submitted that the minority judgement is correct in its determination 

of the quantum payable to the Applicant for the unlawful arrest and detention 

for a period of eight days, being R 300,000.00 plus the costs of future 

medical treatment, being an amount of R 30,248.0094. 

 

97. Although a plethora of cases are available for mention, two recent judgments 

finds particular application. In the unreported matter of Duma v Minister of 

Police and Another95 where the Plaintiff was unlawfully detained for a period 

of approximately 9 days. Basson J stated: 

 

“[43] I have already pointed out that the plaintiff has suffered 

considerable distress and humiliation as a result of the arrest. There is 

also no doubt that the arrest of the plaintiff constituted a serious invasion 

of her right to movement and dignity. In the circumstances I am of the 

                                            
94 This amount was common cause at trial. 
95 (41429/2011) [2016] ZAGPPHC 428 (13 June 2016) 
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view that it would be fair to award the plaintiff damages in the amount of 

R 300 000.00 (three hundred thousand rand) for her unlawful arrest and 

subsequent unlawful detention.” 

 

98. The second matter is the unreported judgment of Mokaedi v Minister of 

Police and Another96 where the Plaintiff was detained for a period of 9 days. 

Makgoka J awarded general damages in the amount of R 250,000.00. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
96  (3503/2012) [2016] ZAGPPHC 405 (3 June 2016) 
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LEAVE TO APPEAL: 

 

99. For the reasons stated, it is submitted that it is in the interests of justice for 

this Court to grant leave to appeal. The present case implicates various 

constitutional issues. 

 

100. This case raises critical constitutional issues and has wide-ranging 

implications for the public and for South African jurisprudence. The majority 

judgement, through confirmation that the normal and well-founded element 

of causation is not applicable to the Respondent, has emphasised a 

distinction between the Respondent and other wrongdoers which distinction 

has no basis in law and which does not align with constitutional principles of 

South Africa. The majority judgement has further placed an additional 

burden on plaintiffs to show the unlawfulness of consequences 

notwithstanding that such consequences also constitute the deprivation of a 

constitutional right. 

 

101. This application for leave to appeal further raises an arguable point of law of 

general public importance that ought to be considered by this Court in terms 

of section 167(3)(b)(ii) of the Constitution of which the "impacts and 

consequences are substantial, broad-based, transcending the litigation 

interests of the parties, and bearing upon the public interest"97. 

 

                                            
97 Paulsen v Slip Knot Investments 777 (Pty) Ltd (3) SA 479 (CC), para 25; Mokone v Tassos Properties 
CC and Another 2017 (5) SA 456 (CC), para [17]. 
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102. For the reasons set out herein, it is respectfully submitted that the Applicant 

has an excellent prospect of success.  The majority judgment misapplied the 

Constitution, the applicable authority and the binding pronouncements of this 

Court. The prospects of success are also apparent from the presence and 

vigour of the minority judgment. 

 

103. Considering the conflicting views and authority, it is submitted that it is 

important for this Court to deal with and conclusively resolve the matter, to 

avoid further legal uncertainty.  
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RELIEF SOUGHT: 

 

104. The Applicant therefore seeks an order in the following terms: 

 

a. that the application for leave to appeal be granted; 

 

b. that the appeal against the majority judgement of the SCA be upheld; 

 

c. that the Respondent be ordered to pay the Applicant an amount of               

R 330,248.00 with interest at the prescribed rate from 7 September 2016 

to date of payment; 

 

d. that the Respondent be ordered to pay the costs of this appeal, such 

costs to include the costs of two counsel.  

 

 

S.J. Myburgh 

A. van Staden 

Groenkloof Chambers 

27 September 2018 
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