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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(CONSTITUTION HILL) 

CCT CASE NO: _____________ 

SCA CASE NUMBER: 329/2017 

GP CASE NUMBER: 77688/2014 

In the matter between:  

 

BRYAN JAMES DE KLERK     APPLICANT 

 

and  

 

THE MINISTER OF POLICE     RESPONDENT  

___________________________________________________________________ 

FOUNDING AFFIDAVIT IN SUPPORT OF APPLICATION IN TERMS OF RULE 19 

 ___________________________________________________________________ 

 

I, the undersigned, 

BRYAN JAMES DE KLERK 
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do hereby make oath and state as follows: 

 

THE PARTIES 

1. 

 

1.1 I am an adult male person with identity number 800612 5132 083, who 

resides at 1 Taaibos Street, Gallo Manor, Johannesburg.  

 

1.2 I am, in my personal capacity, the Applicant in this application and as such 

duly authorised to depose to this affidavit. 

 

1.3 I was the Plaintiff in an action instituted against the Respondent in the Court a 

quo, which action was dismissed. Subsequent thereto, and with leave to 

appeal having been granted by the Supreme Court of appeal, I was the 

appellant in the appeal heard and decided on by the Supreme Court of 

appeal.  

 

1.4 In my capacity as such I submit that I am duly authorized to depose to this 

affidavit. 

 

1.5 Unless the context clearly indicates the contrary, all the facts contained herein 

are within my personal knowledge and, to the best of my belief, true and 

correct. Where I make submissions of a legal nature, such is done based on 
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legal advice received from my legal representatives, which advice I accept as 

correct. 

 

 

2  

 

2.1 The Respondent in this application is THE MINISTER OF POLICE, cited 

herein in his official capacity of head of such department, with address for 

service at The State Attorney, Ground Floor, SALU Building, 316 Thabo 

Sehume Street, Pretoria, Gauteng. 

 

2.2 The Respondent was the Defendant in the main action and the Respondent in 

the appeal heard and decided on by the Supreme Court of appeal. 

 

NATURE OF THE APPLICATION:  

3  

 

3.1 I depose to this affidavit in support of an application for leave to appeal 

against a portion the judgment and order of the Supreme Court of Appeal, 

dated 28 March 2018 under the neutral citation De Klerk v Minister of Police 

(329/17) [2018] ZASCA 45.  A copy of the judgment is annexed as Annexure 

“BK1”.  
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3.2 Leave to appeal is not sought against the entire judgement but is only sought 

insofar as the Supreme Court of Appeal (herein after referred to as “the 

SCA”), through a majority judgement, refused to hold the Respondent liable 

for my entire period of detention consequent to my unlawful arrest. 

 

OVERVIEW OF THE APPLICATION:  

4  

 

4.1 This case concerns issues fundamental constitutional import, including the 

right to personal liberty and further my entitlement to be adequately 

compensated for the unlawful breach of such right. 

 

4.2 Further, this application raises an arguable point of law of general public 

importance to be considered by this court in terms of section’s 167(3)(b)(ii) of 

the Constitution. Given the subject matter of the case, the impacts and 

consequences are substantial, broad-based, transcending the litigation 

interests of the parties and bearing upon the public interest.  

 

4.3 The issue to be considered and ventilated is why the Respondent, 

subsequent to its unlawful interference with my physical liberty, should not be 

subjected to the same criteria and tests applicable to other wrongdoers in a 

delictual claim. On a reading of the majority judgement the normal test of 

causation is not applied. The principle applied by the majority judgement was 

that, absent proof that the consequence of the unlawful breach of my right to 

personal liberty was also, independent of the initial unlawful breach, unlawful, 
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I am not entitled to compensation, from the Respondent, for such 

consequences. Such finding was made notwithstanding that such 

consequence was not only foreseeable by the Respondent but in fact known 

at the time when my physical liberty was unlawfully interfered with. 

 

 

4.4 The effect of the majority the judgement is to exclude the Respondent from 

the application of the generally accepted and well-founded delictual 

requirement of causation and the application of the foreseeability test, thereby 

affording the Respondent protection not afforded to other wrongdoers in 

delictual claims. Notwithstanding the fact that detention flows naturally from 

an arrest, which constitutes a breach of a constitutional right, the majority 

judgment requires of a plaintiff to prove the unlawfulness of the consequence 

of an unlawful arrest, failing which the plaintiff will not be entitled to claim, 

from the police, compensation for the entire period of detention. 

 

4.5 As per the minority judgment, there is no reason for not following the same 

approach (as in other delictual claims) in determining the harmful 

consequences of an unlawful arrest for which the police may be held liable.  

 

4.6 With due respect to the majority judgement, the fundamental constitutional 

issues at hand was enunciated and discussed in detail in the minority 

judgement of the SCA. The majority judgement subverts this Court’s 

reasoning in previously decided cases by following and applying, with respect, 
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outdated and over formalistic legal principles1 resulting in me being unable to 

claim from and be properly compensated by the Respondent for close on 

eight days of detention following an unlawful arrest. 

 

4.7 The legal position adopted by the majority judgement further, absent some 

further unlawfulness to be proven by the Plaintiff, deprives a presiding judge 

of the opportunity of properly considering the element of causation, 

specifically judicial causation and public policy with which it goes hand-in-

hand. 

 

4.8 As stated by the minority judgment2, “[t]here is certainly no justification, in the 

constitutional era, for applying a stricter and less generous test. On the 

contrary, in applying the conventional tests, in particular those which are 

policy-based, regard must be had to the values of the constitution to the fact 

that section 12(1)(a) of the Constitution guarantees to everyone the right to 

freedom and security of the person, including the right not to be deprived of 

freedom arbitrarily without just cause.” 

 

4.9 The minority judgment further pointed out that, considering the approach 

followed by the majority judgment, although an arrest without a warrant is 

regarded as prime facia unlawful, with the police having the onus to show the 

lawfulness thereof, no such presumption exists when the plaintiff is called 

upon to prove some further actions by the police, apart from the arrest itself, 

which resulted in the plaintiff being detained.  

                                            
1
 For example Isaacs v Minister van Wet en Orde 1996 (1) SACR 314 (A) 

2
 At para 33 
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4.10 Thus, being in conflict with pronouncements of this Honourable Court3, if the 

majority judgment is left unchallenged the Plaintiff is burdened with an onus of 

showing the unlawfulness of the consequences of an unlawful arrest 

notwithstanding that such consequences constituted a deprivation of 

constitutional rights This position is untenable and does violence to our 

constitutional values and principles.  

 

4.11 The majority judgment has further brought with it legal uncertainty as the 

finding conflicts with what was previously decided by the SCA in Minister of 

Safety and Security and Others v Ndlovu4.  

 

4.12 This case thus raises critical constitutional issues and has wide-ranging 

implications for the public and for South African jurisprudence. The majority 

judgement, through confirmation that the normal and well-founded element of 

causation is not applicable to the Respondent, has emphasised a distinction 

between the Respondent and other wrongdoers which distinction has no basis 

in law and which does not align with constitutional principles of South Africa. 

 

 

BRIEF FACTUAL BACKGROUND: 

5  

                                            
3
 Zealand v Minister for Justice and Constitutional Development & another [2008] ZACC 3; 2008 (6) 

BCLR 601 (CC) 
4
 2013 (1) SACR 339 (SCA); See also Thandani v Minister of Law and Order 1991 (1) SA 702 (E) and 

Minister of Law and Order v Thandani 1991 (4) SA 862 (A) as referred to in the minority judgment 
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5.1 The factual matrix underlying this application is simple. On 21 December 2012 

I was arrested by a member of the Respondent, acting within the course and 

scope of her employment with the Respondent, and which arrest was affected 

without a warrant.  

 

5.2 I was arrested following a charge of assault with intent to do grievous bodily 

harm which was laid against me. Although the Respondent, in its pleadings in 

the court a quo, averred that I was arrested on a charge of only assault, the 

evidence adduced at the trial of this matter spoke to the fact that the charge 

was actually assault GBH. 

 

5.3 After my arrest at the Sandton police station I was transported to the 

Randburg Magistrate’s Court where I appeared and where my matter was 

postponed. I was not afforded the opportunity to apply for bail on this first 

appearance and did not have the opportunity to consult a lawyer. 

 

5.4 Following my appearance in the Randburg Magistrate’s Court I was 

transferred to Johannesburg prison where I remained until 28 December 

2012, when I was released following the complainant’s withdrawal of the 

complaint against me. 

 

5.5 My entire period of detention was close on eight days, of which about two 

hours were prior to my appearance at the Randburg Magistrate’s Court. 
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5.6 During her evidence in chief the member of the Respondent who arrested me, 

being Constable Ndala, testified that, when she arrested me, she was of the 

view that I should not remain in custody and that I should be afforded bail. In 

fact, supported by documentary evidence, Constable Ndala actually 

recommended that I’d be afforded bail in the amount of R 1,000.00. 

 

5.7 In cross-examination the said Constable conceded that she did not personally 

take the docket to the Magistrate’s Court for my appearance. In cross-

examination she further admitted that she knew that I would not be afforded 

an opportunity to apply for bail on my first appearance. She testified that the 

abbreviation “F/A”, indicated on the docket as the reason for the 

postponement on 21 December 2012, referred to ‘first appearance’. 

 

5.8 In the court a quo the circumstances of my detention and the psychological 

impact of such on me was common cause. An expert report by a clinical 

psychologist dealing with the aforesaid, and which report further 

recommended future medical treatment, was handed up as undisputed 

evidence at the onset of the trial. 

 

5.9 The Court a quo dismissed my claim based on a finding that the arrest was 

indeed lawful. It is respectfully submitted that the judgment a quo is not clear 

on the real issues and did not properly consider the pertinent issues 

applicable. 
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5.10 The majority judgement of the SCA correctly found that my arrest was 

unlawful and therefore upheld my appeal. This finding is not disputed in this 

application. 

 

5.11 The majority judgement of the SCA however found that the Respondent could 

not be held liable to compensate me for the period of detention after my 

appearance at the Randburg Magistrate’s Court. It is this finding of the 

majority judgement that is disputed. Because of such a finding the SCA only 

awarded me compensation for a detention period of approximately two hours 

and not for the entire period of detention being close on eight days. The SCA 

therefore only awarded me R 30,000.00 in compensation, plus costs. 

 

GROUNDS ON WHICH THE MAJORITY JUDGMENT IS DISPUTED: 

6  

 

6.1 The majority judgement found that the Respondent cannot be held liable for 

what transpired in court just because the arrest was unlawful, and to do so 

would be legally untenable and would be contrary to well established 

precedent in the SCA. 

 

6.2 In making such finding the honourable Court firstly disregarded in Minister of 

Safety and Security and Others v Ndlovu5 and Minister of Law and Order v 

                                            
5
 2013 (1) SACR 339 (SCA); See also Thandani v Minister of Law and Order 1991 (1) SA 702 (E)  

and Minister of Law and Order v Thandani 1991 (4) SA 862 (A) as referred to in the minority judgment 
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Thandani6  being authority of the SCA, where such a finding was indeed 

made. 

 

6.3 The minority judgement further states, correctly I submit, that there are no 

reasons of policy for disregarding, in the case of wrongful arrest, those 

harmful consequences which flow from the arrest mechanically as a matter of 

routine. Only where the judicial officer has applied his or her mind to the 

question of whether the suspect is entitled to bail does one have an 

intervening act which can be said, from the perspective of policy, to neutralise 

the harmful effect of the wrongful arrest. As stated by the minority judgment7, 

“…it is necessary, in a delictual setting, to say that the detention following the 

judicial remand was ‘unlawful’ before one can conclude that it is a harmful 

effect for which the wrongful arrester can be held responsible. But if such a 

finding were necessary, I would be prepared to say that what happened in 

court on 21 December 2012 was unlawful and resulted in the appellant being 

deprived of his freedom arbitrarily and without just cause.” 

 

6.4 It is thus submitted that the majority judgment of the SCA erred in affording 

the Respondent protection which no other wrongdoer enjoys. It is further 

submitted that the majority judgment erred in not applying, as in Thandani, the 

normal delictual requirements underpinned by our constitutional values and 

principles. 

 

                                            
6
1991 (4) SA 862 (A)   

7
 Para 50 



12 
 

6.5 Even if the majority judgment is correct in its reference to and understanding 

of the “established precedent” of the SCA, the majority judgment failed to 

consider that such authority, with its mechanical approach, exclusion of the 

normal delictual requirements and tests and further with its additional onus on 

the Plaintiff, stands in stark contrast to the constitutional values and principles 

underpinning our legal system and as enunciated by this Honourable Court. 

 

6.6 This Honourable Court has recently ruled8, in finding in favour of an applicant, 

that the constitution enshrines the right to freedom and security of the person, 

including the right not to be deprived of freedom arbitrarily and without just 

cause as well as the founding value of freedom. This Honourable Court ruled 

that it was sufficient for an applicant simply to plead that he was unlawfully 

detained, we after the Respondent bore the burden to justify the deprivation of 

liberty, whatever form it may have taken. 

 

6.7 Therefore, and even if the majority judgment is correct in requiring proof of the 

unlawfulness of the consequences, then the majority judgment erred in not 

regarding a consequence of detention, being a breach of a constitutional right, 

as prima facie unlawful. The majority judgment erred in then not finding that, 

absent evidence from the Respondent justifying such deprivation of freedom, 

that the consequence, being the detention, was unlawful. Had the majority 

judgment found such consequence to be unlawful, then the majority judgment 

should have applied the normal delictual tests of causation. 

 

                                            
8
 Zealand v Minister for Justice and Constitutional Development & another 2008 (6) BCLR 601 (CC) 

para 24 
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6.8 Considering that the investigating officer testified that she knew that I would 

not be afforded to opportunity to apply for bail at my first appearance it must 

follow that me detention was foreseeable. In this instance policy could not 

dictate against the liability of the Respondent. 

 

6.9 Legal causation (or remoteness of damage as it is sometimes called) is to be 

determined by considerations of policy. “It serves as a measure of control to 

ensure that liability is not extended to far. It recognises that liability should not 

be imposed where, despite the other elements of delictual liability being 

present, right minded persons, including judicial officers, will regard it as 

untenable to do so. In determining whether damage is too remote, tests 

involving foreseeability, proximity, direct consequences, all of which are 

relevant, should not be applied dogmatically, but in a flexible manner so as to 

avoid a result which is so unfair or unjust that it is regarded as untenable.”9 

 

6.10 In the matter of Minister of Safety and Security and others v Ndlovu10, in 

dealing with a reception court which never embarked on any judicial 

evaluation because, as a matter of course, its function was merely to 

postpone cases, the Judge found that it can hardly be contended that the 

unlawful detention of the Respondent seized when he was brought before the 

reception court which ordered his further detention. 

 

6.11 The approach adopted and followed by the majority judgement in the SCA 

flies in the face of the above quoted authority. With its mechanical exclusion 

                                            
9
 Merchant Commercial Finance (Pty) Ltd v Katana Foods CC (1238/2016) [2017] ZASCA 191 (20 

December 2017) para 22 (citation of authority omitted): 
10

 2013 (1) SACR 339 (SCA) para 16 
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of the normal delictual requirements in a matter where the unlawful breach of 

a constitutional right to freedom is found, simply does not comply with the 

principles underlining a constitutional legal system. 

 

6.12 In our constitutional era public policy could and should not demand or desire 

the elevated level of protection being afforded to the Respondent by the 

majority judgment. 

 

6.13 I therefore humbly submit that the majority judgment erred in not 

compensating me for my entire period of detention, being 8 days. I 

respectfully submit that the majority judgment erred in not granting me 

compensation in the amount of           R 300,000.00 plus the costs of future 

medical treatment, being an amount of    R 30,248.0011. 

 

LEAVE TO APPEAL TO BE GRANTED: 

7  

 

7.1 For the reasons stated, I submit that it is in the interests of justice for this 

Court to grant leave to appeal. The present case implicates various 

constitutional issues. 

 

7.2 This application for leave to appeal further raises an arguable point of law of 

general public importance that ought to be considered by this Court in terms 

of section 167(3)(b)(ii) of the Constitution of which the "impacts and 
                                            
11

 This amount was common cause at trial. 
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consequences are substantial, broad-based, transcending the litigation 

interests of the parties, and bearing upon the public interest"12. 

 

7.3 For the reasons set out herein, I respectfully submit that I have and excellent 

prospect of success.  The majority judgment misapplied the Constitution, the 

applicable authority and the binding pronouncements of this Court. The 

prospects of success are also apparent from the presence and vigour of the 

minority judgment. 

 

7.4 Considering the conflicting views and authority, I submit that it is important for 

this Court to deal with and conclusively resolve the matter, to avoid further 

legal uncertainty.  

 

CONCLUSION: 

8  

 

8.1 In all the circumstances, I submit that a proper case has been made for leave 

to appeal to be granted.    

 

WHEREFORE I pray that this Court grant an order in terms of the notice of 

application which this affidavit supports.  

 

                                            
12

 Paulsen v Slip Knot Investments 777 (Pty) Ltd (3) SA 479 (CC), para [25] and Mokone v Tassos 
Properties CC and Another 2017 (5) SA 456 (CC), para [17]. 
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_____________________________                       

DEPONENT  

The Deponent has acknowledged that he knows and understands the contents of 

this affidavit, which was signed and sworn to before me at Pretoria on this the 17th 

day of April 2018, the regulations contained in Government Notice No. R1258 of 21 

July 1972, as amended, and Government Notice No. R1648 of 19 August 1977, as 

amended, having been complied with.  

 

____________________________    

COMMISSIONER OF OATHS  

Full names:  

Business address:  

Designation:  

Capacity: 


