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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 13 November 2018 at 10h00 the Constitutional Court will hear an application for 

leave to appeal against an order of the High Court of South Africa, Limpopo Local 

Division, Thohoyandou (High Court).  In essence the matter concerns whether 

sections 17(1) and 20
 
of the Road Accident Fund Act (RAF Act) are applicable to an 

accident that occurred in 2014 where the applicant sustained bodily injuries to his legs 

and whether the applicant can sue for damages as a result of the injuries he sustained. 

 

The applicant, Mr Ndishavhelafhi Thomas Nekokwane (Mr Nekokwane), a self-

employed mechanic was injured when a tractor-loader-backhoe (TLB) construction 

vehicle which was parked in his yard fell on his legs, crushing part of them.  The TLB 

was allegedly driven into his yard by one Mr Maboho who apparently left the key in the 

ignition in the “on” position.  This apparently caused the hydraulic operated front loader 

to fall on him at the time of the accident.  After he was discharged from hospital he was 

advised by his attorneys to submit a claim for damages with the Road Accident Fund 

(RAF) in terms of the RAF Act.  He proceeded to lodge that claim.  The RAF rejected his  
claim.  Mr Nekokwane thereafter instituted an action in the High Court and claimed 

compensation for damages suffered. 

 

At the end of the trial, the High Court held that in order for the RAF Act to apply, the 

motor vehicle driven or deemed to be driven must have moved from its stationary 

position.  The Court stated that this would require the tyres to have rolled from their 

stationary position, as is the case when a vehicle parked on a steep road is caused to roll 

due to gravity.  The Court held that, since the vehicle’s tyres were stationary, Mr Maboho 

could not be deemed to have been driving the vehicle and the incident therefore did not 

fall within the ambit of the RAF Act and that it was a freak accident. 



 

 

 

The High Court also held that Mr Nekokwane was not a credible witness, in that he had 

provided three versions of the event.  His application for leave to appeal  was dismissed 

by the Supreme Court of Appeal. 

 

In the Constitutional Court Mr Nekokwane submits that his right to bodily integrity is 

implicated; that the accident was not a freak accident and the chances of the accident 

happening was reasonably foreseeable; that a wide interpretation should be given to 

section 20(2) of the RAF Act in order offer the widest protection to claimants; and that an 

extended meaning should be given to the word “driving” in terms of the RAF Act.  

Further that the negative cost order against him by the High Court was not warranted. 

 

The RAF submits that there are discrepancies between Mr Nekokwane’s pleaded case, 

the evidence led at the trial and the case being advanced before this Court and that, as a 

result, the RAF is being prejudiced.  But that in any event Mr Nekokwane has not made 

out a case for the extended meaning of “driving” to be considered.  The RAF therefore 

submits that the appeal should not succeed.  


