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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case CCT 322/17 

 

In the matter between: - 

 

NDISHAVHELAFHI THOMAS NEKOKWANE         Applicant 

 

And 

 

ROAD ACCIDENT FUND                                        Respondent 

__________________________________________________________________________ 

 

WRITTEN SUBMISSIONS ON BEHALF OF THE APPLICANT 

__________________________________________________________________________ 

 

  

1 INTRODUCTION 

   

1.1 On 12
th

 December 2017, the Applicant filed an application for leave to appeal the 

judgement of the High Court, Limpopo Local Division that was delivered on the 2
nd

 

of August 2017 dismissing the Applicant’s action with costs. 

 

1.2 On the 20
th

 of March 2018 the Chief Justice issued a directive setting the time frame 

for the parties to file written submissions addressing amongst others the following: 

 

(a) The correct legal understanding of “the driving of a motor vehicle”; and 
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(b) Whether the Applicant’s injury was in fact caused or arose from the driving of a 

motor vehicle in terms of section 17(1) of the Road Accident Fund Act 56 of 

1996(“the Act”).  

 

2. FACTUAL BACKGROUND 

 

2.1 The Applicant sued the Respondent for damages arising out of injuries he sustained in 

a motor vehicle accident which occurred on the 3
rd

 June 2014. The Applicant was the 

only eye witness who testified during trial. 

 

2.2 He testified that in the morning of the 3
rd

 June 2014, the insured driver drove out the 

TLB from inside the yard and parked it outside. He came there to have the TLB 

checked. 

 

2.3 The Applicant went to stand in front of the TLB and while standing he was surprised 

when the front loading basket of the TLB hitting his legs. At that stage, the Applicant 

was recharging his cellphone.  

2.4 The Applicant denied that he was repairing the TLB. He further denied that he was 

driving the TLB. After the TLB felt on his legs, the Applicant screamed for help and 

the insured driver came and started the TLB and uplifted the loading basket of the 

TLB. 

 

2.5 The Applicant was then able to remove his legs and he was immediately taken to the 

Hospital for medical treatment. According to the Applicant, at the time the TLB was 

stationed, its engine was on. 
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2.6 The Respondent did not call the insured driver to testify. Instead, it called Warrant 

Officer Mathabi whose evidence could not take the Respondent case further as he 

confirmed that he only assumed that the Applicant was the driver of the TLB and he 

did not witness how the accident occurred. 

 

3.    JUDGMENT OF THE HIGH COURT 

 

3.1 The High Court correctly found that a TLB is a motor vehicle as defined by the Act. 

The High Court further correctly found that Mr. Maboho “the insured driver” was the 

last person who drove the TLB to where the accident occurred. 

 

3.2 The High Court erred in finding that for the motor vehicle to be driven or deemed to 

have been driven must have moved from its stationary place, its tires must have rolled 

from its stationary position. 

 

3.3 The High Court concluded that as the tires of the TLB never moved, the non-

movement of the TLB does not comply with the provisions in section 20(2) and as 

such the insured driver cannot be deemed to have driven the TLB. 

 

4 LEAVE TO APPEAL 

 

4.1 The issue for determination involves the interpretation of section 20 (1) and (2) of the 

Act. The Constitution obliges every Court when interpreting a statute to promote the 

spirit purport and objects of the Bill of Rights. 
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4.2 The Applicant contends that High Court was required to ascribe the words in section 

20 (2) a meaning that avoids limiting the purpose of the Act which is to give widest 

protection of the claimants. 

 

4.3 Constitutional issues are implicated in this matter because it invokes the interpretation 

of the statutes and right to access Court. 

 

4.4 This matter raises a constitutional issue to determine the correct legal understanding  

of “ the driving of as a motor vehicle “, in terms of Section 17 of the Act read together 

with section 20 (2) of the Act.  

 

4.5 This honourable Court has never had the opportunity to pronounce upon this issue. 

This case will give this Court an opportunity of pronouncing once and for all on this 

issue so that the law under this section becomes settled. We further submit that this 

case also bears a public interest element.  

 

4.6 With regard to costs, it is trite that costs award in constitutional litigation raises 

constitutional issues. The Applicant approached the High Court to vindicate the right 

to claim compensation against the Respondent which is an organ of State. We submit 

that Biowatch principle ought to have prevail. 
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4.7 The question whether the Applicant’s injury was in fact caused by or arose  from the 

driving of a motor vehicle in terms of section 17 (1) of the Act, is an arguable point of 

law which the Applicant has some prospect of success. 

4.8 We therefore submit with respect that there are compelling reasons why the appeal 

must be heard by this Court as the importance of this matter is beyond question, thus 

the interest of justice requires that leave to appeal be granted. 

 

5 THE CORRECT LEGAL UNDERSTANDING OF “THE DRIVING OF A 

MOTOR VEHICLE”  

 

5.1  Section 17 (1) of the Act  driving of a motor vehicle is a key conduct which transports 

the claim of the road accident victim from the realms of the common law to the claim 

governed by the Act which provides for the substitution of the common law 

wrongdoer by the Act
1
.   

5.2 Section 17 (1) reads: 

 

 “The fund or an agent shall – 

 (a) …… 

 (b) …… 

 be obliged to compensate any person (the third party) for any loss or damage which 

the third party has suffered as a result of any  bodily injury to himself or herself or 

death of or any person, caused by or arising from the driving of a motor vehicle by 

any person at any place within the Republic, if the injury or death is due to the 

negligence or other wrongful act of the driver or of the owner of the motor vehicle or 

                                            
1 RAF Practitioner’s Guide, Service Issue 23 Updated to August 2011 A-49; Wells and Another v Shield 

Insurance Co Ltd 1965 (2) SA 865 (C); Makhubele v RAF (3718/2009) [2010] ZAGPPH C 630 (5 May 2010). 
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of his or her employee in the performance of the employee’s duties as employee……” 

(My emphasis.) 

5.2 The liability against the Respondent only arises if the Applicant injuries are due to the 

negligence or other wrongful act of the driver or owner of the motor vehicle.
2
 

 

5.3 The term “driving” is not define in the Act. For purposes of the Road Accident Fund 

Act, the concept of driving has 2 (two) meanings, namely: 

 

(a) Driving in the ordinary sense as contemplated in section 17(1) of the Act; 

(b) driving in an extended sense as contemplated in section 20 (1) (2) and (3) of 

the Act.  

5.4 Driving in the ordinary sense means the urging on and directing of the cause of the 

vehicle while it is in motion
3
. 

 

5.5 Driving includes “all other acts reasonably or necessarily incidental thereto, such as 

the starting of the engine and the manipulation of the controls which regulate the 

speed and direction of the vehicle and those which assist the driver and other users of 

the road, such as lights and traffic indicators”
4
. 

 

5.6 The conduct which is incidental to driving but does not constitute driving in its 

ordinary sense can only be considered to be driving if the incidental is reasonably 

required in order for the driving in the ordinary sense to take place. 

 

                                            
2 Da Silva and Another v Coutinho 1971 (3) SA 123 (A) at 139 A-H 
3
 Peterson v Santam Versekeringsmaatskaapy 1961 (1) SA 205 (C) 207. See Klopper Third Party 46. 

4
 Wells and Another v Shield Insurance Co Ltd 1965 (2) SA 865 (C). 
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5.7 With regards to extended meaning of driving, the presumption in section 20 of the Act 

extend the meaning of driving to a situation where the motor vehicle concerned was 

not propelled by its own engine  and where it is not clear whether the vehicle was 

driven or who drove the motor vehicle. 

 

5.8 This is where a motor vehicle is brought into motion by other means than its own 

mechanical power, is set into motion as a result of gravity and was abandoned at a 

specific place. 

 

5.9 Section 20 of the Act provides as follows: 

 

"20 Presumptions regarding driving of motor vehicle 

 

(1) For the purposes of this Act a motor vehicle which is being propelled by any 

mechanical, animal or human power or by gravity or momentum shall be deemed to 

be driven by the person in control of the vehicle. 

 

(2) For the purposes of the Act a person who has placed or left a motor vehicle at any 

place shall be deemed to be driving that motor vehicle while it moves from that place 

as a result of gravity, or while it is stationery at that place to which it moved from the 

first-mentioned place as a result of gravity. 

 

(3) Whenever any motor vehicle has been placed or left at any place, it shall, for the 

purpose of this Act, be presumed, until the contrary is proved, that such vehicle was 

placed or left at such place by the owner of such vehicle." 
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5.10 The application of this presumption in terms of Section 20 has led to findings that the 

motor vehicle was driven by the insured driver at the time he parked it out of the yard. 

  

5.11 In terms of Section 1 of the Act, motor vehicle means any vehicle design or adapted 

for proposition or haulage on a road by means of fuel, gas or electricity, including a 

trailer, a caravan, an agriculture or any other implied design or adapted to be drawn 

by such motor vehicle. 

 

5.12  In this case, the High Court correctly find that the TLB is a motor vehicle as defined 

in the Act. The High Court further correctly found that Mr. Maboho was the last 

person who drove the TLB to where the accident occurred. 

 

5.13 The High Court misconstrue the correct legal understanding of driving of a motor 

vehicle in finding that:  

 

“[16] The motor vehicle driven or deemed to have been driven must, in my view has 

moved from its stationary place. For the motor vehicle to be deemed to have moved, 

its tires must, in my view, have rolled from its stationary position. The movement must 

have been occasioned by occasioned by a motor vehicle which is being propelled by 

any mechanical, animal or human power or by gravity or momentum.  Whatever 

propels the motor vehicle to move, such as gravity, the movement must have caused 

the tyres of the motor vehicle to “roll” from a stationary point or the first mention 

place as worded in the Act. The unevenness of or a steeply road may cause a motor 
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vehicle to move (causing tyres to roll) as attracted by natural force of gravity as 

described by the scientists. 

[17]   It is common cause that the TLB was stationary and remained stationary at all 

material times when the incident/ accident occurred.  The tyres of the TLB never 

moved, not even a millimetre as it is often said: “not even an inch”. 

 

[18] The non-movement of the TLB, in my view, does not comply with the 

provisions of section 20 (2).  The defendant can thus not be deemed to have driven the 

TLB. The TLB did not move from where it was left stationary either the previous day 

of the incident or the morning thereof.  Put differently, for the mere fact that the motor 

vehicle did not move from where it was left parked, Maboho cannot “be deemed to 

have driven that [TLB] as it never moved from the stationary place or from the first 

mentioned place as a result of gravity”. On this leg alone, the plaintiff’s claim stands 

to be dismissed.” 

 

5.14 We respectfully submit that the High Court ought to have found that the act of the 

insured driver of leaving the ignition on resulted in the insured vehicle moving from 

that place as a result of gravity, when the front loading basket of the TLB moved or 

fell on the Applicant’s legs and thus, the Applicant’s injury was caused by or arose 

from the driving of the motor vehicle in terms of Section 17(1) of the Act.  

 

5.15 The High Court was obliged to interpret Section 20 (1) (2) and (3) of the Act in terms 

of Section 39 (2) of the Constitution. 
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5.16 Since Section 20 (2) of the Act limits rights in the Bill of Rights, when interpreting it 

we are obliged by section 39(2) of the Constitution “to promote the spirit, purport and 

objects of the Bill of Rights.” 

 

5.17  In Makate
5
 this Court affirmed this principle that: 

 

“Since the coming into force of the Constitution in February 1997, every court that 

interprets legislation is bound to read a legislative provision through the prism of the 

Constitution.  In Fraser, Van der Westhuizen J explained the role of section 39(2) in 

these terms: 

‘When interpreting legislation, a court must promote the spirit, purport and objects of 

the Bill of Rights in terms of section 39(2) of the Constitution. This Court has made 

clear that section 39(2) fashions a mandatory constitutional canon of statutory 

interpretation.’ 

It is apparent from Fraser that section 39(2) introduced to our law a new rule in 

terms of which statutes must be construed.  It also appears from the same statement 

that this new aid of interpretation is mandatory.  This means that courts must at all 

times bear in mind the provisions of section 39(2) when interpreting legislation.  If the 

provision under construction implicates or affects rights in the Bill of Rights, then the 

obligation in section 39(2) is activated.  The court is duty-bound to promote the 

purport, spirit and objects of the Bill of Rights in the process of interpreting the 

provision in question. 

The objects of the Bill of Rights are promoted by, where the provision is capable of 

more than one meaning, adopting a meaning that does not limit a right in the Bill of 

                                            
5 Makate v Vodacom (Pty) Ltd [2016] ZACC 13; 2016 (4) SA 121 (CC). 
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Rights.  If the provision is not only capable of a construction that avoids limiting 

rights in the Bill of Rights but also bears a meaning that promotes those rights, the 

court is obliged to prefer the latter meaning.  For, as this Court observed in Fraser: 

‘Section 39(2) requires more from a court than to avoid an interpretation that 

conflicts with the Bill of Rights.  It demands the promotion of the spirit, purport and 

objects of the Bill of Rights.’ 

It cannot be disputed that section 10(1) read with sections 11 and 12 of the 

Prescription Act limits the rights guaranteed by section 34 of the 

Constitution.  Therefore, in construing those provisions, the High Court was obliged 

to follow section 39(2), irrespective of whether the parties had asked for it or 

not.  This is so because the operation of section 39(2) does not depend on the wishes 

of litigants.  The Constitution in plain terms mandates courts to invoke the section 

when discharging their judicial function of interpreting legislation.  That duty is 

triggered as soon as the provision under interpretation affects the rights in the Bill of 

Rights.” 

 

5.18 We respectfully submit that the High Court erred in adopting the meaning of while it 

move from that place as a result of gravity, to mean that its tyres must have rolled 

from its stationary position.  

 

5.19 Thus, the finding that the non-movement of the TLB does not comply with the 

provision of section 20 (2) was plainly wrong. In interpretation of section 20 (2) the 

High Court erred in not following section 39 (2), irrespective of whether parties had 
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asked for it or not as the operation of section 39 (2) does not depend on the wishes of 

the parties.
6
  

 

5.20 As a result of the High Court failure to discharge its duty in interpreting section 20 

(2), the Applicant rights in terms of section 34 of the Constitution to have a dispute 

resolved by the operation of the law in a fair hearing before an independent and 

impartial tribunal or forum was infringed upon. 

 

5.21 Had the High Court bear in mind of section 39 (2) of the Constitution when 

interpreting section 20 (2), it would have ascribe the words in the said section a 

meaning that avoids limiting the purpose of the RAF Act which is to give widest 

protection to the Applicant. 

 

5.22 Thus, the High Court ought to have interpret section 20 (2) to include the falling of 

the loading basket which was not properly placed by the insured driver to fall within 

the meaning of while it move from that place as a result of gravity. 

 

5.23 On the 29
th

 August 2017, the Constitutional Court in the matter of Jordaan and 

Others v City of Tshwane Metropolitan Municipality
7
 held that: 

 

“Since Hyundai, all legislation must be approached through the prism of the Bill of 

Rights. And it has been “gold-plate doctrine” in this Court that, if a meeting 

conformable with the Bill of Rights can reasonably be ascribed to legislation, that 

meaning must be embraced, rather than one that offends the Constitution. Thus 

                                            
6
 Myathaza v Johannesburg Metropolitan Bus Services (SOC) Limited and Others 2016 ZACC 49 at para 22. 

7
 Jordaan and others v City of Tshwane Metropolitan Municipality and Others (2017) ZACC 31. 
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approached, the question is whether the values and rights in the Constitutional point 

to the conclusion that the section 118(3) charge on property survives transfer to a 

new owner.”   

 

5.24 Nowhere in the High Court judgment reference is made with regard to whether the 

High Court approach the meaning of while it moved from the first mentioned place to 

mean that the tyres should have moved not including the loading basket, through the 

prism of the Constitution. The meaning ascribed by the High Court does not embrace, 

rather offends the Constitution as it limit the Appellant right to access to court and is 

not in conformity with the purpose of the Road Accident Fund Act which is to give 

maximum protection to the third party. 

 

5.25 We respectfully submit that to construe the relevant provision of section 20 (1) and 

(2) of the Act as having the meaning that for the motor vehicle to be deemed to have 

moved, its tyres must have rolled from its stationary position, would amount to 

punishing the Applicant for the vulnerable position he found himself in. 

 

5.26 We respectfully submit that there is no discernable reason why the Act will afford 

someone who was injured while the tyres moved and the one whom the tyres did not 

moved but the loading bucket of the TLB moved, is not with respect accepted. We 

respectfully submit that this variation with respect lead to unequal treatment of injured 

and also inconsistent with the right to equal protection and benefit of the law. 

 

5.27 We thus, respectfully submit that Section 20 (2) in so far it treat the injured 

differently, is inconsistent with the Constitution. We submit that such limitation does 
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not meet the requirement of Section 36 of the Constitution. Thus, Section 20 (2) is 

invalid. 

 

5.28 We thus submit that the High Court failed to search for the interpretation of Section 

20 (1) and (2) that avoids the constitutional values explained above and adopted  a 

meaning that limit the Applicant’s right to access to Court. 

 

5.29 We therefore respectfully submit that Section 20 (1) and (2) should not be read or 

authorise a claimant to claim only if the tyres of the vehicle has moved. The High 

Court order has the effect of denying mostly the uneducated and poor people in 

society the protection arising from constitutional rights. 

 

5.30 Our Constitution safeguard equal rights for all individuals, regarding of whether they 

are rich nor poor, educated nor uneducated, and whether they live in an urban or rural 

area. 

 

5.31  We respectfully submit that the High Court ought to have adopted the interpretation 

that “better” promotes the right in the Bill of Rights. This is that the tyres should not 

necessary moved. 

 

5.32 We further submit that the High Court ought to have adopted the interpretation that 

avoids impractical consequences. If tryres should not ordinarily have moved, the 

Applicant is entitled to the relief he sought that the Respondent be held liable for 

100% proven or agreed damages. 
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5.33 In terms of section 23 of the Constitution, when interpreting any legislation, every 

Court must prefer any reasonable interpretation of the legislation that is consistent 

with international law and foreign law. In terms of section 39 (1) (b) of the 

Constitution, this Court must consider international law when interpreting the Bill of 

Rights. We thus submit that as the Court must also interpret the Act in line with the 

Bill of Rights, international law is relevant. We submit that most jurisdiction have 

move to consider Road Accident claims without considering fault principle. 

  

6 WHETHER THE APPLICANT’S INJURY WAS IN FCAT CAUSED BY OR 

AROSE FROM THE DRIVING OF A MOTOR VEHICLE IN TERMS OF 

SECTION 17(1) OF THE ROAD ACCIDENT FUND 56 OF 1996. 

  

6.1 The words “caused by” and “arising from” in the subsection simply deal with the 

question of causation. 

 

6.2 The intention of the legislature in the use of this words need to be determined as the 

principle of interpretation that each word must be given a meaning, applies. 

 

“CAUSED BY” 

 

6.3 “Caused by “refers to factual link between the driving of a motor vehicle and the 

resulting damage. In this instance such a link will exist if the conduct is the immediate 

and direct consequence of the injury or death of the claimant. The driving of a motor 
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vehicle does not cause the injury or death if such driving is only the indirect cause of 

the injury or death or if the injury or death is too remote.
8
 

 

“ARISING FROM” 

 

6.4 Arising from refers to those instance where the driving is the indirect cause of the 

injury or death thus, the injury or death will arise from the driving of a motor vehicle 

where according to the standard of common sense the injury or death can be 

sufficiently connected or to be found to be related to the driving of the motor vehicle.
9
  

 

6.5 We respectfully submit that the Applicant’s injury is sufficiently connected or related 

to the driving. 

 

6.6 We respectfully submit that the Applicants injury arose when the loading basket of 

the TLB (the motor vehicle) which was left by the insured driver with its engine on, is 

similar to the case wherein an injury caused by an object injected from a grass cutter 

drawn by and by waking off a tractor (the cutter) in our instance the loading basket, 

itself not being a motor vehicle in terms of the Act was found to have arisen out of the 

driving of a motor vehicle, that motor vehicle being a tractor (the TLB).
10

 

 

6.7 In the case of Petersen v Santam Versekeringsmaatskappy
11

 and Ngedle v Marine and 

Trade Insurance 
12

 the Courts held that injuries caused by the negligent operation of a 

separate mechanism attached to a tractor (a hydraulic control lever to lift a tip-back 

                                            
8 Mutual and Federal Insurance Co Ltd v SMD Telecommunications CC (2011) 2 ALL SA 34(SCA) 
9 Wells and Another v Shield Insurance Co Ltd 1965 (2) SA 865 (C). 
10 Ross v AA Mutual 1974 (4) SA 295 (C) 
11 1961 SA 2015 
12 1985 1 SA 824 0 
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bucket) were not caused by nor did they arise from the driving of a tractor since the 

loading mechanism functions separately and independently, even though the tractor 

supplied power. 

 

6.8 In Santam v Versekengsmaatskappy Bpk v Kemp
13

 Jansen JA stated that: “ It can 

however happen that even in the instance of blameless driving of a motor vehicle, 

injury or death may result, for example as a result of a wheel (loading basket) 

becomes dislodged. If the dislodgment, and the resultant death or injury is due to the 

negligence of the owner (for example because he did not tighten it properly) then the 

insurer of the particular vehicle is liable because death or injury occurred, despite 

blameless driving……” 

 

6.9 We respectfully submit that the above cases where decided before the coming into 

force of the Constitution in February 1997. Since the coming of the Constitution, 

every Court that interprets legislation is bound to read a legislative provision through 

the prism of the Constitution.  

 

6.10 The above cases are distinguishable from this case in that the loading basket is 

permanently connected to the TLB and cannot function on its own. The loading 

basket cannot function on its own without the ignition being on. 

 

6.11 We further wish to emphasise that concept are not synonymous and the words 

“arising from” have a wider meaning than “caused by”
14

. 

 

                                            
13

 1971 (3) SA 305 at 332D 
14 Miller v Road Accident Fund [1999] 4 ALL SA 560 (W) at 571 e-f 
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6.12 In Wells v Shield Insurance Co Ltd
15

 Corbett J (as he then was) referred to the 2 (two) 

separate prerequisite of liability created by the statutes as follows: 

 

“The words ‘caused by’ refer to the direct cause of the injury, whereas the words 

‘arising out of’ refer to the case where the injury, though not directly caused by the 

driving, is nevertheless causally connected with the driving and the driving is a sine 

qua non thereof” 

 

6.13 We respectfully submit that in applying the above test as well as ordinary common 

sense standard, Mr. Maboho’s negligent driving in our view, is sufficiently directly 

linked to the Applicant’s injuries and resultant damages
16

. 

 

6.14 We respectfully submit that the High Court erred in finding that the Applicant’s case 

fall within the category of cases Cachalia JA referred to as “Freak accident” for which 

no one could be held responsible. 

 

6.15 In this case, we respectfully submit that the High Court ought to have found that, this 

case is completely distinguishable from Oliphant case. We respectfully submit that, a 

reasonable driver in the position of Mr. Maboho would have foreseen that if he living 

the TLB (“motor vehicle”) with its basket with one end (top portion) in the air, and 

only one end (lower portion) resting on the ground, a person my stand next to the 

TLB and the basket may move from that place as a result of gravity and injure that 

                                            
15

 1965 (2) SA 865 (C) at 869B   
16

 See General Accident Insurance Co of South Africa Ltd v Xhego and others 1992 (1) SA 580 A. See also 

Grobler v Santam Versekering Bpk 1996 (2) SA 643 (T) at 6471 and 649F.  
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person. Mr. Maboho failed to take preventative measures by ensuring that the front 

loading basket is properly closed
17

. 

 

6.16 We respectfully submit that the High Court ought to have found that this is a case 

where the chances of the accident happening was foreseeable and not remote. Had the 

insured drive left the front loading bucket properly closed, the accident would not 

have occurred. 

 

6.16 We respectfully submit that the High Court ought to have come to the conclusion that 

there was a causal connection between Mr. Mabaho’s negligent driving and or 

wrongful conduct and the injury sustained by the Applicant and as such the High 

Court committed a misdirection in finding that the accident as occur as the Applicant 

said it did, it was simply a “freak accident” for which the law ought not to hold 

anyone culpable. 

 

7 COSTS 

  

7.1 We respectfully submit that this case bears a public interest element and therefore this 

is a type of case which its impact is not limited to the Applicant but extends to the 

community which he forms part of.  

 

7.2 This underscores the importance of this matter. Furthermore, there is no doubt that 

this case was one of more than the ordinary difficult (which is part of the test in terms 

for the costs order).  

                                            
17 Kruger v Coetzee 1966 (2) SA 426 (A) 430 e-f 
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7.3 In light of the circumstances, the High Court did not exercise its judicial discretion 

properly when it award costs against the Applicant. 

 

7.4 Section 172 of the Constitution vests in Courts’ wide remedial powers when dealing 

with constitutional matter like this one. In terms of this provision, a Court may make 

any order – including a costs award – that is just and equitable. Since an award of 

costs is a discretionary matter, the discretion must be exercised judicially, having 

regard to all relevant circumstances.  

 

7.5 It is now established that the general rule in constitutional litigation is that an 

unsuccessful litigant in proceeding against State ought not to be ordered to pay costs.  

The rationale for this rule is that an award of costs may have a chilling effect on the 

litigant like the Applicant who might wish to vindicate their constitutional rights.
18

 

 

7.6 We respectfully submit that meritous cases like this one matter should not be allowed 

to proceed in future with fear that failure could lead to financially ruinous 

consequences. 

 

7.7 We respectfully submit that the costs order against the Applicant, in light of the 

totality of the evidence as well as the context and circumstance of this case, constitute 

misdirection. 

 

                                            
18 Biowatch Trust v Registrar, Genetic Resources [2012] ZACC 14; 2009 (6) SA 232 (CC); 2009 (10) BCLR 

1014 (CC) at para 22 (Biowatch); Affordable Medicines Trust v Minister of Health [2005] ZACC 3; 2006 (3) 

SA 247 (CC); 2005 (6) BCLR 529 (CC) at para 138 (Affordable Medicines); Trencon Construction (Pty) Ltd v 

Industrial Development Corporation of South Africa [2015] ZACC 22; 2015 (5) SA 245 (CC); 2015 (10) BCLR 

1199 (CC) (Trencon). 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2012%5d%20ZACC%2014
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%286%29%20SA%20232
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%2810%29%20BCLR%201014
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%2810%29%20BCLR%201014
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 7.8 We respectfully submit that the High Court failed to have regard to the fact that in this 

matter the primary consideration must be the way in which a costs order would hinder 

or promote the advancement of constitutional Justice.  

 

7.9 In this case, the starting point is the interpretation of section 20 (2) of the Road 

Accident Fund Act. This matter thus concern the interpretation of legislation. In terms 

of section 39 (2) of the Constitution this court was obliged, when interpreting 

legislation, to promote the spirit, purport and the objects of the Bill of Rights. This 

approach has been described as a mandatory constitutional canon of statutory 

interpretation. This matter therefore raises a constitutional matter. 

 

7.10 In Hotz matter, the Constitutional Court stated at para 34 that: 

 

  “Whilst the Applicants conduct went the boundary of a peaceful protest, the 

constitutional context should have been taken into account. Although the Applicants 

were unsuccessful, the Court should have considered the chilling effect of the costs 

order would have on the litigants, in the context of constitutional justice. The Court 

erred in not doing so.” 

 

7.11 Recently in the matter involving this division in the matter of Limpopo Legal 

Solution and Others v Vhembe District Municipality and Others
19

, the 

Constitutional Court found at para 20 that: 

 

                                            
19 2017 (9) BCLR 12 16 (CC) 
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“The High Court, like in this matter appreciated that the application entailed 

constitutional claim. But it followed the first route, the one in non-constitutional 

litigation. It reasoned that, because the Applicants had lost, costs should follow – and 

the only question was whether they should be punitive. That was incorrect. The High 

Court misdirected itself and this Court is entitled and obliged to reconsider the costs 

award.” 

 

7.12 We respectfully submit that the High Court decided the issue of costs on wrong 

principle, thus, there exist reasonable prospect of success that the Supreme Court of 

Appeal will interfere with the High Court exercise of its discretion on costs and 

accordingly set aside High Court decision on costs.  

 

8 CONCLUSION 

 

8.1 This matter raises constitutional issues as well as arguable points of general public 

importance and thus it will be in the interest of justice to grant leave to appeal against 

the order dismissing the Applicants action and against the costs order in both the High 

Court and the Supreme Court of Appeal. 

 

9 WHAT REMEDY THIS HONOURABLE COURT SHOULD GRANT IN THE 

CIRCUMSTANCES 

 

9.1  Leave to Appeal to this honourable Court be granted to the Applicant.   
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9.2 We respectful submit that the order in the High Court is set aside and replaced with an 

order that: 

 

‘(a) It is declared that the Respondent is liable for the Applicant’s damages consequent 

upon the injuries sustained by the Applicant during the incident that occurred on the 

3
rd

 June 2014.  

 

(b)  The determination of the Applicants damages is postponed sine die 

 

(c)  The Respondent is ordered to pay the Applicant’s costs.’ 

 

 

DATED AT LOUIS TRICHARDT ON THIS THE 29
th

 DAY OF MARCH 2018 

 

_________________________________________________ 

S O RAVELE  

Counsel and Attorney for the Applicant 

15 Devenish Street 

Makhado ( Louis Trichardt) 
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