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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case CCT 322/17 

 

In the matter between: - 

 

NDISHAVHELAFHI THOMAS NEKOKWANE         Applicant 

 

And 

 

 

ROAD ACCIDENT FUND                                        Respondent 

__________________________________________________________________________ 

 

WRITTEN SUBMISSIONS ON BEHALF OF THE APPLICANT 

__________________________________________________________________________ 

 

Introduction 

 

1 This case raises an important question of law and that is whether the injuries for 

which Mr. Nekokwane  (“the Applicant”) is claiming compensation for, is causally 

related to the negligent or otherwise unlawful act and further to the driving of the 

vehicle by Mr. Maboho (“the insured driver”). 

 

2 Further, this application raises  the question whether the Applicant’s injuries on the 

particular facts of this case, and in applying ordinary common sense standards, it 

could be said that the causal connection between his injury and driving was 

sufficiently real and close to enable the High Court to say the injury did arise out of 

the driving. 



 

 

2 

 

 

3 Mr. Nekokwane sued the Respondent for damages arising out of the injuries that he 

sustained during a motor vehicle accident that occurred on the 3
rd

 June 2014. He was 

the only eye witness who testified during trial.  

 

4 The High Court dismissed his action (after a separation merits and quantum).
1
 Leave 

to Appeal to the Supreme Court of Appeal (“SCA”) was also dismissed.
2
 

 

5 On the 7
th

 June 2018,
3
 the Chief Justice issued a second directive setting out the time 

frame for the Applicant to file a paginated record and for the parties to file written 

submissions. 

 

6 At issue is the correct legal understanding of  (“the driving of motor vehicle”) and 

whether the Applicants injury was in fact “caused by” or “arose from” the driving of a 

motor vehicle in terms of section 17 (1)  of the Road Accident Fund Act 56 1996  

(“the Act”). 

 

7 We analyse the evidence in detail below. In summary, the evidence established that: 

 

(a) Mr. Maboho was the last person to drive the TLB; 

(b) He left the TLB not sufficiently closed; 

(c) He left the ignition of the TLB ON; 

(d) The Respondent is obliged the compensate the Applicant; 

                                            
1 See Record of Application, Vol 2 page 155 line 20-25. 
2 See Record of Application, Vol 2 page 163 
3 See Record of Application, Vol 2 page167-168 
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(e) When applying ordinary common sense standard, it could be said that the causal 

connection between the Applicant’s injury and the negligent or otherwise 

unlawful conduct was sufficiently real and close. 

 

The Facts 

 

Evidence in chief of Mr Nekokwane 

 

8 On the 3
rd

 of June 2014, while Mr. Nekokwane, a 48 (forty eight) year old Mechanic 

was at his place of employment at Tshavhalovhedzi Village, Limpopo Province in the 

presence of one Mr. Maboho. Mr. Maboho, started the TLB and drove it from the 

inside to the outside of the yard. 

 

 

9 Mr. Maboho parked the TLB outside as he came to Mr. Nekokwane’s workplace for 

purposes of checking the TLB on the Applicant’s behalf.
4
 

 

 

10 Mr. Maboho checked the TLB and remained at the Applicant’s workshop. The 

Applicant went and stood by the TLB while loading airtime in his cellphone. He was 

surprised when the front loading basket of the TLB knocked over his legs squashing 

them to the ground. 

 

                                            
4 See Record of Appeal page 71 line 15-18 
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 11 He screamed for help as he was in excruciating pain. After he screamed, Mr. Maboho 

came and started the TLB and uplifted the front loading basket of the TLB in order to 

remove the teeth of the basket from the Applicant’s legs.
5
  

 

 

12 The Applicant was thereafter taken to Siloam Hospital. At the time of the accident, 

the TLB was stationary at the Applicant’s workshop and the engine of the TLB was 

off. According to the Applicant, he found out when he was discharged from hospital 

that the TLB ignition was left being ON. 

 

 

 13 According to the Applicant, when Mr. Maboho parked the TLB, the front loading 

basket was rested on its picks and both sides of the front loading basket should have 

been stuck on the ground. 

 

 

14 According to the Applicant, when the engine is being effective in its working, the 

front loading basket of the TLB is operated by hydraulic. If the ignition is off, there 

cannot be any movement to the hydraulic that could also cause the loading basket to 

move. The Applicant testified that the operator was the cause of the loading basket to 

move.
6
  

 

 

                                            
5
 See Records of Appeal page 73 line 1-10 

6 See Record of Appeal page 75 line 1-10 
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15 The Applicant was injured on both his left and right feet and he sustained a fracture 

on both feet. After the Applicant was discharged from hospital, he received a phone 

call from SO Ravele Attorneys. The said law firm wanted to account to him with 

regards to compensation for a motor vehicle accident different to the one before this 

Court, which had occurred on the N1 Road.  

 

 

16 Whilst at his attorneys office, Mr. SO Ravele noticed that the Applicant was walking 

through the aid of walking crutches and also that his right leg did not have its toes.  

Mr SO Ravele asked him what happened to him. He explained to Mr.SO Ravele what 

had happened, which led to his injuries and Mr. SO Ravele subsequently advised him 

to lodge a claim against the Road Accident Fund (“the Respondent”). An affidavit in 

terms of section 19(f) was prepared and his claim was subsequently lodged with the 

Respondent.
7
 

 

 

17 In his Section 19(f) affidavit, the Applicant stated that the TLB was driven in the 

morning and it was parked outside of his workshop yard. He confirmed that it is as 

stated in his affidavit that the TLB was left outside for repairs the following day. He 

further confirmed that he was the one who was supposed to inform the TLB owner 

that it had been repaired and that they should come and collect it. 

 

 

                                            
7
 See Record of Appeal, pages 29-30  
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18 According to the Applicant, Mr. Maboho was the one who was driving the TLB when 

it was parked. He allowed Mr. Maboho to assist in repairing the TLB as he was 

unable to repair it. According to the Applicant, Mr. Maboho turned the ignition ON 

and left the TLB. The Applicant further testified that, when the TLB is ON, the PTO 

will also be ON, in view of the fact that it is electronic. 

 

  

Cross examination of Mr Nekokwane 

 

19 Under cross examination; the Applicant confirmed that there was no one inside the 

cabin at the time of the accident. He confirmed that he called Mr. Maboho to assist 

him with the repairs. He further testified that Mr Maboho is not in his employment.  

He has been working with the TLB and he realized that he was unable to fix the 

problem of the TLB.  

 

 

20 The Applicant further testified that after Mr. Maboho turned the ignition ON, he left 

the TLB and walked away and no one thereafter interfered with the TLB. According 

to the Applicant when the ignition of the TLB is ON, the pump that supply hydraulic 

is also ON. 

 

 

21 According to the Applicant, when  the loading basket fell on his feet, no one came and 

switched it off instead Mr. Maboho came in and started the engine and operated the 

basket so it can be removed from the Applicant’s feet. 
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22 The Applicant further testified under cross examination that the fact that the loading 

basket fell on his legs is an indication that the cylinders had failed. He further testified 

that he knew of the position that the loading basket was not sufficiently closed after it 

had already injured him. He clarified that he stood outside his yard while waiting for a 

certain person and he would not have known that on that day he would find himself in 

danger. 

 

 

23 The Applicant further testified that if the hydraulics failed when the loading basket 

was sitting in a proper position, he would not have been injured.
8
 

 

 

Evidence of warrant Officer Mathabi 

 

24 In examination in Chief, Mr. Mathabi testified that he is a Warrant Officer under the 

employment of South African Police Services. He confirmed that he knows Mr. 

Nekokwane. He went further to state that he received a report about the accident that 

happened on the 3
rd

 June 2014 at Mr. Nekokwane’s workshop and he went to the 

place where the accident took place. 

 

  

                                            
8
 See Appeal Records Vol 1 page 99 lines 11-14 
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25 According to his testimony, he went to the scene of the accident on the 22
nd

 

September 2014 and he found Mr. Nekokwane there. He testified that Mr. 

Nekokwane explained to him that on the day of the accident, he was busy repairing 

the TLB and it happened that the loading basket fell on his leg and as a result he was 

taken to Siloam Hospital.  

 

 

26 He testified further that Mr. Nekokwane did not make an extra-curial statement to the 

police. He was shown an extra-curial statement and he confirmed that he took the 

statement from Mr. Nekokwane.
9
 He further stated that he read the content of the 

statement to Mr. Nekokwane after he wrote it. He testified that Mr. Nekokwane was 

in agreement with what was written on the statement and Mr. Nekokwane never 

approached him intending to change his statement. 

 

 

27 Under cross examination, he stated that he took the statement from Mr. Nekokwane 

for the sake of showing evidence as to how the accident took place. He confirmed that 

he was the one who went to scene where the accident occurred. He took the 

Applicant’s statement and sent it to Court.  

 

 

28 He confirmed that the docket indicated that there was a case of reckless and negligent 

driving. According to him, Mr. Nekokwane was a suspect in the said docket. He 

confirmed that the Mr. Nekokwane was a suspect because he was a driver as shown in 

                                            
9
 The extra-Curial statement is contained at page 37 and the re-typed version is contained in page 37a of the 

Record of Appeal, Vol 1. 
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the accident report. He confirmed that he was the one who completed the accident 

report.
10

 He wrote the name of Mr. Nekokwane where the particulars of the driver 

were requested. 

 

 

29 He was asked where he got the information that Mr. Nekokwane on that particular 

day was the driver of the TLB.
11

 He responded that: “To my knowledge, when a 

driver is repairing the motor vehicle, he would test drive it and once he sit behind the 

starring wheel he is regarded as the driver.” 

 

 

30 It was put to him that: Is that what Mr. Nekokwane told you, that when he repairs 

motor vehicle he will go and sit on it and drive it, or it is just his assumption? He 

responded that: “No, that is really my assumption, My Lord, however what I was told 

is to the effect that a TLB was being repaired.”
12

 

 

 

31 It was further put to him that; in other words, what he wrote reflecting Mr. 

Nekokwane as a driver it is not what he told him, as it was his assumption? He 

responded that: “He no longer remembered this quite well as the accident happened a 

long time ago.”
13

 

 

  

                                            
10

 See Records of Appeal, Vol 1 pages 32-35 
11

 See Record of Appeal, Vol 1 pages 104 line 17-21 
12

 See Record of Appeal, Vol 1 page 104 line 22-25  
13

 See Record of Appeal Vol 1, page 105 line 1-4 
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32 He was asked to reconcile the fact that according to his accident report Mr. 

Nekokwane was a driver while the description on the accident report stated that the 

TLB machine fell to the human being feet and the victim got injured on the left and 

right foot.  He responded that: “He said already that to his knowledge, if on is 

repairing a motor vehicle one would also go to the extent of testing that motor vehicle  

and in testing that motor vehicle one would sit behind a staring wheel.”
14

 

 

 

33 He was asked how he secured the extra-curial statement from Mr. Nekokwane and he 

stated that: “First, I explained to him that since I am the person that is working on the 

accident, I will then ask all his particulars, namely his name. I explained those rights 

to him. I told him that he can choose to can explain to me what had happened or that 

if he does not want to explain to me he can choose not to explain to me, because he 

can still explain what happened before the Court. That was the only thing I explained 

to Mr. Nekokwane.”
15

  

 

 

34 It was put to him that he did not inform Mr. Nekokwane of his right to legal 

representation and to make statement before an attorney as well as not to implicate 

himself. He responded that: 

 

 “He did not tell him of his right as it was before Mr. Nekokwane was found guilty as 

the docket was to be sent to the Director of Public Prosecution for decision. He said 

the prosecutor must first make a decision and before that he had no obligation to 

                                            
14

 See Record of Appeal, Vol 1 pages 105 lines 6-17 
15

 See Record of Appeal, Vol 1 pages 105 lines 20- page 45 lines 0-15 
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inform Mr. Nekokwane of his right to legal representation. The case of reckless and 

negligent driving.”
16

 

 

 

35 It was put to him that had he done his work, Mr. Nekokwane would have informed 

him that he had already submitted an affidavit on the 17
th

 September 2014 and that the 

affidavit would be attached in the docket so that the DPP must make a decision, 

unfortunately he did not advise him of his right to legal representation. He responded 

that: “Mr. Nekokwane did not tell him that he had already contacted an attorney.”
17

 

 

 

36 It was further put to him that he failed to advise Mr Nekokwane that he is a suspect 

and he ought to advise him of his right not to incriminate himself. He responded that: 

 “He had not done that”.  

 

 

37 He confirmed that Section 19(f) affidavit was prepared first before the extra-curial 

statement was obtained. The version of the TLB being driven by Mr. Maboho was put 

to him and he responded that:  “He heard the Counsel”. He further stated that Mr. 

Nekokwane told him that he was repairing and not driving. 

 

 

38 He was asked why he opened a case of reckless and negligent driving and he could 

not answer to the question. 

                                            
16

 See Record of Appeal, Vol 1 pages 107 lines 15- 25 
17

 See Record of Appeal, Vol 1 pages 108 lines 6-20  
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Applicants pleaded case 

 

39 The High Court found that: 

 

39.1 The Applicant’s pleaded case is that the TLB was “there and then” driven by Mr. 

Maboho; 

 

39.2 The High Court conclude that the evidence led by the Applicant differed materially 

from the case pleaded.  

 

 

40 We respectfully submit that even if it can be found that the evidence differed from the 

case pleaded, there was no prejudice suffered by the Respondent as a result of the 

Applicants reliance that the TLB was there an then driven by Mr. Maboho.  

 

 

41 The Section 19(f) affidavit of the Applicant fully set out the particulars of the accident 

which gave rise to his claim. Before the summons was instituted, the Road Accident 

Fund was aware of the Applicant’s version that the last person person to drive the 

TLB was M r Maboho. During trial, the Counsel for the Respondent did not raised 

any objection pertaining to “there and then” driven by Mr Maboho.  
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42 We submit that to plead “then and there” driven by Mr. Maboho can be construed to 

mean driving in the extended meaning. The Applicant pleaded that Mr. Maboho left 

the TLB in motion outside the workshop for repairs. Thus, the evidence of the 

Applicant was foreshadowed in the pleading. We thus submit that the ultimately 

finding by the High Court was plainly wrong.
18

 

 

 

43 The High Court in its judgement reasoned that; 

 

43.1 The TLB is a motor vehicle as defined by the RAF Act; 

 

43.2 Mr. Maboho was the last person who drove the TLB to where the accident occurred; 

 

43.3 It is immaterial as to whether Mr Maboho drove the TLB the previous day or in the 

morning of the day in question; 

 

43.4 Of importance, he is deemed to have been the driver of the TLB; 

 

43.5 The motor vehicle driven or deemed to have been driven must in the High Court’s 

view have moved from its stationary place; 

 

43.6 The Respondent in this case cannot be deemed to have driven the TLB; 

 

43.7 Mr. Nekokwane contradicted himself which led him to give 3 (three) versions; 

                                            
18

 Paalberg Motors (Pty) Ltd t/a Panelberg BMW v Henning 200 (1) SA 981 (C) 
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43.8 Mr. Nekokwane’s pleaded cased is different to the evidence led; 

 

43.9 The costs should follow the event as the Respondent succeeded with its defense.  

 

 

Jurisdiction and Leave to Appeal 

 

44 We respectfully submit that leave to appeal must be granted. This application raises a 

constitutional issue. It also raises an arguable point of law of general importance
19

 

relating to the Respondent’s legal obligation to protect the claimant from harm, where 

the direct cause is some antecedent or ancillary act that could normally be said that 

the death or injury was “caused by” the driving or might be found to arise out of the 

driving.  

 

 

45 In considering the proper interpretation of section 17 (1) and 20 (2) of the Road 

Accident Fund Act which limit the right to claim compensation, the High Court was 

obliged when interpreting these Sections, in terms of Section 39 (2) of the 

Constitution, to promote the spirit,  purport and objective of the Bill of Rights. 

 

 

46 The issue before this Court is an important issue. This Court has never had an 

opportunity to pronounce upon this issue. This case will give this Court an 

                                            
19

 As to what this requirement entails see DE v RH [2015] ZACC 18; 2015 (5) SA 83 (CC); 2015 (4) BCLR 

1003 (CC) at paras 8-10 and Paulsen and Another v Slip Knot Investments 777 (Pty) Limited [2015] ZACC 5; 

2015 (3) SA 479 (CC); 2015 (5) BCLR 509 (CC) (Slip Knot Investments) at para 16. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZACC%2018
http://www.saflii.org/cgi-bin/LawCite?cit=2015%20%285%29%20SA%2083
http://www.saflii.org/cgi-bin/LawCite?cit=2015%20%284%29%20BCLR%201003
http://www.saflii.org/cgi-bin/LawCite?cit=2015%20%284%29%20BCLR%201003
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZACC%205
http://www.saflii.org/cgi-bin/LawCite?cit=2015%20%283%29%20SA%20479
http://www.saflii.org/cgi-bin/LawCite?cit=2015%20%285%29%20BCLR%20509
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opportunity of prouncing once and for all on this issue so that the law under Sections 

17 (1) and 20 (2)  becomes settled. 

 

47 It is trite that the question whether the jurisdiction of this Court is engaged in any 

given case must be determined with reference to section 167(3) (b) of the 

Constitution.
20

 We submit that the issues as pleaded by the Applicant confer 

jurisdiction on this Court.
21

 

 

 

48 Constitutional issues are implicated because this matter also invloves the 

interpretation of a legislation, namely, the Road Accident Fund Act which limit the 

Applicant’s right to fair trial in terms of the Constitution. 

 

 

49 In addition, the question of costs is inimical to the right to access to Court and to 

justice. The interest of justice, in so far as they relate to the question of costs,  would 

justify the granting of leave to appeal.
22

 

                                            

20
 The section provides: 

“(3) The Constitutional Court—   

. . .  

(b) may decide—  

(i) constitutional matters; and  

(ii) any other matter, if the Constitutional Court grants leave to appeal on the grounds that the 

matter raises an arguable point of law of general public importance which ought to be 

considered by that Court” 

 
21

 Gcaba v Minister for Safety and Security [2009] ZACC 26; 2010 (1) SA 238 (CC); 2010 (1) BCLR 35 (CC) at 

para 75. 
22

 See Ferguson and others v Rhodes university (2017) ZACC 39 at para 4 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2009%5d%20ZACC%2026
http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%281%29%20SA%20238
http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%281%29%20BCLR%2035


 

 

16 

 

 

 

50 We respectfully submit that the Applicant has prospects of success
23

 in this 

application and it is in the interest of justice that leave to appeal is granted. 

 

Section 17 of the Road Accident Fund Act  

 

51 A claim against the Respondent is grounded in the law of delict. Section 17 of the 

Road Accident Fund Act provides the fact probanda for a claim against the 

Respondent. Although based on delict, the facta probanda are very specific to meet 

the object of Road Accident Fund Act. 

 

52 In terms of Section 17(1) of the Road Accident Fund Act 56 of 1996, the Respondent 

is “obliged to compensate any person (the third party) for any loss or damage which 

the third party has suffered as a result of any bodily injury to himself or herself caused 

by or arising from the driving of a motor vehicle by any person at any place within the 

Republic, if the injury ... is due to the negligence or other wrongful act of the driver or 

of the owner of the motor vehicle" concerned. 

 

 53 By way of analysis section 17(1) of RAFA meets, and expands, the facta probanda of 

a delictual claim in the following aspects
24

:  

 

53.1 Conduct: conduct must be of a specific nature being either the driving of a motor 

vehicle, or other wrongful act as committed by certain persons; 

                                            
23

 National Education, Health and Allied Workers Union v University of Cape Town [2002] ZACC 27; 2003 (3) 

SA 1 (CC); 2003 (2) BCLR 154 (CC) at para 25. 

24
 See in general HB Klopper The Law of Third Party Compensation 3rd ed LexisNexis) 

http://www.saflii.org/za/legis/num_act/rafa1996147/index.html#s17
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/cases/ZACC/2002/27.html
http://www.saflii.org/cgi-bin/LawCite?cit=2003%20%283%29%20SA%201
http://www.saflii.org/cgi-bin/LawCite?cit=2003%20%283%29%20SA%201
http://www.saflii.org/cgi-bin/LawCite?cit=2003%20%282%29%20BCLR%20154
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53.2 Wrongfulness: when dealing with loss resulting from injury to person or property, 

wrongfulness is presumed
25

; 

 

53.3  Fault: a specific minimum degree of fault is required, namely negligence. It follows 

that if negligence suffices as a form of fault, that intent will also give rise to liability
26

 

 

53.4  Causality: the requirement that there must be a causal link between the conduct, the 

resulting injury or death and consequent damage is expressed by the phrase "caused 

by or arising from" as it is found in section 17 of RAFA
27

; 

 

53.5 Damage: not all damage caused by the wrongful and negligent driving of a motor 

vehicle can be recovered from the Road Accident Fund. Only damage for bodily 

injury or loss of maintenance are recoverable subject to the inherent limitations of 

section 17 of RAFA; 

 

53.6 The damage must occur at any place within the Republic of South Africa. 

 

54 The onus was on Mr. Nekokwane to show, on a balance of probabilities, that the 

injuries were directly caused by the driving of the insured driver, alternatively that it 

is causally connected with the driving of the insured driver at the relevant time, and 

that such driving was therefore, a sine qua non thereof. We submit that the Applicant 

on the balance of probabilities discharged the onus rest on him. 

 

                                            
25

 Cape Empowerment Trust Ltd v Fisher Hoffman Sithole (200/11) [2013] ZASCA 16 (20 March 2013) para 21 

26
 (Van der Merwe v Road Accident Fund and Another [2006] ZACC 4; 2006 (4) SA 230 (CC)); 

27
 (Grove v Road Accident Fund (74/10) [2011] ZASCA 55 (31 March 2011)) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2013%5d%20ZASCA%2016
http://www.saflii.org/za/cases/ZACC/2006/4.html
http://www.saflii.org/cgi-bin/LawCite?cit=2006%20%284%29%20SA%20230
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2011%5d%20ZASCA%2055
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55 A useful starting point is to consider the effect of s 17(1), read with s 21(1), section 

abolishes the right of an injured claimant to sue the wrongdoer at common law. 

Section 17(1), in turn, substitutes the Respondent for the wrongdoer. It does not 

establish the substantive basis for liability. 

 

56 The liability is founded in common-law (delictual liability). Differently put, the claim 

against the Respondent is simply a common-law claim for damages arising from the 

driving of a motor vehicle, resulting in injury. 

 

57 Needless to say, the liability only arises if the injury is due to the negligence or other 

wrongful act of the driver or owner of the motor vehicle.
28

 

 

58 Corbett JA summed up the position in Evins v Shield Insurance Co Ltd
29

 Explaining, 

with reference to Section 21, 23 and 27 of the Compulsory Motor Vehicle Insurance 

Act 56 of 1972 (one of the predecessors to the Act) he stated the following at 841E-G:  

‘To a great extent the Act represents an embodiment of the common-law actions to 

damages for bodily injury and loss of support where the bodily injury or death is 

caused by or arises out of the driving of a motor vehicle insured under the Act and is 

due to the negligence of the driver of the vehicle or its owner or his servant. Then in 

place of, and to the exclusion of, the common- law liability of such persons is 

substituted the statutory liability of the authorized insurer. Sections 21, 23(a) and 27 

indicate that the statutory liability of the authorized insurer is no wider than the 

common-law liability of the driver or owner would have been but for the enactment of 

the Act (indeed in certain instances it is narrower – see ss 22 and 23(b)) and that this 

statutory liability is dependent upon the existence of a state of affairs which would 

otherwise have given rise to such a common-law liability. [T]he negligence upon 

which liability under s 21 hinges is the culpa of the common law and, save in certain 

                                            
28

 See Jansen JA’s explanation in Da Silva and Another v Coutinho
28

, with regard to the provisions of the Motor 

Vehicle Insurance Act
28

 (one of the predecessors to the Act) 
29

 1980 (2) SA 814 (A). 

http://www.saflii.org/cgi-bin/LawCite?cit=1980%20%282%29%20SA%20814


 

 

19 

 

specified instances, the compensation claimable under s 21 is assessed in accordance 

with the common-law principles relating to the computation of damages.’  

 

59  In considering whether the Applicant claim falls within the ambit of s 17(1). There 

are 6 (six) elements to the section, which can conveniently be broken down as 

follows:     

(a)       the liability is towards a ‘third party’;  

(b)       who had suffered any loss or damage;  

(c)        the loss resulted from bodily injury to himself or herself; 

(d)       the loss arose from the driving of a motor vehicle; 

(e)       the injury was due to negligence or other wrongful act; 

(f)        the negligence or wrongful act must be that of: 

(i)         the driver; or 

(ii)        the owner of the motor vehicle; or 

(iii)       of his or her employee. 

60 We submit the Applicant meets all these elements except (e) and (f ) which is in 

dispute. 
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61 As was pointed out by Corbett J in Wells and Another v Shield Insurance Co Ltd and 

Others
30

, the section (the predecessor to s 17) lays down two prerequisites for liability 

on the part of a registered insurance company for damages suffered by a third party as 

a result of bodily injury. These are (i) that the injury was caused by or arose out of the 

driving of the insured motor vehicle and (ii) that the injury was due to the negligence 

or other unlawful act of the driver of the insured vehicle, or the owner or his servant. 

 

62 In Santam Versekeringsmaatskappy Bpk v Kemp
31

  (albeit in a dissenting judgment) 

Jansen JA observed that there are two separate enquiries, a fact which is sometimes 

lost sight of because in most cases the injury is caused by the negligent driving of the 

insured vehicle. 

 

63  In Wells, at 870A-H, Corbett J recognised that the negligence or unlawful conduct 

may consist of some antecedent or ancillary act or ommission on the part of the driver 

or owner of the vehicle such as failing to maintain the vehicle in a roadworhty 

condition. He further stated that ‘[w]hether the causal connection between the injury 

and the driving would be found would depend upon the particular facts of the case and 

whether, applying ordinary, common-sense standards, it could be said that the causal 

connection between the death or injury and the driving was sufficiently real and close 

to enable the Court to say that the death or injury did arise out of the driving’. 

                                            
30

 1965 (2) SA 865 (C) at 867H 
31

1971 (3) SA 305 (A) at 332C  

http://www.saflii.org/cgi-bin/LawCite?cit=1965%20%282%29%20SA%20865
http://www.saflii.org/cgi-bin/LawCite?cit=1971%20%283%29%20SA%20305
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64  Jansen JA explained in Santam at 332D: 

‘It can however happen that even in the instance of blameless driving of a motor 

vehicle, injury or death may result, for example as a result of a wheel which becomes 

dislodged. If the dislodgment, and the resultant death or injury is due to the 

negligence of the owner (for example because he did not tighten it properly) then the 

insurer of the particular vehicle is liable because death or injury occurred, despite the 

blameless driving….
32

 

  

Causal Nexus 

65 For a delictual liability to arise, there must be a causal nexus between the 

Respondent’s negligent conduct and the Applicant damages. In order to succeed in his 

claim for damages, the Applicant must establish both the factual causation and legal 

causation.  

 

66 The question in relation to the former is whether the Respondent's negligent act or 

omission caused or materially contributed to the harm giving rise to the claim. If it 

did, the second question is whether the negligent act or omission is linked to the harm 

                                            
32

 See also Barkett v SA Mutual Trust and Assurance Co Ltd 1951 (2) SA 353 (A). 

http://www.saflii.org/cgi-bin/LawCite?cit=1951%20%282%29%20SA%20353
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sufficiently closely or directly for legal liability to ensue, or whether the harm is too 

remote.
33

  

 

Causation 

67 Causation involves two distinct enquiries. The first is a factual one and relates to the 

question as to whether the negligent act or omission in question caused or materially 

contributed to the harm giving rise to the claim.   

 

68 The enquiry as to factual causation is generally conducted by applying the so-called 

‘but-for’ test. Lack of factual causation is the end of the matter. No legal liability can 

follow. But, if factual causation is established the second enquiry arises, namely 

whether the wrongful act is linked sufficiently closely or directly to the loss for legal 

liability to ensue or whether, as it is said, the loss is too remote. 

 

69 According to Brand JA in ZA v Smith
34

   

                                            
33 See Gibson v Berkowitz and Another 1996 (4) SA 1029 (W) at 1039 F-G) see also Minister 

of Police v Skosana 1977 (1) SA 31 (A) at 34 E- F; See also International Shipping Co (Pty) 

Ltd v Bentley 1990 (1) SA 680 (A)   at 700 E. 

34
 2015(4) SA 574 (SCA) para 30:  

 

http://www.saflii.org/cgi-bin/LawCite?cit=1996%20%284%29%20SA%201029
http://www.saflii.org/cgi-bin/LawCite?cit=1996%20%284%29%20SA%201029
http://www.saflii.org/cgi-bin/LawCite?cit=1977%20%281%29%20SA%2031
http://www.saflii.org/cgi-bin/LawCite?cit=1990%20%281%29%20SA%20680
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‘The application of the “but-for test” is not based on mathematics, pure science or 

philosophy.  It is a matter of common sense, based on the practical way in which the 

minds of ordinary people work, against the background of every-day experiences.’  

 

70 The principle is encapsulated very well in the authority of Grove v Road Accident 

Fund (74/10) (2011) ZASC 55 by TSHIQI JA when he said: 

The RAF is obliged to compensate for damages arising from bodily injury 'caused by 

or arising from' the driving of a motor vehicle. The causal link that is required is 

essentially the same as the causal link that is required for Aquilian liability. There can 

be no question of liability if it is not proved that the wrongdoer caused the damage of 

the person suffering the harm. Whether an act can be identified as a cause, depends 

on a conclusion drawn from available facts and relevant probabilities. The important 

question is how one should determine a causal nexus, namely whether one fact 

follows from another. 

 

71  The RAF is obliged to compensate for damages arising from bodily injury ‘caused by 

or arising from’ the driving of a motor vehicle. The causal link that is required is 

essentially the same as the causal link that is required for Aquilian liability. 

 

72  There can be no question of liability if it is not proved that the wrongdoer caused the 

damage of the person suffering the harm. Whether an act can be identified as a cause, 

depends on a conclusion drawn from available facts and relevant probabilities. The 
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important question is how one should determine a causal nexus, namely whether one 

fact follows from another. 

 

73  In most cases there is no problem in determining in one way or another whether or not 

the conduct of the wrongdoer has caused harm to the claimant. This Court and the 

SCA usually achieve by simply adopting what is usually termed the ‘but-for’ test or 

the sine qua non approach which entails an enquiry whether the harm would have 

occurred but for the wrongdoer’s conduct. If it would not have occurred, then the 

wrongdoer’s conduct is not a sine qua non of the harm. 

 

74 The problem with the ‘but-for’ test is that it does not always provide the right answers 

to causal problems. One of its major flaws is that if it is used, almost anything is a 

cause. It fails to take into account that some consequences of a person’s conduct will 

inevitably be too remote to create liability.
35

 

 

75  It would be unjust to hold a wrongdoer liable without some limitation for the endless 

chain of harmful consequences which his act may have caused. It follows that some 

means must be found to limit the wrongdoer’s liability. 

 

76  Whether the wrongdoer should be liable for the consequences of his wrongful conduct 

entails an enquiry into whether the link between the act or omission and the harm is 

sufficiently close or direct for legal liability to ensue, or whether the harm is, as it is 

                                            
35

 Re Polemis & Furness, Withy & Co Ltd [1921] 3 KB 560; Minister van Polisie en Binnelandse Sake v Van 

Aswegen 1974 (2) SA 101 (A); Jonathan Burchell Principles of Delict (1993) p32 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b1921%5d%203%20KB%20560
http://www.saflii.org/cgi-bin/LawCite?cit=1974%20%282%29%20SA%20101
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said ‘too remote’. This enquiry is concerned with a juridical problem in which 

considerations of legal policy may play a part. 

 

77  Courts have in the past grappled with choosing a criterion to be applied to determine 

legal causation. In S v Mokgethi & others,
36

Van Heerden JA held that there is no 

single and general criterion for legal causation which is applicable in all instances. He 

suggested a flexible approach where the court has the freedom in each case to apply a 

theory which serves reasonableness and justice, in light of the circumstances, taking 

into account considerations of policy.
5
 The basic question is whether there is a close 

enough relationship between the wrongdoer’s conduct and its consequence for such 

consequence to be imputed to the wrongdoer in view of policy considerations based 

on reasonableness, fairness and justice. 

 

78  A useful guide is found in Wells & another v Shield Insurance Co Ltd & others
6
 

where Corbett CJ stated: 

‘In searching for some limit lying between direct causation and the vast and 

unrestricted field of the causa sine qua non, the Court must, I think, be guided by a 

consideration of the object and scope of the Act and by notions of common sense. . The 

death or bodily injury for which compensation is claimed must be causally related to 

this negligent or otherwise unlawful act and also to the driving of the vehicle. Where 

the direct cause from the point of culpability is the same act or omission on the part of 

the driver in the actual driving of the vehicle then it would generally be found that the 

death or injury was “caused by” the driving. Where the direct cause is some 

                                            
36

 (16/1989) [1989] ZASCA 105; [1990] 1 All SA 320 (A) (18 September 1989) 

http://www.saflii.org/za/cases/ZASCA/2011/55.html#sdfootnote5sym
http://www.saflii.org/za/cases/ZASCA/2011/55.html#sdfootnote6sym
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antecedent or ancillary act, then it could not normally be said that the death or injury 

was '”caused by” the driving; but it might be found to arise out of the driving. 

Whether this would be found would depend upon the particular facts of the case and 

whether, applying ordinary, common-sense standards, it could be said that the causal 

connection between the death or injury and the driving was sufficiently real and close 

to enable the Court to say that the death or injury did arise out of the driving. We 

submit that it is either possible or advisable to state the position more precisely than 

this, save to emphasise that, generally speaking, the mere fact that the motor vehicle 

in question was being driven at the time death was caused or the injury inflicted or 

that it had been driven shortly prior to this would not, of itself, provide sufficient 

causal connection. Thus the injury suffered by a passenger aboard a bus as a result of 

being assaulted by a bus conductor could not be said to arise from the driving of the 

bus, even though the bus was being driven at the precise moment when the assault 

was committed. Similarly, in the illustration already given of X who stepped off the 

bus into a hole in the pavement, it could not be said that the injury arose out of the 

driving merely because driving (in the ordinary sense) had taken place immediately 

prior to this.’ 

 

79 It is also helpful to refer to the case of Grobler v Santam Versekering Bpk.
37

 In that 

case the driver of a motor vehicle had been involved in an accident with a horse. He 

failed to ensure that the dead horse was removed from the road. Another vehicle, in 

which the plaintiff was a passenger, collided with the dead horse half an hour later. 

The Court found that there was a causal nexus between the negligence of a driver who 

                                            
37 1996 (2) SA 643 (T) 1996 (2) SA 
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had failed to remove the dead horse from the road and the accident which occurred 

half an hour later.  

 

 

80 The Court reasoned that without the driving of the vehicle in the earlier accident, the 

horse would not have been lying on the road. It concluded that the driving of the 

insured vehicle was accordingly a sine qua non for the presence of the horse on the 

road. 

 

 

Factual Causation 

 

81 The question in this matter that should be answered is whether there is a casual 

connection between Mr. Maboho's negligent conduct or omission and the Applicant’s 

injuries. It must also be determined whether there is a close enough connection 

between Mr. Maboho’s failure to take preventative measures and the injuries that the 

Applicant sustained. 

 

 

82 The Applicant contends that had the loading basket been sufficiently closed it is more 

probable than not, that he would not have been injured. We submit that on a balance 

of probabilities, the Applicant would not have sustained the injuries that lead to his 

foots amputation had the insured driver not left the TLB with the loading basket 

sufficiently closed. 
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Legal Causation 

 

83 It is trite that no legal system permits liability without bounds. It is universally 

accepted that a way must be found to impose limitation on the wrongdoer’s liability.  

 

 

84 The imputation of liability to the Respondent in this case depends on whether the 

harmful conduct is too remotely connected to the harm caused or closely connected to 

it. Where proximity has been established, then liability ought to be imputed to the 

Respondent provided policy consideration based on the norms and values of our 

Constitution and justice also point to the reasonableness of imputing liability to the 

Respondent. 

 

 

85 The incident, in this case happened as a result of the failure of Mr. Maboho to 

sufficiently place the loading basket in a closing position which reinforces the legal 

connection between Mr. Maboho’s failure to take preventative measures and the 

injuries that the Applicant sustained. 

 

Negligence 

 

86 The question to be asked in this case would be whether a reasonable person in the 

position of Mr. Maboho would have reasonably foreseen that by leaving the TLB on 

and with the front loading basket not sufficiently closed that an injury could occur. If 
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he would, did Mr. Maboho take reasonable steps to avoid the foreseeable harm that 

ultimately occurred? 

 

 

87 Mr. Nekokwane’s claim for damages against the Respondent in his particulars of 

claim is grounded on the ground that Mr. Maboho failed to place the loading basket 

on the floor sufficiently closed and that he left the TLB ignition on its ON position 

and Mr. Maboho failed to avoid the incident, when by exercise of reasonable care he 

could and should have done so. The evidence led and accepted by the High Court was 

that Mr. Maboho was the last person to drive the TLB. It is undisputed that the TLB 

basket was not sufficiently closed when Mr. Nekokwane’ legs were injured. 

 

 

88 In Kruger v Coetzee
38

 this court articulated the proper approach for establishing the 

existence of negligence as follows: 

‘For the purposes of liability culpa arises if - 

(a) a diligens paterfamilias in the position of the defendant - 

(i) would foresee the reasonable possibility of his conduct injuring another in his 

person or property and causing him patrimonial loss; and 

(ii) would take reasonable steps to guard against such occurrence; and 

(b) the defendant failed to take such steps.’ 

                                            
38

 1966 (2) SA 426 (A) 430 E-F 
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89 In a recent re-statement of the test in Oppelt v Department of Health, Cameron J 

explained what it involves:  

‘In our law Kruger embodies the classic test. There are two steps. The first is 

foreseeability ─ would a reasonable person in the position of the defendant foresee 

the reasonable possibility of injuring another and causing loss? The second is 

preventability ─ would that person take reasonable steps to guard against the injury 

happening? The key point is that negligence must be evaluated in light of all the 

circumstances.  

 

90 The test for determining wrongfulness in a delictual sense for omissions was 

formulated by this court in Van Eeden v Minister of Safety and Security (Women’s 

Centre Trust, as Amicus Curiae
39

 as follows: 

‘. . . An omission is wrongful if the defendant is under a legal duty to act positively to 

prevent the harm suffered by the plaintiff. The test is one of reasonableness. A 

defendant is under a legal duty to act positively to prevent harm to the plaintiff if it is 

reasonable to expect of the defendant to have taken positive measures to prevent 

harm. The court determines whether it is reasonable to have expected of the defendant 

to have done so by making a value judgment based, inter alia, upon its perception of 

the legal convictions of the community and on considerations of policy. The question 

whether a legal duty exists in a particular case is thus a conclusion of law depending 

                                            
39

 2003 (1) SA 389 SCA 
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on a consideration of all the circumstances of the case and on the interplay of the 

many factors which have to be considered . . .’    

 

91  It is trite that the legal convictions of the community and considerations of policy are 

now determined by the normative values contained in the Constitution. 

 

92 In similar vein, in Le Roux & others v Dey (Freedom of Expression Institute and 

Restorative Justice Centre as Amici Curiae) 
40

(CC) para 122 the Constitutional Court 

said:   

‘In the context of the law of delict: (a) the criterion of wrongfulness ultimately 

depends on a judicial determination of whether — assuming all the other elements of 

delictual liability to be present — it would be reasonable to impose liability on a 

defendant for the damages flowing from specific conduct; and (b) that the judicial 

determination of that reasonableness would in turn depend on considerations of 

public and legal policy in accordance with constitutional norms. Incidentally, to 

avoid confusion it should be borne in mind that, what is meant by reasonableness in 

the context of wrongfulness has nothing to do with the reasonableness of the 

defendant's conduct, but it concerns the reasonableness of imposing liability on the 

defendant for the harm resulting from that conduct.’ 

 

                                            
40 2011 (3) SA 274 

http://saflii.org/cgi-bin/LawCite?cit=2011%20%283%29%20SA%20274
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93 We submit that a reasonable driver in the position of Mr Maboho would have foreseen 

that if he leaves the TLB with its front loading basket with one end (top portion) in 

the air, and only one end (lower portion) resting on the ground, a person may stand 

next to the TLB and the basket may move from that position and injure that person.mr 

Maboho failed to take preventative measures by ensuring that the front loading basket 

is properly closed. 

 

94 We thus submit that this a case wherein the chances of the accident happening was 

foreseeable and not remote. 

 

95 We respectfully submit that the High Court ought to have found that negligence was 

proven. 

 

The Respondent’s Failure to call the insured driver 

 

96 The Respondent stepped in the shoes of Mr. Maboho. The Respondent did not call Mr 

Maboho to testify despite that there was evidence on matters unquestionable within 

his knowledge.  
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97 In Gaiante v Dickinson
41

  (AD) the Court held at 465 that: 

“It was not advisable to lay down a general rule as to the effect that may properly be 

given to the failure of a party to give evidence on matters unquestionably within his 

knowledge. But is seems fair at all events to say that in an accident case where the 

defendant himself was the driver of the vehicle the driving of which the plaintiff 

alleges was negligent and caused the accident, the court is entitled, in the absence of 

an explanation from the defendant to select out of the two alternative explanations of 

the cause of the accident which are more or less equally open on the evidence, that 

one which favours the plaintiff as opposed to the defendant.” 

 

98 In this case, the failure to call Mr Maboho is surprising especially as the Respondent 

knew the identity of the driver from the date when the claim was lodged. It would 

seem as though little, if any, preparation had been given to the Respondent's case, 

despite the persistence in the matter proceeding to trial. 

 

99 In the absence of the explanation from Mr Maboho, the High Court was duty bound to 

prefer the version that favours Mr Nekokwane’s version as opposed to the 

Respondent’s version.  

 

100 The onus was on Mr. Nekokwane to show, on a balance of probabilities that the 

injuries were directly caused by the driving of the insured driver, alternatively that it 

                                            
41

 1950 (2) SA 450 

http://www.saflii.org/cgi-bin/LawCite?cit=1950%20%282%29%20SA%20450
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is causally connected with the driving of Mr. Maboho at the relevant time, and that 

such driving was therefore, a sine qua non thereof. 

 

101 We respectfully submit that on the basis of the evidence presented by Mr Nekokwane, 

the High Court ought to have been satisfied that the injuries sustained by him were 

100% due to the negligent driving of Mr Maboho. A reasonable person in the position 

of Mr Maboho would have foreseen the reasonable possibility that his conduct could 

cause injury to another person (Mr Nekokwane), but Mr Maboho failed to take any 

such steps to avoid the collision. 

 

102 We submit that based on the facts and relevant probabilities the Applicant has 

established a causal nexus between the Respondent’s negligent act and/or omission to 

place the loading basket on the floor sufficiently closed and; that he left the TLB 

ignition on its ON position and the injuries sustained by the Applicant. Consequently 

the evidence led by the Applicant at the High Court established what will finally be 

required to be established, upon which a Court, applying its mind reasonably to such 

evidence, could or might find for the Applicant. 

 

103 To hold otherwise as the High Court did, was harsh to the Applicant and against the 

purpose of the Road Accident Fund Act which is to give maximum protection to the 

claimants. In Aetna Insurance Co v Minister of Justice 1960 (3) SA 273 (A), at 285E-

F, it was stated about the Act’s original predecessor on the statute book that its very 
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reason for existence was ‘to give the greatest possible protection . . . to persons who 

have suffered loss through a negligent or unlawful act on the part of the driver or 

owner of a motor vehicle’.  

 

The credibility finding made by the High Court 

 

104 The High Court found that it is unable to find that the Applicant is a credible witness 

and he is not truthful in that he gave 3 (three) conflicting versions. 

 

105 The proper approach for the Court dealing with factual finding of a trial Court 

lodestar remains R v Dhlumayo 1948 (2) SA 677 (A). 

  

106 This Court has power to disturb the factual finding that the Applicant was not a 

credible witness as it is clear that the High Court committed a misdirection. The High 

Court description of the Applicant as a witness is not borne out by the record. It is 

plainly wrong that the Applicant was not a credible witness. The High Court failed to 

have regard to the fact that the Applicant was a single eye witness and his evidence 

remained unchallenged under cross examination. 

 

 

107 The High Court’s finding of credibility is inconsistent with its finding that: “It is 

further not in dispute that Maboho was the last person who drove the TLB to where 

the incident occurred. It is immaterial as to whether he drove the TLB the previous 

day or in the morning of the day in question. Of importance is that he is deemed to 

have been the driver of the TLB (a motor vehicle). The issue to be determined is 
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whether the motor vehicle moved from where it was parked as a result of gravity. This 

bring me to that consideration. 

 

 

108 The High Court ought to have been alive to the fact that not every error made by a 

witness affects his credibility. Had it done so, it would have found that the Applicant 

was a satisfactory witness. 

 

 

 109 The contradiction as to when the TLB was parked by Mr Maboho bear the hallmarks 

of honest mistakes. They are patently immaterial in that they do not advance or 

prejudice the Respondent case one way or the other. What is more, they are clearly of 

a kind that result from erroneous observation in a cofused situation – which this 

undoubtedly can be attributed to defective recollection over the period of almost three 

years that elapsed between the incident and the trial. 

 

Whether the extra -curiae statement of the Applicant and Accident report were 

obtained unlawfully?  

 

110 At the pre –trial conference, the parties agreed that a party wishing to rely on the 

correctness of the contents of the document still has to prove same.
42

  

 

 

                                            
42
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111 Section 35(5) of the Constitution provides that evidence obtained in a manner that 

violates any right in the Bill of Rights must be excluded if the admission of that 

evidence would render a trial unfair or otherwise be detrimental to the administration 

of justice. 

 

 

112 In S v Sheehama, Grosskopf JA stated that it was a basic principle of our law that an 

accused cannot be coerced into making a self-incriminating statement. He thus held 

that s 218(2) of The Criminal Procedure Act 51 of 1977 did not authorize evidence of 

forced pointing out even though it arguably did so.
43

  

 

 

113 And in S v Khumalo
44

, Thirion J stated that involuntary statements made by accused 

persons are inadmissible against them, not only because they are untrustworthy as 

evidence but ‘also, and perhaps mainly, because in a civilized society it is vital that 

persons in custody or charged with offences should not be subjected to ill-treatment or 

improper pressure in order to extract confessions’.
45

  

 

 

114  In S v Tandwa
46

 , Cameron JA observed the clear and unmistakable departure from 

the pre-constitutional approach to the exclusion of improperly obtained in these terms: 

                                            
43

 1991(2) SA 860 (A); Section 218(2) provides: ‘Evidence may be admitted at criminal proceedings that 

anything was pointed out by an accused appearing at such proceedings or that any fact or thing was discovered 

in consequence of information given by such accused, notwithstanding that such pointing out or information 

forms part of a confession or statement which by law is not admissible in evidence against such accused at such 

proceedings.’ 
44

 1992 (SACR) 411 (N). 
45

 Quoting Lord Hailsham in Wong Kam-ming v The Queen [1980] AC 247 (PC) at 261.  
46

 [2007] SCA 34 (RSA) para 116. 
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‘The notable feature of the Constitution’s specific exclusionary provision is that it 

does not provide for automatic exclusion of unconstitutionally obtained evidence. 

Evidence must be excluded only if it (a) renders the trial unfair; or (b) is otherwise 

detrimental to the administration of justice. This entails that admitting impugned 

evidence could damage the administration of justice in ways that would leave the 

fairness of the trial intact: but where admitting the evidence renders the trial itself 

unfair, the administration of justice is always damaged. Differently put, evidence must 

be excluded in all cases where its admission is detrimental to the administration of 

justice, including the sub-set of cases where it renders the trial unfair. The provision 

plainly envisages cases where evidence should be excluded for broad public policy 

reasons beyond fairness to the individual accused.’ 

 

115 Section 35(3) of the Constitution guarantees all accused persons the right to a fair 

trial. It reads as follows:  

‘Every accused person has a right to a fair trial, which includes the right— 

… 

(h) to be presumed innocent, to remain silent, and not to testify during the 

proceedings; 

… 

(j) not to be compelled to give self-incriminating evidence.’ 
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116 We submit that the extra - curiae statement of Mr. Nekokwane was obtained in a 

manner infringing against Mr. Nekokwane’s right against self-incrimination, right to 

remain silent and right to legal representation.  

 

 

117 It is trite that in a civil case, a litigant is not only obliged to disclose his case, he is 

also obliged to discover all documents which may damage his own case or which may 

directly or indirectly enable his opponent to advance his case.  

 

 

118 In this case, had the Respondent wished to rely on the extra curiae statement of Mr. 

Nekokwane and the contents of the docket, which we respectfully submit such 

evidence was obtained in a manner which violates the Applicant’s Constitutional right 

as enshrined in Section 35 of the Constitution. Thus, the Respondent was required to 

explain why it could not achieve justice if the aforesaid information is excluded. This 

Court retains the discretion to admit evidence which is relevant and highly desirable 

provided any fundamental rights involved is given its proper weight in a judicial 

manner.   

 

119 In exercising the discretion, the substance of Section 36(1) of the Constitution must be 

applied. 
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120 The approach taken in Fedics
47

 and the Protea Technology cases
48

, both contemplate a 

two stage approach to determining admissibility of evidence obtained in breach of a 

fundamental right enshrined in the Constitution. The first step is to determine if the 

relevant constitutional right has been breached in obtaining the relevant evidence. At 

this stage of the proceedings the onus of establishing that such evidence was obtained 

as the result of a breach of a constitutional right would rest on the person wishing to 

have such evidence excluded. In these proceedings, this has to be established on a 

balance of probabilities.  

 

 121 If such breach is established, the person seeking to rely on such evidence must 

convince the Court that appropriate grounds exist for the Court to exercise its 

discretion to admit such evidence. This would be so whether the basis upon which the 

Court exercises its discretion is by the application of the substance of section 36(1) of 

the Constitution or whether the basis upon which the discretion should be exercised is 

the weighing up of the facts and circumstances of the relevant case against the legal 

convictions of the community as determined by the court by the application of 

acceptable means for doing so. 

122 We respectfully submit that there exist no ground for the High Court and/or this Court 

to admit evidence pertaining to extra curiae statement of Mr Nekokwane and the 

accident report. 

 

                                            
471997 (9) BCLR 1199 (C)  
48

 1997 (9) BCLR 1225 (W) 

http://www.saflii.org/cgi-bin/LawCite?cit=1997%20%289%29%20BCLR%201199
http://www.saflii.org/cgi-bin/LawCite?cit=1997%20%289%29%20BCLR%201225
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Appropriate costs order in the High Court and Supreme Court of Appeal (application 

for leave to appeal) 

 

 

123 With regard to costs, the High Court held that the costs should follow the event as the 

Respondent succeeded with its defence. There is nothing on the record indicating why 

the High Court and Supreme Court of Appeal (application for leave to appeal) 

awarded costs against the Applicant. It seems both Courts simply followed the rule 

that costs follow the results. This is not correct. 

 

 

124 It is now established that the general rule in constitutional litigation is that an 

unsuccessful litigant in proceeding against State ought not to be ordered to pay costs.  

The rationale for this rule is that an award of costs may have a chilling effect on the 

litigant like the Applicant who might wish to vindicate their constitutional rights.
49

 

 

125 For all these reasons, Biowatch must prevail. In light of the circumstances, we 

respectfully submit that the High Court and the Supreme Court of Appeal did not 

exercise their judicial discretion properly when they award costs against the 

Applicant. 

 

 

                                            
49 Biowatch Trust v Registrar, Genetic Resources [2012] ZACC 14; 2009 (6) SA 232 (CC); 2009 (10) BCLR 

1014 (CC) at para 22 (Biowatch); Affordable Medicines Trust v Minister of Health [2005] ZACC 3; 2006 (3) 

SA 247 (CC); 2005 (6) BCLR 529 (CC) at para 138 (Affordable Medicines); Trencon Construction (Pty) Ltd v 

Industrial Development Corporation of South Africa [2015] ZACC 22; 2015 (5) SA 245 (CC); 2015 (10) BCLR 

1199 (CC) (Trencon). 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2012%5d%20ZACC%2014
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%286%29%20SA%20232
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%2810%29%20BCLR%201014
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%2810%29%20BCLR%201014
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126 We respectfully submit that the costs order against Mr. Nekokwane, in the light of the 

totality of the evidence as well as the context and circumstances of this case, 

constituted misdirection by both the High Court and the Supreme Court of Appeal. 

Mr. Nekokwane is seeking for an order setting aside the orders with costs including 

the costs of two attorneys. 

 

 

127 It is trite that the High Court in this matter had the discretion to determine the costs to 

be awarded having regard to the context and the circumstance of this case.
50

 The 

discretion is one of true sense as the High Court was obliged to choose from a ranger 

of option. We submit that there are good reason for this Court to interfere with the 

High Court. The High Court was required to approach the issue of costs with caution. 

We submit that it was not just and equitable for the High Court to award costs against 

the Applicant. 

 

128 The High Court ought to have given the primary consideration that as it was dealing 

with a constitution litigation, the costs order should not hinder the advancement of 

constitutional justice. 

 

 

 129 We submit that the High Court erred in not applying the general principle set out in 

Biowatch and in failing to realise that the exception to this general principle were not 

applicable in the circumstances of this case. 
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130 We submit that had the High Court exercise its discretion judicially by taking that 

consideration into account, it would not have mulcted the Applicant with costs. 

 

  

131 The Applicant’s claim was for personal injury against the RAF. A personal injury 

claim is for compensation for injuries to the person of the Applicant and it goes to the 

heart of the Applicant’s right to dignity as enshrined in Section 10 of the Constitution 

of the Republic of South Africa. The Applicant’s claim is a peculiar and it does not 

only affect the Applicant. It is a matter of public interest and is a constitutional matter. 

The High Court ought not to have made a cost order against the Applicant when 

dismissing the Applicant’s claim.  

 

 

132 We respectfully submit that the costs order against the Applicant, in light of the 

totality of the evidence as well as the context and circumstance of this case, constitute 

misdirection. 

 

 

133 In the case of Limpopo Legal Solution and Others v Vhembe District Municipality 

and Others
51

, this Court found at para 20 that: 

 

“The High Court, like in this matter appreciated that the application entailed 

constitutional claim. But it followed the first route, the one in non-constitutional 
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litigation. It reasoned that, because the Applicants had lost, costs should follow – and 

the only question was whether they should be punitive. That was incorrect. The High 

Court misdirected itself and this Court is entitled and obliged to reconsider the costs 

award.” 

 

 

134 We respectfully submit that this Court must interfere with the High Court exercise of 

its discretion on costs and accordingly set aside High Court and the Supreme Court of 

Appeal decisions on costs.  

 

Conclusion 

 

135 It is respectfully submitted that an order in the following terms be made: 

 

135.1 Leave to Appeal is granted; 

 

135.2 The Appeal is upheld; 

 

135.3 The order of the High Court and the Supreme Court of Appeal set aside and the order 

of the High Court is replaced with the following order: 

 

The Respondent is liable for 100% of the Applicant’s proven or agreed damages 

the damages the Applicant may prove”; 
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135.4 The Respondent is ordered to pay the Applicant’s costs in this Court, the Supreme 

Court and the High Court, including costs for two attorneys employed as Counsel.
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