
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT BRAAMFONTEIN) 

 

CCT Case No: 311/17 

 

In the matter between: 

 

GELYKE KANSE 
and eight others  Applicants 

 

 

and 

 

THE CHAIRPERSON OF THE SENATE OF 

THE UNIVERSITY OF STELLENBOSCH 
and two others  Respondents 

 

 

RESPONDENTS’ PRACTICE NOTE 

 

1. The nature of the proceedings: 

An application for leave to appeal directly to this Court against the whole of the 

judgment and all of the orders by the Western Cape High Court in Gelyke Kanse 

and Others v Chairman of the Senate of the Stellenbosch University and Others 

2018 (1) BCLR 25 (WCC). 

2. The issues that will be argued: 

2.1. Whether the new language policy (the 2016 Policy or the new Policy) of 

Stellenbosch University (SU) violates the right in s 29(2) of Constitution 

of Afrikaans speakers to receive tertiary education in the official language 

of their choice particularly because it reduces the amount of Afrikaans 
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teaching that occurred under the previous language policy (the 2014 

Policy). 

2.2. Whether the process leading to the adoption of the 2016 Policy by the 

Senate and the Council was irrational because SU’s Rector’s 

Management Team (RMT) and Language Policy Review Working Group 

(WG) acted under the dictation of a campus organisation called Open 

Stellenbosch. 

3. The parts of the record that, in the opinion of counsel for the Respondent, are 

necessary for the determination of the matter: 

3.1. Applicants’ main founding affidavit: Vol 1, 2 and 3 and Vol 4 pp 395-404 

3.2. DR15: Vol 6 pp 629-635 

3.3. DR16: Vol 6 pp 636-651 

3.4. DR18: Vol 6 pp 654-656 

3.5. DR56: Vol 7 pp 765-766 

3.6. GS4: Vol 8 pp 807-890 

3.7. DR126: Vol 11 pp 1296-1313 

3.8. DR131: Vol 11 p 1347 

3.9. Respondents’ main answering affidavit: Vol 14 pp 1856-1924, Vol 15, 

16, 17 and 18 

3.10. GMS5: Vol 20 pp 2455-2462 

3.11. GMS6: Vol 20 pp 2463-2489 

3.12. GMS10: Vol 21 pp 2523-2534 
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3.13. GMS44 Vol 26 pp 3024-3050 

3.14. GMS48 Vol 26 pp 3073-3084 

3.15. GMS49 Vol 26 pp 3085-3096 

3.16. GMS50 Vol 26 pp 3097-3099 

3.17. GMS57: Vol 27, pp 3124-3125 

4. An estimate of the duration of oral argument: 

One day. 

5. Summary of the Respondents’ argument: 

5.1. The 2016 Policy does not reduce the extent of Afrikaans tuition offered at 

SU under the 2014 Policy.  It expressly commits to “sustain access” for 

Afrikaans students.  The 2016 Policy may even result in more Afrikaans 

tuition than under the 2014 Policy. 

5.2. The reasons SU adopted the 2016 Policy are precisely the reasons that 

animate s 29(2) – equity, redress, and practicability.  The reality at SU is 

that the majority of Black (African) students cannot learn in Afrikaans, 

while Afrikaans-speaking students (White and Coloured) can – almost 

without exception – learn in English.  As a result, the 2014 Policy had the 

unintended effect of excluding the majority of Black (African) students 

from accessing education at SU because they simply could not understand 

content presented in Afrikaans.  In contrast, White and Coloured 

Afrikaans-speaking students can understand English content, even if 

some preferred to receive it in Afrikaans.  The only way to ensure 
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equitable access for Black (African) students is to require that all lectures 

are presented at least in English. 

5.3. SU does not have limitless resources.  It cannot afford to become a full 

parallel-medium institution.  Nor would it want to.  Parallel-medium 

results in linguistic segregation, and is inconsistent with SU’s 

commitment to promoting multilingualism – including encouraging 

English students to learn Afrikaans.  The 2016 Policy is a precisely 

designed system to give effect to SU’s multiple legitimate goals – 

promoting Afrikaans, equitable access for all, and an integrated, 

multilingual campus and student-body. 

5.4. To the extent that the implementation of the 2016 Policy might result in 

less Afrikaans tuition, any reduction will be only as much as is 

reasonably practicable in the circumstances.  All first-year lectures are 

offered in Afrikaans.  In later years, if a faculty has the lecturers, the 

classrooms, and the technology to do so, it must offer lectures in 

Afrikaans.  The Policy is crafted to fit exactly within s 29(2)’s limited 

right to own-language education when it is “reasonably practicable”. 

5.5. The Applicants’ allegations about dictation are baseless.  The various 

organs of SU that considered the matter – the RMT, the WG, the Senate 

and the Council – all agreed that a change along the lines of the 2016 

Policy best achieved SU’s multiple goals.  That was not because they 

were doing the bidding of Open Stellenbosch, but because they had been 
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convinced that the status quo could not continue, and change was needed. 

6. The authorities on which particular reliance will be placed in oral argument: 

6.1. AfriForum and Another v University of the Free State 2018 (2) SA 185 

(CC). 

6.2. University of the Free State v Afriforum and Another 2017 (4) SA 283 

(SCA). 

6.3. Afriforum and Another v Chairperson of the Council of the University of 

Pretoria and Others [2017] 1 All SA 832 (GP). 

6.4. Head of Department : Mpumalanga Department of Education and 

Another v Hoërskool Ermelo and Another 2010 (2) SA 415 (CC). 

 

JEREMY MULLER SC 

NICK DE JAGER 

Counsel for the Respondents 

Chambers, Cape Town 

31 July 2018 


