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(HELD AT BRAAMFONTEIN) 

 

CCT Case No: 311/17 

 

In the matter between: 

 

GELYKE KANSE 
and eight others  Applicants 

 

 

and 

 

THE CHAIRPERSON OF THE SENATE OF 

THE UNIVERSITY OF STELLENBOSCH 
and two others  Respondents 

 

 

RESPONDENTS’ WRITTEN SUBMISSIONS 

 

I INTRODUCTION 

1. The Applicants attack the process leading to the adoption by the Senate and the 

Council of Stellenbosch University (SU) of a new language policy in June 2016 

(the 2016 Policy or the new Policy).1  They also attack the contents of the new 

Policy.  Although the new Policy also deals with the languages of internal 

institutional communication and external communication, and with the 

promotion of isiXhosa as a developing academic language, the Applicants’ 

focus is on the use of Afrikaans and English for teaching and learning at SU. 

2. SU has not done what the University of the Free State and the University of 

                                           
1 The best copy in the record of the 2016 Policy is DR131, Vol 11, p 1347. 
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Pretoria did, i.e. end Afrikaans tuition to avoid racial segregation.  It remains 

committed to teaching and researching in Afrikaans.  It has found a way to 

continue to teach in Afrikaans, while still being inclusive, integrated, and 

multilingual. 

3. This Court
2
 and the SCA

3
 upheld UFS’ language policy, and the High Court 

upheld UP’s language policy.
4
 

4. It is difficult to understand how SU’s language policy could violate the 

constitutional language rights of Afrikaans speakers where UFS’ and UP’s 

policies did not. 

5. Despite this Court’s judgment in University of the Free State, and 

notwithstanding SU’s strong and ongoing commitment to Afrikaans, the 

Applicants claim that SU’s new Policy violates the s 29(2) right of Afrikaans 

speakers to receive tertiary education in the official language of their choice.  In 

particular, they argue that the 2016 Policy reduced the amount of Afrikaans 

teaching that occurred under the previous language policy (the 2014 Policy). 

6. Many will be is sympathetic to the Applicants’ concerns about threats to the 

continued vitality of Afrikaans.  But the 2016 Policy is not one of those threats, 

and it does not infringe or threaten the right in s 29(2). 

7. There are four discrete reasons the 2016 Policy must survive the Applicants’ 

constitutional attack: 

                                           
2 AfriForum and Another v University of the Free State 2018 (2) SA 185 (CC) (University of the Free State). 
3 University of the Free State v Afriforum and Another 2017 (4) SA 283 (SCA) (University of the Free State SCA). 
4 Afriforum and Another v Chairperson of the Council of the University of Pretoria and Others [2017] 1 All SA 832 (GP) (University 

of Pretoria). 
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7.1. First, the 2016 Policy does not reduce the extent of Afrikaans tuition 

offered at SU under the 2014 Policy.  It expressly commits to “sustain 

access” for Afrikaans students.  The 2016 Policy may even result in more 

Afrikaans tuition than under the 2014 Policy. 

7.2. Second, the reasons SU adopted the 2016 Policy are precisely the reasons 

that animate s 29(2) – equity, redress, and practicability.  The reality at 

SU is that the majority of Black (African) students cannot learn in 

Afrikaans, while Afrikaans-speaking students (White and Coloured) can 

– almost without exception – learn in English.  As a result, the 2014 

Policy had the unintended effect of excluding the majority of Black 

(African) students from accessing education at SU because they could not 

understand content presented in Afrikaans.  In contrast, White and 

Coloured Afrikaans-speaking students can understand English content, 

even if some preferred to receive it in Afrikaans.  The only way to ensure 

equitable access for Black (African) students is to require that all lectures 

are presented at least in English. 

7.3. Third, SU does not have limitless resources.  It cannot afford to become a 

full parallel-medium institution.  Nor would it want to.  Parallel-medium 

results in linguistic segregation, and is inconsistent with SU’s 

commitment to promoting multilingualism – including encouraging 

English students to learn Afrikaans.  The 2016 Policy is a precisely 

designed system to give effect to SU’s multiple legitimate goals – 
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promoting Afrikaans, equitable access for all, and an integrated, 

multilingual campus and student-body. 

7.4. Fourth, to the extent that the implementation of the 2016 Policy might 

result in less Afrikaans tuition, any reduction will be only as much as is 

reasonably practicable in the circumstances.  All first-year lectures are 

offered in Afrikaans.  In later years, if a faculty has the lecturers, the 

classrooms, and the technology to do so, it must offer lectures in 

Afrikaans.
5
  The Policy is crafted to fit exactly within s 29(2)’s limited 

right to own-language education when it is “reasonably practicable”. 

 

8. The remainder of these written submissions is structured as follows: 

8.1. Part II makes three submissions that frame the argument that follows; 

8.2. Part III explains why the 2016 Policy was adopted, and what it means; 

8.3. Part IV shows that the 2016 Policy is consistent with s 29(2); and 

8.4. Part V deals with the Applicants’ further grounds of review. 

 

9. These written submissions do not deal with the wide range of other 

constitutional and administrative-law-type arguments that the Applicants 

advanced in the High Court or with the striking out applications.  While the 

Applicants expressly decline to abandon those arguments, they are not 

addressed in any detail in the Applicants’ written submissions.  SU endorses the 

                                           
5 As set out below, the only exceptions are where there are educational reasons not to teach in Afrikaans, or the students unanimously 

agree, by secret ballot, to be taught only in English. 
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reasoning of the High Court in rejecting all the additional attacks.
6
 

 

II FRAMING SUBMISSIONS 

10. There are three issues that frame the determination of this appeal: 

10.1. The national context within which this application should be decided, in 

particular the national language policy for higher education; 

10.2. The Applicants’ election to challenge the 2016 Policy, not its 

implementation; and 

10.3. The need for judicial deference to universities when they make complex, 

polycentric executive decisions about their language policies. 

 

The National Context – The Ministerial Policy 

11. SU’s language policy is “subject to” the national language policy for higher 

education (the Ministerial Policy).
7
 As this Court held in University of the Free 

State, that means that “[w]hatever language policy a university determines in 

terms of section 27(2) of the Act, must take cue from and be fundamentally in 

sync with the ministerial policy.”
8
 

12. The Applicants have not challenged the Ministerial Policy as a whole, or any of 

its provisions, including those that: 

                                           
6 With regard to unfair discrimination, see Gelyke Kanse and Others v Chairman of the Senate of the Stellenbosch University and 

Others 2018 (1) BCLR 25 (WCC) (HC Judgment) paras 102-105.  With regard to s 29(1)(b), see HC Judgment para 106.  With regard 

to s 6 of the Constitution, see HC Judgment paras 107-109 and the Respondents’ Original Written Submissions paras 32-46.  With 

regard to the administrative-law type challenges, see HC Judgment paras 113-145 (in any event, as explained below, the making of the 

2016 Policy was not administrative action). 
7 DR126: Record Vol 11, pp 1296-1313, adopted by the Minister of Education under s 3 of the Higher Education Act 101 of 1997 in 

November 2002.  See also s 27(2) of the Act. 
8 University of the Free State (n 2) para 66.  On this issue, this Court over-ruled the SCA which had held “the words ‘subject to’ in 

s 27(2), contextually understood, do not impose a legal obligation on any university to adopt the LPHE. The LPHE goes no further 

than to provide a policy guideline for the universities from which they are free to depart. The only obligation on universities that 

choose this course is to justify their departure.” University of the Free State SCA (n 3) para 39. 
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12.1. Reject the idea that SU and the (then) Potchefstroom University for 

Christian Higher Education should be designated as “custodians” of 

Afrikaans as an academic language.  The Ministerial Policy reasons that 

doing so could concentrate Afrikaans-speaking students in those 

institutions and thereby set back “the transformation agendas of [the 

other] institutions that have embraced parallel or dual medium 

approaches as a means of promoting diversity”;
9
 

12.2. Reject the idea of Afrikaans universities, as distinct from universities 

which accept institutional responsibility for promoting Afrikaans as an 

academic medium.  The Ministerial Policy reasons that Afrikaans 

universities would be contrary to the end goal of a transformed higher 

education system which, as indicated in the National Plan for Higher 

Education, envisages “the creation of higher education institutions whose 

identity and cultural orientation is neither black nor white, English or 

Afrikaans-speaking, but unabashedly and unashamedly South African”;
10

 

and 

12.3. State that to achieve the goal of sustaining Afrikaans as a medium of 

academic expression and communication, there must be “a range of 

strategies” including “the adoption of parallel and dual language 

medium options, which would on the one hand cater for the needs of 

Afrikaans language speakers and, on the other, ensure that language of 

                                           
9 Ministerial Policy paras 15.4.1 and 15.4.2: Record Vol 11, pp 1308-9. 
10 Ministerial Policy para 15.4.3: Record Vol 11, p 1309. 
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instruction is not a barrier to access and success.”
11

 

13. The Applicants’ failure to challenge the State’s language policy is important.  

SU’s obligation was to act consistently with the Ministerial Policy within its 

own specific context, and for the benefit of its current and prospective staff and 

students.  SU is not responsible for the fate of Afrikaans throughout South 

African higher education institutions - only at SU. 

14. The broader issues about the fate of Afrikaans following the decisions of other 

universities like UFS and UP cannot be dealt with by attacking SU.  If the 

resulting state of affairs is a constitutional violation, it must be dealt with 

through an attack on the Ministerial Policy.  That is the way to ensure that – 

throughout South Africa – there is adequate provision for Afrikaans tertiary 

education.
12

 

 

No attack on Implementation 

15. The Applicants launched the application in September 2016, before the 2016 

Policy was implemented in January 2017.  Their case is that the process 

followed to adopt the Policy in June 2016 and the contents of the Policy itself 

are irredeemably flawed.  Although they could have waited for SU to 

implement the Policy, they did not do so.  That was their election. 

16. When this Court evaluates the substantive attack on the constitutionality of the 

Policy it must evaluate it as it has been written.  It must accept that the Policy 

                                           
11 Ministerial Policy para 15.4.4: Record Vol 11, p 1309. 
12 University of the Free State SCA (n 3) paras 31-32. 
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will be implemented as planned.  As this Court has clearly held: “What happens 

in practice may … point to a flaw in the application of the law but it does not 

establish a constitutional defect in it.”
13

  This means that the burden on the 

Applicants is to show that the Policy is unconstitutional or unlawful on its face, 

i.e. that because of its contents it cannot be constitutionally or lawfully 

implemented.  They cannot argue that the Policy is unlawful because it may not 

be faithfully implemented.   

17. In a belated attempt to reverse their election, the Applicants’ replying papers in 

the High Court sought to put up evidence to establish that the implementation of 

the 2016 Policy had led, in fact, to a reduction in the extent of Afrikaans tuition: 

17.1. Those parts of the Applicants replying papers were struck out by the High 

Court because they were irrelevant to the case they had chosen to bring.
14

  

There is no basis to interfere with that decision.  As this Court confirmed 

in Pilane, applicants in motion proceedings “must stand or fall by their 

founding papers” and “it is not permissible to make out new grounds for 

the application in the replying affidavit”.
15

  The Applicants refer to the 

struck out evidence in their written submissions without ever confronting 

the reality that it is not relevant to their pleaded case, or seeking to 

explain why the High Court’s striking-out relief should be reversed.
16

 

                                           
13 S v Jordan and Others (Sex Workers Education and Advocacy Task Force and Others as Amici Curiae) 2002 (6) SA 642 (CC) para 

19. 
14 HC Judgment paras 160-168. 
15 Pilane and Another v Pilane and Another 2013 (4) BCLR 431 (CC) para 49 and fn 40, quoting Director of Hospital Services v 

Mistry 1979 (1) SA 626 (AD) at 635H–636B. 
16 See, for example, Applicants’ Written Submissions paras 9.12, 21.1 and 52. 
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17.2. Even if the Applicants’ implementation evidence were admitted, it shows 

that SU has properly and faithfully implemented the 2016 Policy.  SU put 

up detailed evidence from the responsible lecturers, deans and heads of 

department rebutting the Applicants’ claims and demonstrating that the 

Policy has in fact been properly implemented.
17

  On the ordinary rule in 

motion proceedings, SU’s version must stand.
18

 

 

Deference to Executive Action 

18. The decision of Council (with the concurrence of Senate) to adopt the 2016 

Policy was not administrative action.  It was a “policy decision”.
19

 

19. That does not mean that the decision is immune from review; if it is irrational or 

inconsistent “with the Constitution, applicable legislation or ministerial policy – 

then that decision could be reviewed and set aside.”
20

 

20. But it does mean that this Court should give some deference to the special 

knowledge and experience of the Senate and the Council of SU.  In University 

of the Free State this point was made in the following terms: “The University 

authorities’, lecturers’ and students’ intimate connection to or daily experience 

on campus put them at a vantage point to understand better and speak with 

respectable authority on the true state of affairs in their own ‘house’.”
21

 

21. This reflects this Court’s general practice of being “careful not to attribute to 

                                           
17 The various affidavits appear at Record Vol 36 p 4184 to Vol 37 p 4300. 
18 Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 634E-635C; Snyders & Others v De Jager & 

Others 2017 (3) SA 545 (CC) at para [71]. 
19 University of the Free State (n 2) para 35. 
20 University of the Free State (n 2) para 37. 
21 University of the Free State (n 2) para 59.  See also University of the Free State SCA (n 3) para 19. 



10 
 

itself superior wisdom in relation to matters entrusted to other branches of 

government”.
22

  That approach is particularly apposite where – as here – we are 

dealing with a “decision that requires an equilibrium to be struck between a 

range of competing interests or considerations and which is to be taken by a 

person or institution with specific expertise in that area”.
23

 

 

III THE POLICY 

22. This Part first provides a brief history leading up to the adoption of the 2016 

Policy.  It then sets out the relevant content and effects of the 2016 Policy. 

 

Brief History 

23. Following the publication of the Ministerial Policy in November 2002,
24

 on 

12 December 2002 SU adopted its first official language policy
25

 (and an 

accompanying language plan
26

) (the 2002 Policy).
27

  Under the 2002 Policy, 

Afrikaans was the default language of undergraduate learning and instruction. 

English was allowed only after the reasons had been thoroughly considered.  

Both Afrikaans and English were used in postgraduate learning and instruction. 

24. On 22 November 2014 the SU Council adopted the 2014 Policy
28

 and made 

consequential amendments to the language plan.
29

  The 2014 Policy marked a 

substantial break from the 2002 position.  Under the 2014 Policy: 

                                           
22 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism and Others 2004 (4) SA 490 (CC) para 48. 
23 Ibid. 
24 DR126: Record Vol 11, p 1296. 
25 GMS5: Record Vol 20, p 2455. 
26 GMS6: Record Vol 20, p 2463. 
27 AA para 42: Record Vol 14, p 1883. 
28 DR15 (2014 Policy): Record Vol 6, p 629. 
29 DR16: Record Vol 6, p 636. 
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24.1. Afrikaans and English were SU’s languages of learning and teaching and 

it was committed to purposefully extending the academic application of 

both;
30

 

24.2. Afrikaans and English would be employed in various usage 

configurations,
31

 which were spelt out in more detail in the Plan; 

24.3. Parallel-medium teaching and real-time educational interpreting were the 

preferred options where practically feasible and affordable;
32

 

24.4. Postgraduate learning would happen in both languages, with significant 

utilisation of English.
33

 

25. The Plan, as amended by the Council on 22 November 2014, gave substance to 

the 2014 Policy.  In particular, it created the following language-specifications 

for undergraduate teaching in the following order of preference:
34

 

25.1. For the first two years of undergraduate studies, normally: 

25.1.1. parallel-medium teaching in separate groups for modules with 

250 students or more (A+E); or 

25.1.2. real-time interpreting from Afrikaans to English (A+i) or from 

English to Afrikaans (E+i), depending on the language the 

lecturer was more comfortable with. 

25.2. For the third year of undergraduate studies and onwards: 

                                           
30 2014 Policy para 7(a): Record Vol 6, p 633. 
31 2014 Policy para 7(b): Record Vol 6, p 633. 
32 2014 Policy para 7(c): Record Vol 6, p 633. 
33 2014 Policy para 7(d): Record Vol 6, p 633. 
34 DR16 (2014 Plan) ‘Kern van die Taalplan’: Record Vol 6, p 636; and 2014 Plan para 3: Record Vol 6, pp 638-41; and 2014 Plan 

Annexure A: Record Vol 6, p 647. 
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25.2.1. preferred options: 

25.2.1.1. A+E; 

25.2.1.2. A+i or E+i, depending on the language the lecturer 

was more comfortable with; or 

25.2.2. provided the relevant faculty could show: (a) the preferred options 

were not feasible; and (b) the support offered for students who 

were not sufficiently academically literate in Afrikaans or 

English: 

25.2.2.1. dual-medium teaching, i.e. the balanced use of 

Afrikaans and English to one class group, with the 

Afrikaans offering at least 50% (T-specification). 

25.2.2.2. English only (E), if the lecturer was not proficient 

enough in Afrikaans for the T-specification; 

25.2.2.3. Afrikaans only (A), where the resources for 

multilingual presentation were not yet available. 

25.3. In addition, the 2014 Plan allowed for the use of the T, E or A-

specifications in the first two years of undergraduate study, provided that 

students who lacked sufficient Afrikaans or English language skills 

would be supported to benefit from the full content of lectures. 

26. As is evident from a comparison between the 2002 Policy and Plan with the 

2014 Policy and Plan, the latter were intended to make it easier for English-

speaking students to obtain an education at SU. 
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27. However, during 2015 and the first half of 2016 it became clear that the 2014 

Policy and Plan unintentionally excluded students who were proficient in 

English but not sufficiently proficient in Afrikaans.  (In what follows we focus 

on the relevant 2015 statistics because these were what informed the decision in 

2016 to adopt the new Policy.) 

28. First, while virtually all Afrikaans students could learn in English, a significant 

portion of English students could not learn in Afrikaans.  All but two of the 

2015 1
st
 year Afrikaans-speaking students were able to speak English at a 

sufficient level that English teaching would not exclude them. Yet, 539 English 

students had not taken Afrikaans to Grade-12 and would therefore have 

difficulty learning in Afrikaans.  That constituted 10.15% of all 1
st
 year students 

and 21% of English-speaking students. 

29. The statistics were even more concerning when linguistic ability was considered 

together with race: 

29.1. 63% of the 539 1
st
 year students without Grade 12 Afrikaans were Black 

(African); and 

29.2. 61% of all Black (African) 1
st
 year students did not have Grade 12 

Afrikaans. 

30. In addition: 

30.1. 82.7% of the Afrikaans-speaking students were White; and 

30.2. Only 17% of the Afrikaans-speaking students were Coloured, while 62% 
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of Coloured students were English-Speaking.
35

 

31. Put simply, the majority of Black (African) students could not learn effectively 

in Afrikaans, and the majority of those who could not learn in Afrikaans were 

Black (African). 

32. Second, although the 2014 Policy and Plan adopted various language 

specifications or options aimed at making SU more accessible to English-

speaking students, particularly Black (African) students, the implementation of 

the 2014 Policy and Plan did not have that effect: 

32.1. The majority of modules (54.7%) were offered in the T-option;
36

 

32.2. 39.52% of student enrolments were for T-option modules;
37

 

32.3. Nearly 18% of modules (and roughly 16% of modules) were offered in 

A-option or A+i-option;
38

 

32.4. 11.5% of modules were offered with simultaneous translation (either A+i, 

or E+i).
39

 

33. Third, there were significant complaints by both the Student Representative 

Council and a campus organisation called Open Stellenbosch about how the T-

option was implemented and how simultaneous translation was provided: 

33.1. Lecturers were unable or unwilling to lecture in both languages and 

                                           
35 The statistics above are given in 27 November 2015 opinion by Advocates Breitenbach SC and Bishop (GS4) paras 26-36: Record 

Vol 8, pp 817-823.  These were incorporated by reference into the Answering Affidavit.  See AA para 282: Record Vol 15, p 2017. 
36 AA para 281.1: Record Vol 15, p 2015. 
37 Ibid. 
38 Ibid. 
39 Ibid. 
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sometimes ended up teaching almost entirely in one language.
40

  

Obviously, this adaptation of the T-option was far more burdensome for 

the English-speaking students who could not understand Afrikaans, than 

for Afrikaans students who were sufficiently proficient in Afrikaans. 

33.2. With regard to the simultaneous translation: 

33.2.1. Students complained that the interpretation was often of poor 

quality.
41

 

33.2.2. It was primarily used to translate from Afrikaans to English.  

There were ten times as many modules and enrolments in the A+i 

specification as in the E+i specification.  This was largely because 

the Afrikaans speaking students do not, in fact, require 

translation.  Many modules that began as E+i would end up being 

taught solely in English because the students would not make use 

of the translation facilities.
42

 

33.2.3. The result was that only those students who could not understand 

Afrikaans (the majority of whom were Black (African)) had to 

make use of the interpretation services.  This imposed both a 

barrier to access (interpretation to English is not as good as 

lecturing in English) and had a stigmatising effect (many of the 

students who used the interpretation services felt marginalised 

                                           
40 AA para 281.2: Record Vol 15, p 2015-16. 
41 AA para 281.3.1: Record Vol 15, p 2016. 
42 AA para 281.3.2: Record Vol 15, pp 2016-7. 
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and excluded).
43

 

34. To sum up: In 2015 and the first half of 2016 it became clear to SU that the 

2014 Policy and Plan discriminated directly against English speakers, and 

indirectly against Black (African) students.  As regards the latter, it was easier 

for White students to understand lectures than Black (African) students.  This 

created a serious burden for Black (African) students to access further education 

that was not experienced by their white counterparts. 

35. SU undertook a study of the cost of an immediate change to a full parallel-

medium system, which indicated it would be an amount of about R640 million 

in infrastructure and about R78 million per year for additional personnel.  That 

translated to an approximately 20% increase in fees (up by about R8 100 from 

about R40 000 per year).
44

  The conclusions in that study were placed before the 

Council in the 27 November 2015 opinion for SU by Advocates Breitenbach SC 

and Bishop,
45

 and in a subsequent memorandum and oral presentation to the 

Council made by Advocate Breitenbach SC.
46

  The Chairperson of the Council 

confirms that this was part of the reason for SU’s decision.
47

 

36. SU consequently decided to embark on a process of drafting a new language 

policy – the 2016 Policy.  Following a four-month process, which included 

public consultation, the 2016 Policy was adopted by the Senate on 9 June 

                                           
43 Ibid. 
44 AA paras 212 and 254.1: Record Vol 15, pp 1985 and 2003; AA para 631: Record Vol 17, p 2169; GMS57: Record Vol 27, p 3124. 
45 GS4 para 85: Record Vol 8, p 840. 
46 GMS44 para 7.12: Record Vol 26, p 3033. 
47 AA para 212: Record Vol 15, p 1985. 
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2016
48

 and by the Council on 22 June 2016.
49

  It requires a 100% English 

offering in lectures, but will not similarly increase the Afrikaans offering.  

Instead, it will manage the sum total of the Afrikaans offering so as to maintain 

access for students who choose to study in Afrikaans and to further develop 

Afrikaans as a language of instruction where reasonably practicable.
50

 

 

The 2016 Policy 

37. It is important to be clear about the effect of the 2016 Policy.  The Applicants 

argue that it significantly reduces the extent of Afrikaans tuition at SU.  This is 

wrong. 

38. The 2016 Policy does not reduce the Afrikaans offering at SU.  What is does do, 

is prefer English in limited circumstances in order to advance SU’s multiple 

goals, especially equal access, multilingualism and integration. 

39. In what follows, we: 

39.1. Set out the general principles that undergird the 2016 Policy; 

39.2. Summarise how the Policy operates; and 

39.3. Deal with the Applicants’ misrepresentations and criticisms of the Policy. 

 

General Principles 

40. The Policy expressly states that its purpose is to “give effect to section 29(2) 

(language in education) and 29(1)(b) (access to higher education) read with 

                                           
48 AA paras 183-4: Record Vol 15, p 1973. 
49 AA para 186: Record Vol 15, p 1974. 
50 AA paras 213-216: Record Vol 15, p 1986; AA para 252: Record Vol 15, p 2002; AA para 287, Record Vol 15, p 2020. 
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section 9 (equality and the prohibition against direct and indirect unfair 

discrimination) of the Constitution.”
51

 It records that “[a]pplying and enhancing 

the academic potential of Afrikaans is a means to empowering a large and 

diverse community in South Africa.”
52

  It explains in detail how SU will 

“advance the academic potential of Afrikaans”.
53

 

41. Moreover, the 2016 Policy repeatedly notes SU’s commitment to 

multilingualism “as a differentiating characteristic of SU”,
54

 and devotes an 

entire section to how SU will promote multilingualism, and particularly the use 

of Afrikaans and isiXhosa.
55

  SU is committed to both institutional and 

individual multilingualism. 

42. At the same time, one of the Policy’s core principles is that “[l]anguage should 

promote access … and should not constitute a barrier to students or staff”, 

particularly in the light of past racial discrimination.
56

 

43. The operational parts of the 2016 Policy must be interpreted in light of these 

goals, purposes and principles. 

 

The Operation of the 2016 Policy 

44. The 2016 Policy provides that Afrikaans and English are SU’s two languages of 

learning and teaching.
57

  It then sets out a carefully calibrated mechanism to 

                                           
51 2016 Policy para 5.1: Record Vol 11, p 1349. 
52 2016 Policy para 2: Record Vol 11, pp 1348-9. 
53 2016 Policy para 7.5.3: Record Vol 11, p 1355. 
54 2016 Policy para 5.4: Record Vol 11, p1349.  See also 2016 Policy para 2: Record Vol 11, p 1348. 
55 2016 Policy para 7.5: Record Vol 11, p 1355. 
56 2016 Policy para 6.1: Record Vol 11, p 1349. 
57 2016 Policy para 7.1.1: Record Vol 11, p 1350. 
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determine when and how each language should be employed in order to balance 

SU’s multiple goals. 

45. At a general level, the 2016 Policy demands that as much Afrikaans teaching 

occurs as is reasonably practicable, without excluding any student, and within 

SU’s physical and human resources.  To achieve that, undergraduate
58

 modules 

are taught in one of three ways: 

45.1. Parallel medium (separate lectures in Afrikaans and English);
59

  

45.2. Dual medium (during each lecture all information is conveyed at least in 

English, summaries or emphasis of content are also given in Afrikaans 

and questions are answered in the language in which they are asked e.g. 

questions in Afrikaans are answered in Afrikaans);
60

 and 

45.3. In a limited range of circumstances (discussed below), in single medium 

(solely in either Afrikaans or English).
61

 

46. The 2016 Policy also makes use of simultaneous translation in order to ensure 

equitable access for all students. 

47. The 2016 Policy has a strong preference for parallel and dual-medium teaching.  

The determination of how a module will be taught is governed as follows: 

47.1. Parallel medium is employed whenever it is reasonably practicable and 

pedagogically sound.
62

  The Applicants can have no complaint about that. 

                                           
58 The focus in this litigation has always been on undergraduate teaching.  In postgraduate learning and teaching any language may be 

used provided all the relevant students are sufficiently proficient in that language.  2016 Policy para 7.1.4: Record Vol 11, p 1351. 
59 2016 Policy para 7.1.3: Record Vol 11, pp 1350-1. 
60 2016 Policy para 7.1.4: Record Vol 11, p 1351. 
61 2016 Policy para 7.1.5: Record Vol 11, pp 1351-2. 
62 2016 Policy para 7.1.3: Record Vol 11, pp 1350-1. 
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47.2. Where parallel-medium lectures are not possible or appropriate,
63

 lectures 

are taught in dual medium.  In addition: 

47.2.1. All first-year dual medium lectures are supported by simultaneous 

translation; and 

47.2.2. Lectures in later years will be translated if there is a request by the 

faculty, the needs of students warrant it, and SU has the resources 

to provide it.
64

 

47.3. Single medium lectures are offered in only three limited circumstances: 

(a) where the subject matter justifies it; (b) where the lecturer is only 

proficient in one language; or (c) where the students unanimously vote by 

secret ballot to be taught in a single language.  Where the lecture is single 

medium because of the lecturer’s proficiency:  

47.3.1. SU will always provide simultaneous translation from Afrikaans 

to English; and 

47.3.2. It will provide simultaneous translation from English to 

Afrikaans: (a) for all first-year modules; and (b) in second and 

third year modules if there is a request by the faculty, the needs of 

students warrant it, and SU has the resources to provide it.
65

 

48. In addition to the general policy provisions governing learning and teaching set 

out above, the following further policy provisions govern the use of Afrikaans 

                                           
63 The Applicants are wrong that dual medium can be used even where it is reasonably practicable and pedagogically sound to have 

parallel medium lectures.  Applicants’ Written Submissions para 9.21.  Paragraph 7.1.3 of the 2016 Policy makes it clear that parallel 

medium is the preferred option. 
64 2016 Policy para 7.1.4: Record Vol 11, p 1351. 
65 2016 Policy para 7.1.5.2: Record Vol 11, p 1351. 
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at SU: 

48.1. For all undergraduate modules, all SU module frameworks and study 

guides are available in Afrikaans,
66

 compulsory reading material 

(excluding published material) is also provided in Afrikaans where 

reasonable practicable
67

 and students are supported in Afrikaans during a 

combination of appropriate, facilitated learning opportunities 

(e.g. consultations during office hours, or scheduled tutorials and 

practicals).
68

 

48.2. Question papers for tests, examinations and other summative assessments 

in undergraduate modules are available in Afrikaans and students may 

answer all assessments and submit all written work in Afrikaans.
69

 

48.3. A variety of information and communication technology (ICT) enhanced 

learning strategies, including podcasts and vodcasts of lectures, are made 

available to students in Afrikaans for the further reinforcement of 

concepts and for revision purposes.
70

 

49. The Policy is designed to grant the greatest possible tuition in English and 

Afrikaans, within SU’s available resources.  As a result, there are only three 

minor ways in which the Policy treats English differently from Afrikaans: 

49.1. One, as explained, in dual-medium module lectures all information is 

conveyed at least in English, whereas summaries or emphasis of content 

                                           
66 2016 Policy para 7.1.7.3: Record Vol 11, p 1352. 
67 2016 Policy para 7.1.7.2: Record Vol 11, p 1352. 
68 2016 Policy paras 7.1.3.2, 7.1.4.2 and 7.1.5.2(b): Record Vol 11, pp 1351. 
69 2016 Policy para 7.1.8: Record Vol 11, p 1352. 
70 2016 Policy para 7.1.6: Record Vol 11, p 1352. 
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are also given in Afrikaans and questions in Afrikaans are answered in 

Afrikaans.
71

  To ameliorate any adverse impact of this on Afrikaans-

speaking students, simultaneous translation is made available in all first-

year dual medium modules, and in later years on request, considering 

student needs and available resources. 

49.2. Two, for undergraduate modules where the assigned lecturer is proficient 

to teach only in Afrikaans, SU will always make simultaneous 

interpreting available in English during all years of undergraduate study.  

The same position holds for first-year modules where the assigned 

lecturer is proficient to teach only in English; SU will always make 

simultaneous interpreting available in Afrikaans.  It is only during the 

second and subsequent years of study that there is a distinction.  In those 

instances, simultaneous interpreting from English to Afrikaans will only 

be made available upon request by a faculty, if the needs of the students 

warrant the service, and SU has the resources to provide it.
72

 

49.3. Three, whereas all compulsory reading material is provided in English 

(except where the module is about another language),
73

 there are two 

limitations on the provision of compulsory material in Afrikaans:  

49.3.1. Material which is not published in Afrikaans need not be made 

available in Afrikaans; and  

                                           
71 2016 Policy para 7.1.4.1: Record Vol 11, p 1351. 
72 2016 Policy paras 7.1.4.3 and 7.1.5.2(a): Record Vol 11, p 1351. 
73 2016 Policy para 7.1.7.1: Record Vol 11, p 1352. 
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49.3.2. Non-published compulsory material is made available in 

Afrikaans where reasonably practicable.
74

 

50. In all other ways, English and Afrikaans are treated identically. 

51. While English enjoys some preference, the adverse impact on Afrikaans 

speakers is very limited.  That is apparent from four factors. 

52. First, in the first year of study, there is no difference at all.  All modules that are 

not offered in parallel medium, must have simultaneous translation.  This 

bridging mechanism is designed to deal with the gap between the level of 

literacy obtained in high school, and the level required for tertiary studies. 

53. Second, the limitations on Afrikaans teaching are all linked directly to what is 

reasonably practicable.  Whether SU will offer a module in parallel medium, 

and whether it will offer simultaneous translation in dual-medium or English 

lectures in later years of study is expressly made subject to what is “reasonably 

practicable”, or to the needs of students and SU’s resources.  As we argue 

below, Afrikaans students have no right to demand education beyond what it is 

reasonably practicable for SU to provide. 

54. Third, the slight preference only applies to lectures and, to a limited degree, 

teaching materials.  All the other learning opportunities – tutorials, practicals, 

consulting hours, podcasts and vodcasts – are available in both English and 

Afrikaans.  For pedagogical reasons, SU (like other universities across the 

world) intends to move away from the lecture being the sole focus of learning 

                                           
74 2016 Policy para 7.1.7.2: Record Vol 11, p 1352. 
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and teaching.  While lectures will remain important, these other facilitated 

learning opportunities will become increasingly central to the learning 

process.
75

  And those will be equally available in English and Afrikaans and, 

increasingly, in isiXhosa. 

55. Fourth, the Policy creates an accountability mechanism to ensure that Afrikaans 

teaching is not reduced significantly from pre-2016 Policy level, and is 

increased where possible.  Each year the deans of the faculties and the Vice-

Rector: Learning and Teaching must develop Language Implementation Plans.  

When doing so they must comply with paragraph 7.4.1.2 of the new Policy, 

which requires that they ensure that “[t]he Afrikaans offering is managed so as 

to sustain access to SU for students who prefer to study in Afrikaans and to 

further develop Afrikaans as a language of tuition where reasonably 

practicable.”
76

  The Senate must approve all language plans, and can send a 

plan back for reconsideration if it fails to meet these requirements.
77

  The clear 

import of paragraph 7.4.1.2 is that: (a) the Afrikaans offering cannot be reduced 

materially as that would not “sustain access” for Afrikaans students; and (b) the 

Afrikaans offering should be increased to the extent that is logistically and 

financially practicable.
78

 

56. It is therefore doubtful that there will be any reduction in the Afrikaans offering 

compared to what was offered under the 2014 Policy.  That will depend on how 

                                           
75 AA para 293.2: Record Vol 16, p 2029. 
76 2016 Policy para 7.4.1.2: Record Vol 11, p 1354.  See generally AA para 722, Vol 17, p 2206 and para 728: Record Vol 17, pp 

2208-9. 
77 2016 Policy para 7.4.3: Record Vol 11, p 1354. 
78 AA para 293.3: Record Vol 16, pp 2029-30. 
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faculties implement the policy, a question which is outside the scope of this 

case.  Indeed, it may be that, over time, the 2016 Policy will lead to more 

parallel-medium lectures, and more simultaneous interpretation, which together 

will increase the total amount of Afrikaans tuition. 

57. Even if there is a reduction, that is not the intent of the Policy, and will not be 

an inevitable consequence of implementing the Policy.  It will be a consequence 

of students’ needs for e.g. English to Afrikaans simultaneous translation in the 

second and further years of study and of the limits of SU’s resources. 

 

The Applicants’ Misconceived Criticisms 

58. The Applicants misconstrue the purpose and effect of the 2016 Policy.  Their 

criticisms of the policy are based on five main misconceptions. 

59. First, the Applicants repeatedly argue that the language of instruction is “in the 

first instance” determined by the proficiency of the lecturer to teach in English 

or Afrikaans.
79

  They argue that because 79% of lecturers are proficient to teach 

in Afrikaans, while 99% can teach in English, this will result in the reduction of 

Afrikaans.  This argument fails on multiple levels: 

59.1. In the first year of study, a particular lecturer’s language proficiency is 

irrelevant – lectures are always available in English and Afrikaans (either 

through parallel medium or through simultaneous translation). 

59.2. In later years, the language proficiency of the lecturer is only one of the 

                                           
79 Applicants’ Written Submissions para 9.1.  See also para 37. 
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factors that determines the language of instruction.  Even if a lecturer is 

only proficient in English, the module may be offered in parallel-medium, 

or with simultaneous translation.  In either case, it will be fully accessible 

to Afrikaans students. 

59.3. SU cannot avoid the constraints imposed by the language proficiency of 

its lecturers.  The Applicants have not challenged the decision to employ 

lecturers who are not bilingual.  It would be difficult for SU to comply 

with its transformation targets and employ the best lecturers if 

bilingualism were a requirement.
80

 

60. Second, the Applicants repeatedly complain that the terms “reasonably 

practicable” and “pedagogically sound” in the 2016 Policy are impermissible 

vague.
81

  This argument is difficult to understand: 

60.1. The term “reasonably practicable” is the same term used in s 29(2) of the 

Constitution.  This Court has given clear meaning to those words (which 

we consider further below). 

60.2. The term “pedagogically sound” is plainly meant to cover instances 

where there is an educational reason to choose a particular language.  It is 

a narrow criterion, that can easily be applied. 

60.3. If either of these terms is abused by a particular lecturer, department or 

faculty, there are both internal remedies, in terms of the 2016 policy itself 

and other avenues, and external remedies, in the form of a PAJA review, 

                                           
80 This point was not taken in the Applicants’ founding papers. 
81 See, for example, Applicants’ Written Submissions para 9.7.2. 
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available to dissatisfied students. 

61. Third, the Applicants contend that, in practice, most lectures will be dual-

medium lectures, and those lectures will be “a 100% English offering with little 

or no Afrikaans offering”.
82

  This prediction is false on both counts: 

61.1. There is no basis on the record to assert that most lectures will be in dual 

medium.  That was the case under the 2014 Policy and one of the goals of 

the 2016 Policy was to decrease the amount of dual-medium lectures, and 

increase the number of parallel-medium lectures. Dual medium is used 

only when parallel-medium lecturing is not reasonably practicable. 

61.2. There will be more English than Afrikaans in dual medium lectures.  SU 

accepts that.  But they will not be 100% English because the Policy 

requires: 

61.2.1. Summaries and important sections to be taught in Afrikaans; 

61.2.2. Questions in Afrikaans to be answered in Afrikaans; and 

61.2.3. Mandatory simultaneous translation in first-year modules, and 

simultaneous translation in as many modules as reasonably 

practicable in subsequent years. 

62. If these prescripts are not followed, the remedy is to use the accountability 

mechanisms built-in to the Policy. 

63. Fourth, the Applicants contend that decisions about what language to use will 

be made by lecturers and they will avoid parallel-medium teaching in order to 

                                           
82 Applicants’ Written Submissions para 9.9. 
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decrease their workload.
83

  This claim, again, is false.  The language 

specification for each module is determined by the faulty in its Language 

Implementation Plan, which must be accepted by Senate.  Each faculty must 

report annually on its compliance with the Policy and its language 

implementation plan, and particularly the commitment to sustained use of 

Afrikaans in para 7.4.1.2 (quoted in paragraph 55 above).  There is no room for 

individual lecturers to use the Policy in order to shirk their obligations. 

64. Fifth, the Applicants complain that paragraph 7.4.1.2 is “completely 

meaningless” because it does not contain guidelines or criteria.
84

  The complaint 

is baseless.  The Policy clearly commits to “sustaining access” for all Afrikaans 

students to the full extent of SU’s resources.  Its meaning and effect are 

explained in paragraph 55 above.  This is one of the measures against which a 

faculty’s language implementation plan must be measured.  SU took a policy 

decision not to set inflexible targets for the amount of Afrikaans.
85

  It opted for 

a more flexible model that recognises that different faculties and different 

departments have varying needs and capacities.  That is a policy choice it was 

entitled to make. 

 

IV SECTION 29(2) 

65. The core provision in this application is s 29(2) of the Constitution.  It reads: 

 

                                           
83 Applicants’ Written Submissions para 9.11. 
84 Applicants’ Written Submissions para 9.14. 
85 See the discussion of this decision by Breitenbach SC in his memorandum to the Council dated 17 June 2016 on the version of the 

2016 Policy adopted by the Senate.  See GMS49 paras 25-28: Record Vol 26, pp 3095-3096. 
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“Everyone has the right to receive education in the official language or 

languages of their choice in public educational institutions where that 

education is reasonably practicable. In order to ensure the effective 

access to, and implementation of, this right, the state must consider all 

reasonable educational alternatives, including single medium institutions, 

taking into account—  

(a) equity;  

(b) practicability; and 

(c) the need to redress the results of past racially discriminatory laws and 

practices.” 

 

66. This Part first deals with the meaning of s 29(2), and then explains why the 

2016 Policy is consistent with s 29(2). 

 

The Meaning of Section 29(2) 

67. When this matter was initiated, the meaning of s 29(2) was somewhat uncertain, 

particularly in the context of university language policies.  However, this 

Court’s judgment in University of the Free State (read with Ermelo
86

 and the 

SCA’s judgment in University of the Free State SCA) has now conclusively 

determined the meaning of s 29(2) in that context. 

68. We address the meaning with reference to the following: 

68.1. The context of s 29(2); 

68.2. The purposes of the s 29(2) right; 

68.3. The two mutually-reinforcing parts of s 29(2); 

                                           
86 Head of Department : Mpumalanga Department of Education and Another v Hoërskool Ermelo and Another 2010 (2) SA 415 (CC). 
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68.4. The meaning of “reasonably practicable”; 

68.5. The centrality of equitable access; 

68.6. Both parallel-medium and dual-medium teaching are permissible options; 

and 

68.7. A unified test for positive and negative claims. 

69. Context: Section 29(2) must be interpreted in light of the historical context in 

which it was enacted, which was described in University of the Free State.  For 

the majority of South Africans, “Afrikaans has for many years been associated 

with dominion or power.”
87

  It received significant state investment to turn it 

into an academic language that was a language of instruction in schools and 

universities across the country.  The Apartheid government comprised 

“predominantly Afrikaans-speaking people who sought to thrust their mother 

tongue upon others in the furtherance of sectional and self-serving white 

supremacist policies.”
88

  At the same time, “all African universities and 

languages were deliberately starved of resources and capacities critical for a 

similar developmental agenda.”
89

  The result was not only the stultification of 

African languages, but the intentional subjugation of African people by denying 

them education. 

70. Purposes: the provision serves three mutually-supporting purposes: 

70.1. To improve the quality of education, as people learn better in their mother 

                                           
87 University of the Free State (n 2) para 3. 
88 Ibid para 6. 
89 Ibid para 2. 
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tongue.  It is therefore related to s 29(1) of the Constitution and, in the 

context of universities, to s 29(1)(b), which guarantees the right to 

“further education, which the state, through reasonable measures, must 

make progressively available and accessible.” 

70.2. To promote and maintain cultural communities. As Sachs J has explained, 

language “is not simply a means of communication and instruction, but a 

central element of community cohesion and identification for a distinct 

community in South Africa.”
90

 Section 29(2) is therefore linked to the 

rights to culture in sections 30 and 31 of the Constitution. 

70.3. To mediate between competing demands for limited education resources.  

In an ideal world, all people would be able to learn in the language of 

their choice, at their university of choice.  In reality, that is not possible.  

Section 29(2) is the carefully negotiated structure for determining when 

own-language education must be privileged over the practical and 

constitutional benefits that can be advanced by teaching in other 

languages. 

71. Structure: s 29(2) achieves these purposes in “two distinct but mutually 

reinforcing parts”:
91

 

71.1. The first determines when the right to own-language exists. As this Court 

                                           
90 See Ex parte Gauteng Provincial Legislature: In re Dispute Concerning the Constitutionality of Certain Provisions of the Gauteng 

School Education Bill of 1995 1996 (3) SA 165 (CC) para 47.  See also University of the Free State SCA (n 7) para 31; and Mahe v 

Alberta [1990] 1 SCR 342 at 362 (“any broad guarantee of language rights, especially in the context of education, cannot be 

separated from a concern for the culture associated with the language.  Language is more than a mere means of communication, it is 

part and parcel of the identity and culture of the people speaking it.  It is the means by which individuals understand themselves and 

the world around them.”). 
91 Ermelo (n 84) para 52. 
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explained, s 29(2) affords a qualified right to own-language tuition only 

where that tuition is “reasonably practicable”. 

71.2. The second part explains how the state should provide the right if it is 

triggered by the first part – if own-language education is reasonably 

practicable.  Then the mechanism used to provide the education must be a 

“reasonable educational alternative”. 

72. Reasonably Practicable: What is “reasonably practicable” must be assessed in 

light of the factors mentioned in the second part of s 29(2): equity, 

practicability, and redress.  The Supreme Court of Appeal concluded in 

University of the Free State SCA that what is reasonably practicable is 

determined with reference to both a “factual criterion”, and a “constitutional 

criterion”.  In its words: “even if a language policy is practical because there 

are no resource constraints to its implementation, it may not be reasonable to 

implement because it offends constitutional norms. The policy would therefore 

not meet the reasonably practicable standard.”
92

 

73. In University of the Free State this Court quoted and endorsed that conclusion.
93

  

It particularly stressed the need for non-racialism and racial redress in the 

assessment: “Reasonable practicability therefore requires not only that the 

practicability test be met, but also that considerations of reasonableness that 

extend to equity and the need to cure the ills of our shameful apartheid past, be 

                                           
92 University of the Free State SCA (n 3) para 27. 
93 University of the Free State (n 2) para 54. 
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appropriately accommodated.”
94

 

74. Equitable Access: “[T]he constitutional obligation to make education accessible 

to all so as to free the potential of all our people”
95

 is a vital consideration in 

determining what is reasonably practicable.  As this Court held in University of 

the Free State: 

“[E]ffective access to the right to be instructed in an official language of 

choice must be given effect to, but without undermining equitable access, 

preserving exclusivity or perpetuating racial supremacy. It would be 

unreasonable to wittingly or inadvertently allow some of our people to 

have unimpeded access to education and success at the expense of others 

as a direct consequence of a blind pursuit of the enjoyment of the right to 

education in a language of choice”;
96

 and 

“Where access, integration and racial harmony are imperilled by giving 

effect to the right to be educated in an official language of choice, then 

the criterion of reasonable practicability would not have been met.”
97

 

 

75. A language policy that limits own-language access in order to ensure equitable 

access for other students is difficult to assail under s 29(2).  Indeed, that was 

one of the primary reasons why this Court held that UFS’ policy was 

constitutional.  It pointed out that the almost complete cessation of Afrikaans 

tuition at UFS was done “to facilitate equitable access for the previously 

excluded who are mostly better acquainted with English so that they too, could 

                                           
94 University of the Free State (n 2) para 53. 
95 University of the Free State (n 2) para 48. 
96 University of the Free State (n 2) para 49 (emphasis added). 
97 University of the Free State (n 2) para 52 (emphasis added). 
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utilise this vital public resource for honing in their much-needed skills.”
98

 

76. Parallel-medium and Dual-medium Teaching: In University of the Free State 

this Court stressed the danger that parallel-medium teaching may lead to 

constitutionally offensive racial segregation.  However, it did not rule out the 

possibility of constitutionally compliant dual-medium or parallel-medium 

instruction.  It held: “dual medium institutions might well exist without 

necessarily nurturing or perpetuating unfair advantage or racial discrimination 

and its exceedingly harmful tendencies. When that is so, then the right to be 

taught in a language of choice could be effectively accessible and 

implemented.”
99

  This applies to SU. 

77. One Standard: there is no difference in the constitutional standard if existing 

access to own-language education is reduced.  As explained in our original 

written submissions, the present case was initially pleaded on the assumption 

that there was a higher standard if there was a negative interference with 

existing access.  This arose from the statement in Ermelo that “when a learner 

already enjoys the benefit of being taught in an official language of choice the 

state bears the negative duty not to take away or diminish the right without 

appropriate justification.”
100

  

78. But as the Chief Justice pointed out in University of the Free State, the same 

concerns that motivate the ordinary interpretation of the s 29(2) right apply to 

                                           
98 University of the Free State (n 2) para 51 (emphasis added). 
99 University of the Free State (n 2) para 51. 
100 Ermelo (n 84) para 52 (emphasis added).  See the fuller discussion of this issue in the Respondents’ Original Written Submissions 

paras 5-31. 
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this negative duty: “Inequitable access and the unintended entrenchment or 

fuelling of racial disharmony would thus be the ‘appropriate justification’ for 

taking away or diminishing the already existing enjoyment of the right to be 

taught in one’s mother tongue.”
101

  In short, reductions in Afrikaans in order to 

ensure equitable access is an appropriate justification, for the same reasons that 

doing so is “reasonably practicable”.  There is no different standard. 

The 2016 Policy is Consistent with Section 29(2) 

79. This section demonstrates that the 2016 Policy complies with s 29(2) as 

interpreted above.  The core question is whether it is reasonably practicable for 

SU to provide Afrikaans students with more Afrikaans tuition than that for 

which the 2016 Policy provides. 

80. To recall, there are two elements to the reasonably practicable test: the 

functional (factual) criterion and the constitutional criterion.  SU accepts that it 

was functionally possible to continue to provide tuition in terms of the 2014 

Policy.  It had the necessary infrastructure, staff and monetary resources to do 

so.  That was also the case at both UFS and UP before they changed their 

policies, i.e. they had the necessary staff, etc, to continue the status quo. 

81. However, at SU, continuing to provide tuition in terms of the 2014 Policy 

would not have been consistent with the constitutional criterion.  To explain 

why, we address the following issues: 

81.1. The impact of the 2016 Policy; 

                                           
101 University of the Free State (n 2) para 50.  See also University of the Free State SCA (n 3) para 27; University of Pretoria (n 4) para 

54. 
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81.2. More Afrikaans tuition was not reasonably practicable; 

81.3. There is no viable alternative; and 

81.4. The Applicants’ arguments. 

The Impact of the 2016 Policy 

82. As we have explained above, the 2016 Policy will not invariably reduce the 

extent of Afrikaans tuition compared to the 2014 Policy – it merely reconfigures 

it.  In this regard the present case is distinguishable from University of Pretoria 

and University of the Free State, where Afrikaans tuition was virtually 

abolished. 

83. As the Applicants were satisfied that the 2014 Policy was consistent with 

s 29(2), it is difficult to understand how they conclude the 2016 Policy is 

unconstitutional. 

More Afrikaans Tuition is not Reasonably Practicable 

84. The Applicants appear to accept that at SU in 2016: 

84.1. The majority of the Black (African) students could not learn in Afrikaans; 

84.2. The majority of the students who could not learn in Afrikaans were Black 

(African); 

84.3. Under the 2014 Policy and Plan, many Black (African) students were 

forced to attend lectures that were wholly or partly in Afrikaans, and were 

therefore unable to learn effectively; and 

84.4. Virtually 100% of Afrikaans-speaking students (both White and 

Coloured) could learn effectively in English. 



37 
 

85. Continuing with that state of affairs was not reasonably practicable. It was 

inconsistent with the demand in s 29(2) for equity and redress.  It may even 

have constituted unfair discrimination contrary to s 9 of the Constitution and the 

Promotion of Equality and Prevention of Unfair Discrimination Act.
102

  It is not 

equitable for the majority of Black (African) students to be denied equal access 

to education at SU.  And it was plainly inconsistent with SU’s obligation to 

provide redress to continue to exclude Black (African) students in that way.  Yet 

that was precisely the unintended consequence of the 2014 Policy and Plan. 

86. It was only “reasonably practicable” for SU to offer Afrikaans tuition to the 

extent it could do so without excluding Black (African) students.  Afrikaans-

speakers have no s 29(2) right to demand Afrikaans tuition beyond what SU is 

reasonably able to provide without excluding Black (African) students. 

87. And that is what the 2016 Policy does – it provides as much Afrikaans tuition as 

is reasonably practicable without excluding the majority of Black (African) 

students.  The only way to prevent their exclusion is to ensure that all lectures 

are available in English.  The Policy grants the minimum necessary preference 

to English that is consistent with that constitutional criterion, and that is directly 

connected to SU’s available resources.  As explained earlier: 

87.1. Parallel-medium teaching is the first option.  It must be used when it is 

“reasonably practicable and pedagogically sound”.
103

  What is 

reasonably practicable will obviously depend on the relative size of 

                                           
102 Act 4 of 2000. 
103 2016 Policy para 7.1.3: Record Vol 11, p 1350. 
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classes and the availability of lecturers and classrooms.  In order to avoid 

the difficulties of lack of integration, other learning opportunities are 

provided jointly.
104

 

87.2. Dual-medium teaching is used when it is either not reasonably practicable 

or not pedagogically sound.  While not all information will be provided in 

Afrikaans by the lecturer, the important information is; and, in addition, 

simultaneous translation is provided in all first-year modules, and where 

it is reasonably practicable, in other years.
105

 

87.3. Single-medium English teaching is only permitted where the subject 

matter requires it, or where no lecturer is available to teach in Afrikaans.  

Again, in those circumstances SU provides translation for all first-year 

modules, and for other modules if it has the resources to do so.
106

 

88. The 2016 Policy seeks to promote equitable access to SU based on the 

comparative ability of students to learn in Afrikaans and English.  It recognises 

that, as a matter of fact, teaching the majority of Black (African) English-

speaking students in Afrikaans imposes a far higher barrier to their education 

than teaching Afrikaans-speaking students in English.  It still seeks to teach 

Afrikaans-speaking students in Afrikaans (and to promote multilingualism in 

English students) wherever reasonably possible, and in all first-year courses.  

Yet in higher years, where Afrikaans tuition is not reasonably possible, it adopts 

                                           
104 2016 Policy para 7.1.3.2: Record Vol 11, p 1351. 
105 2016 Policy para 7.1.4: Record Vol 11, p 1351. 
106 2016 Policy para 7.1.5: Record Vol 11, p 1351. 
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the equitable solution that English must be used.  That is equitable because the 

evidence of bilingualism at SU shows that Afrikaans-speaking students in their 

later years of study will be able to learn in English, whereas Black (African) 

students for whom English is their second language will not be able to learn in 

Afrikaans. 

89. Although that is not the test, it is difficult to think how SU could have crafted a 

language policy that offered greater Afrikaans tuition, without excluding Black 

(African) students. 

No Alternative 

90. Accordingly, it is unsurprising that the Applicants do not provide any 

reasonable alternative suggestions for how the Policy should be amended to 

prevent exclusion and provide more Afrikaans tuition. 

91. Contrary to the Applicants’ submission, SU does not suggest that the onus was 

on them to “identify the means by which to remedy the alleged 

unconstitutionality.”
107

  The argument is that in terms of s 29(2) what is 

reasonably practicable, and what constitutes a reasonable educational 

alternative, necessarily depends on an assessment of what other options are 

available. 

92. The Applicants’ only proposals are that SU should have adopted a fully parallel-

medium solution, or should offer more interpretation.  Neither are realistic 

solutions. 

                                           
107 Applicants’ Written Submissions para 53.5. 
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93. Parallel-medium: As explained in paragraph 35 above, SU and its students 

cannot afford full parallel medium, as the study conducted by SU indicates.  In 

any event, the 2016 Policy requires SU to use parallel-medium teaching where 

it is reasonably practicable and pedagogically sound.  The Applicants’ 

complaint must therefore be that SU should offer parallel medium even where it 

is not reasonably practicable or is not pedagogically sound.  But Afrikaans 

students have no constitutional right to demand Afrikaans tuition in those 

circumstances.  In addition, for the reasons identified in University of the Free 

State and University of Pretoria, it would be constitutionally undesirable to 

move to a full parallel-medium policy.  Moreover, one of the reasons SU wishes 

to continue using a mix of language specifications (including dual and single 

medium) is to promote multilingualism, which is a legitimate objective.
108

 

94. The provision of interpretation services for all lectures is also not a viable 

option.  For a start, it would be too expensive.  The policy already requires SU 

to provide interpretation whenever it has the available resources.  What the 

Applicants are asking SU to do is provide interpretation where it does not have 

the resources to do so.  It was not necessary for SU to conduct a study on the 

cost of interpretation precisely because the Policy requires it to provide as much 

as it is able to afford.  Greatly expanded simultaneous translation would also not 

be an adequate long-term solution, as the interpretation will never be as good as 

a lecture in the original language.  That is why Afrikaans-speaking students in 

                                           
108 AA para 313.2: Record Vol 16, p 2039-40. 
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many E+i modules under the 2014 Policy stopped using interpretation services 

– they preferred to learn in English rather than through interpreted Afrikaans.
109

  

It might also result in the stigmatising effects referred to earlier.  Simultaneous 

translation is a necessary part of the overall solution, but it is not a panacea. 

95. The carefully calibrated approach taken by SU seeks to balance the competing 

options and concerns in an effort to achieve the best mix for SU.  For the 

reasons given above, SU is best placed to make the determination of what blend 

of different language specifications best serves its students, staff and goals.  

This Court will only interfere where it had acted irrationally or otherwise 

unconstitutionally.  It has not. 

 

The Applicants’ Arguments 

96. The Applicants do not engage in a clear analysis of s 29(2).  Instead, they 

provide a list of ten “considerations” which, they contend, demonstrate that the 

2016 Policy is inconsistent with s 29(2).  We have already dealt with some of 

them.  We consequently limit this section to addressing the following seven 

arguments. 

97. First, the Applicants make much of general racial and linguistic demographics, 

particularly in the Western Cape and Northern Cape.  SU considered these 

demographics when it adopted the Policy.
110

  It may well be that the high 

percentage of Afrikaans speakers in the Western Cape would make it 

                                           
109 AA para 281.3.2: Record Vol 15, pp 2016-17. 
110 AA para 223: Record Vol 15, p 1989, read with GS4 paras 29-36: Record Vol 8, pp 817-22; and GSM44 paras 7.2-7.6: Record Vol 

26, pp 3031-2. 
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unreasonable to stop all Afrikaans tuition at SU.  But SU has not abolished 

Afrikaans.  It continues to offer Afrikaans, in clear recognition that it serves the 

community in the Western Cape. 

98. Second, the Applicants seek to argue that the 2016 Policy discriminates against 

Coloured students.  This argument fails for three main reasons: 

99.  

99.1. Coloured students can continue to obtain an Afrikaans education at SU. 

99.2. Almost all Afrikaans-speaking Coloured students – like their White 

counterparts – are able to learn in English.  With the first-year support 

and other language aids offered by SU, they will not be excluded if they 

are required to take some modules partly in English. 

99.3. The demographics of the Coloured students who attend SU are not the 

same as the demographics of the Coloured community as a whole.  In 

2015 only 17% of the Afrikaans-speaking students at SU were Coloured, 

and 62% of Coloured students were English-Speaking.
111

 

100. Third, the Applicants make much of the fact that there has been a large increase 

in the number of White English-speaking students at SU.
112

  This is true, but it 

does not affect the reality that it is Black (African) students – not White English 

students – who were disproportionately disadvantaged by the 2014 Policy.  The 

record plainly demonstrates that it was the plight of Black (African) students 

that motivated SU to act.  They are disproportionately unable to understand 

                                           
111 This appears from the figures in the Breitenbach SC and Bishop 27 November 2015 opinion paras 30.1-30.2: Record Vol 8, p 818.  

These were incorporated by reference into the Answering Affidavit para 282: Record Vol 15, p 2017. 
112 Applicants’ Written Submissions paras 28-30. 



43 
 

Afrikaans compared to their White, English-speaking fellows. 

101. Fourth, the Applicants accuse SU of cynically “exploiting” or “capitalising” on 

the bilingualism of Afrikaans students to reduce Afrikaans tuition.
113

  We have 

already dealt with the (false) claim of a reduction in Afrikaans tuition.  While it 

is true that SU justifies the 2016 Policy, inter alia, on the basis that Afrikaans 

students are nearly universally bilingual, whereas the majority of Black 

(African) students are not, it is not clear why that is improper.  SU had to weigh 

relative harm and benefit of different policy options.  The reality is that 

Afrikaans students will suffer far less harm by being required to learn in English 

than Black (African) students will suffer if they have to learn in Afrikaans.  It 

would have been irrational if SU did not take account of that fact. 

102. Fifth, the Applicants argued that SU is seeking equal disadvantage for all 

students.
114

 The Applicants submit that because English is already the second 

language for many Black (African) students, SU seeks to justify its policy on 

the basis that Afrikaans students should suffer equal disadvantage by being 

required to learn in their second language.  This argument must fail for two 

simple reasons: 

102.1. First, this is not a basis on which SU defends its policy.  It is true that this 

argument was advanced by some proponents of SU moving to a 100% 

                                           
113 See, for example, Applicants’ Written Submissions para 9.20. 
114 This “equality of the graveyard” argument was addressed by this Court in Minister of Home Affairs and Another v Fourie and 

Another 2006 (1) SA 524 (CC) para 149. 
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English policy (i.e. without any Afrikaans at all).
115

  But SU did not 

endorse it.  SU’s justifications are those set out above –promoting 

inclusivity, integration and multilingualism within its available resources. 

102.2. Second, the argument in any event misunderstands the disadvantages in 

fact encountered by different groups.  SU had to choose between: (a) 

requiring the majority of Black (African) students to attend lectures in a 

language they could not understand at all; or (b) requiring Afrikaans 

speaking students to attend lectures in a language they can understand, 

but which is not their mother tongue.  That is not equality of the 

graveyard.  It is substantive equality which takes account of South 

Africa’s history and the need to promote equitable access for all students. 

103. Sixth, the Applicants contend that there was no need to amend the 2014 Policy 

and Plan because they could have been implemented to avoid excluding Black 

(African) students by increasing the number of parallel medium lectures.  This 

argument is difficult to understand:   

103.1. The 2016 Policy requires SU to do exactly what the Applicants now 

contend it should have done under the 2014 Policy – offer more parallel-

medium modules.  The difference is that, under the 2014 Policy, dual 

medium teaching was the default, while under the 2016 Policy parallel-

medium teaching is the default.  Moreover, under the 2014 Policy, dual-

medium lectures excluded Black (African) students, while under the 2016 

                                           
115 See, for example, the Open Stellenbosch Complaint, GMS10: Record Vol 21, p 2523. 
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Policy, they are not excluded. 

103.2. If the argument rests on the extraordinary measures taken in March 2016 

to demonstrate SU’s ability to provide a 100% English offering without 

reducing the Afrikaans offering compared with what was provided under 

the 2014 Policy,
116

 then it is misguided.  Those were never intended as 

permanent measures, but as emergency interim measures.  It was 

precisely to find a durable, workable solution that SU developed and 

adopted the 2016 Policy and provided for its implementation from 2017 

onwards. 

104. Seventh, the Applicants argue that racial segregation was not considered by SU 

and that, in any event, full parallel-medium tuition would not have the same 

consequences as it did at UFS and UP.
117

  Neither contention has merit: 

104.1. SU’s answering affidavit makes it clear that segregation was 

considered.
118

 

104.2. It is true that, if SU adopted a completely parallel-medium system, 

White and Coloured students at SU would learn in both the English and 

the Afrikaans streams.  But Black (African) and Indian students would 

                                           
116 AA para 150: Record Vol 15, p 1951-52.  This cost more than R1.5 million.  The changes were to provide additional support to 

ensure that 100% of the content in A, A+i and T modules was also provided in English.  It did not alter the module specifications, as 

that would have been contrary to the 2014 Policy.  Such a stop-gap measure is not a meaningful alternative to a permanent and 

consistent policy. 
117 Applicants’ Written Submissions para 47. 
118 See, for example, AA para 313.2: Record Vol 16, p 2039-40 (“One of the advantages of SU’s use of dual-medium instruction 

(together with simultaneous translation), in addition to parallel-medium instruction, is that it counteracts the possible racial 

segregation of parallel-medium instruction.  Together with the promotion of multilingualism, that is one of the reasons why SU did not 

move to a full parallel-medium system” (our translation)). 
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learn almost exclusively in English.
119

  In other words, virtually none 

would be part of the Afrikaans lectures.  There would also be 

segregation between White English-speaking and White Afrikaans-

speaking students, and between Coloured English-speaking and 

Coloured Afrikaans-speaking students.  None of that is desirable, for 

the reasons identified by this Court in University of the Free State. 

VI NO DICTATION BY OPEN STELLENBOSCH 

105. In the High Court the Applicant raised a plethora of administrative-law type 

challenges relating to the process followed by SU when it adopted the Policy.  

They have not overtly abandoned those challenges,
120

 but pursue only one of 

them in their written submissions, namely, that the 2016 Policy was adopted 

under the dictation of Open Stellenbosch, and was therefore irrational.
121

 There 

is no merit to this contention. 

106. First, as the High Court rightly noted, this claim “is strangely missing in the 

founding papers” and “surfaced for the first time in the [Applicants’] heads of 

argument.”
122

  The founding papers alleged only that Open Stellenbosch had 

been afforded opportunities to influence the process that had not been granted to 

other organisations like Afriforum.  This allegation was cogently contradicted in 

answer.
123

 

                                           
119 GS4 para 30.1: Record Vol 8, p 818. 
120 To the extent that the Applicants persist with the other challenges, SU endorses the reasons advanced by the High Court for 

rejecting those submissions.  See HC Judgment paras 113-145. 
121 Applicants’ Written Submissions para 52. 
122 HC Judgment para 131. 
123 See AA paras 345-50: Record Vol 16, pp 2068-3072 
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107. Second, the argument – as advanced in the Applicants’ written submissions – 

rests entirely on allegations about the conduct of the Rector’s Management 

Team (RMT) in 2015 and the Language Policy Review Working Group (WG) 

when drafting the new Policy in 2016.  Neither of those allegations has any 

merit. 

108. The evidence shows that in February 2016 the RMT embarked on a process to 

draft a new language policy to present to the Senate and the Council
124

 and 

publicised that fact;
125

 and that in May 2016 the drafting of the new Policy was 

approved by the Council when, after a full-day meeting on the subject, it 

recommended to the WG a detailed set of governing principles for the new 

Policy.
126

 

109. The WG
127

 – which had the primary responsibility for drafting the new policy – 

followed a fair and thorough process, considering representations from 

throughout the University community:  

109.1. It held six meetings, lasting up to eight hours; 

109.2. It conducted an online survey of all undergraduate students,
128

 invited 

public comment, and received and considered 514 submissions;
129

 and 

109.3. It considered detailed feedback from the Council, the Senate, external 

                                           
124 AA paras 104 and 118-119: Record Vol 14, p 1922 and Vol 15, pp 1929-1932 
125 AA para 110: Record Vol 14, p 1924; DR56: Record Vol 7, p 765. 
126 AA para 176: Record Vol 15, pp 1964-1969. 
127 The 18 members of the Working Group included academics from seven faculties and members of SU’s administration and support 

services with knowledge and experience of language planning and the implementation of language arrangements in teaching and 

administrative environments, as well as two student representatives nominated by student bodies.  AA para 114: Record Vol 15, p 

1926. 
128 The responses received from 5 196 students showed that 59% of the respondents preferred to be taught at SU in English, 26% in 

Afrikaans and 15% in both English and Afrikaans.  In addition, only 65.8% of respondents who did Grade 12 in Afrikaans preferred to 

be taught at SU in Afrikaans.  AA paras 144-149: Record Vol 15, pp 1946-1951. 
129 AA paras 140-42: Record Vol 15, pp 1945-6. 
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counsel and faculties.
130

 

110. Moreover, the final policy is significantly different from the demands made in 

2015 by Open Stellenbosch,
131

 and the proposals contained in the RMT’s 

controversial media statement of 12 November 2015.
132

  The only significant 

commonality is the commitment that language should not be a mechanism of 

exclusion.  Even the Applicants appear to accept the correctness of that 

proposition – they contest only how it should be achieved.  There is simply no 

basis in the record to conclude that, throughout this process, the WG was 

merely doing the bidding of the RMT, let alone Open Stellenbosch. 

111. Third, even if the allegations against the RMT and the WG had substance, they 

would be insufficient.  SU’s language policy can be made only by decisions of 

Council and the Senate.  To support a claim of dictation, the Applicants would 

have had to show that Senate and Council – not the RMT and the WG – were 

dictated to by Open Stellenbosch and/or the RMT.  They have not done so: 

111.1. There is not a shred of evidence that members of Senate or Council – let 

alone a majority of members – were dictated to by the SU Management 

or Open Stellenbosch.  They were persuaded by the strength of the 

arguments in favour of the 2016 Policy.
133

 

111.2. By contrast, there is positive evidence to the contrary.  The chairperson of 

the Council, the Rector and the Vice-Rector have testified that they did 

                                           
130 AA paras 177 and 181: Record Vol 15, pp 1969-72. 
131 GMS10: Record Vol 21, p 2523.  For example, OS demanded the end of translation, while the 2016 Policy continues and possibly 

increases the amount of translation. 
132 DR18: Record Vol 6, p 654. 
133 AA paras 334-5: Record Vol 16, pp 2057. 
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not have control over the precise contents of the policy and had no idea 

what the outcome of the relevant meetings of the Senate and the Council 

would be.
134

  There is no basis to disregard those allegations, which are 

consistent with the fact that the Senate made material amendments to the 

WG’s draft policy when approving it in early June 2016. 

111.3. The allegation also makes no logical sense. SU Management is 

subordinate to the Council.  Both section 17(1) of the Higher Education 

Act and article 11(1) of the SU Statute make it clear the Council is the 

ultimate decision-making body of SU.
135

  Management could not dictate 

to Council (or to Senate), even had it wanted to. 

112. In short, the submissions concerning dictation are baseless.  The various organs 

of SU which considered the matter – Management, Senate and Council – 

ultimately concurred that a change along the lines of the 2016 Policy best 

achieved SU’s multiple goals.  That was not because they were doing the 

bidding of Open Stellenbosch, but because they had been persuaded that the 

status quo could not continue and change was needed.  We submit that, not only 

was this lawful, it was admirable. 

VI COSTS AND CONCLUSION 

113. As set out in our original written submissions, the Respondents have abandoned 

the costs award against the Applicants made by the High Court, except with 

                                           
134 AA paras 336-7: Record Vol 16, pp 2057-8. 
135 AA para 360: Record Vol 16, pp 2082-3. 
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regard to the striking-out applications and the applications to introduce further 

evidence. 

114. The Respondents therefore ask that the application for leave to appeal be 

dismissed; alternatively, that the appeal be dismissed, with no order as to costs. 

 

JEREMY MULLER SC 

NICK DE JAGER 

Counsel for the Respondents 

Chambers, Cape Town 

31 July 2018 


