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I INTRODUCTION 

1. These written submissions are filed in response to the directions issued by the 

Chief Justice on 1 March 2018 (the Directions).  The Chief Justice directed 

the parties to address five issues: 

1.1. Question 1: whether the test of “reasonably practicable” and that of 

“appropriate justification” referred to in the High Court judgment are 

one and the same or are two separate tests. 

1.2. Question 2: whether, practically, the application of either the 

“reasonably practicable” test or the “appropriate justification” test would 

make any difference to the outcome in this matter. 

1.3. Question 3: whether public universities have obligations in relation to 

the advancement of all official languages in the Constitution under 

section 6 of the Constitution. 

1.4. Question 4: what implications this Court’s decision in AfriForum and 

Another v University of the Free State 2018 (2) SA 185 (CC) 

(“Afriforum CC”) have on the questions raised in this application. 

1.5. Question 5: whether, in regard to costs, Biowatch Trust v Registrar 

Genetic Resources and Others 2009 (6) SA 232 (CC) (“Biowatch”) is 

applicable in this matter and, if so, whether the costs order granted by 

the High Court is in accordance with Biowatch. 
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2. In short, the Respondents’ answers to these questions are as follows: 

2.1. Question 1: the “reasonably practicable” test and the “appropriate 

justification” test are the same and will therefore lead to the same 

outcome. 

2.2. Question 2: even if the tests are different, the result of the application 

of the two tests to the facts in this case is the same – the application 

should be dismissed. 

2.3. Question 3: universities do have an obligation with regard to 

indigenous official languages in terms of s 6(2) of the Constitution.  

That obligation does not apply to English or Afrikaans.  In addition, in 

the context of higher education the second sentence of s 6(4) reiterates 

the obligations imposed by s 29(2) of the Constitution. 

2.4. Question 4: the judgment of the majority of this Court in Afriforum CC 

confirmed the core substantive findings of the SCA in University of The 

Free State v Afriforum and Another 2017 (4) SA 283 (SCA) (“Afriforum 

SCA”) and disposes of the Applicants’ attacks in the present 

application. 

2.5. Question 5: Biowatch was applicable to this matter, and the High Court 

erred in not applying it.  SU has therefore abandoned the order of costs 

in its favour, except with regard to the various interlocutory applications 

which constituted or arose from frivolous, vexatious or manifestly 

inappropriate steps taken by the Applicants in the litigation. 

3. The remainder of these submissions considers each question in turn. 
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4. We confine ourselves to the questions posed by the Chief Justice.  We do not 

seek to argue the merits of the application.  In particular we do not respond to 

arguments of fact and law made by the Applicants that are not relevant to the 

questions asked.  The Respondents submit that the High Court correctly 

determined all the issues of fact and law, save to the extent set out below. 

 

II REASONABLY PRACTICABLE vs APPROPRIATE JUSTIFICATION 

5. The Court’s first two questions relate to the difference between the test for 

whether tuition in the language of choice is “reasonably practicable”, and 

whether there is an “appropriate justification” for altering existing access. 

6. SU submits that there is no meaningful difference between the two tests, 

either in theory, or in application.  We set out that argument under the 

following headings: 

 The genesis of the two tests; 

 The tests are identical; 

 The tests produce the same outcome; and 

 The Applicants’ arguments. 

 

The genesis of the two tests 

7. To understand why the High Court used these two linguistically different 

standards, it is necessary to trace where they came from. 
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8. The test of what is “reasonably practicable” comes directly from s 29(2).  The 

right to own language tuition exists only when it is “reasonably practicable” to 

provide that education.  As the SCA held in Afriforum SCA1 – and the majority 

of this Court confirmed in Afriforum CC2 – that test has two elements.  The 

provision of education in the official language of choice must be both 

logistically practicable, and constitutionally practicable, considering the 

context and purpose of s 29(2). 

9. The term “appropriate justification” was used by this Court in Head of 

Department, Mpumalanga Department of Education and Another v Hoërskool 

Ermelo and Another 2010 (2) SA 415 (CC) (“Ermelo”) to describe the negative 

element of the right in s 29(2).  Moseneke DCJ wrote: “[W]hen a learner 

already enjoys the benefit of being taught in an official language of choice the 

state bears the negative duty not to take away or diminish the right without 

appropriate justification.”3
 

10. Prior to the recent decisions concerning university language policies, 

academics suggested that this language might impose a higher standard to 

take away existing access to own-language education, than to demand new 

access.4  That view is consistent with the traditional approach to negative and 

                                            
1
 Afriforum SCA at paras 25-27. 

2
 Afriforum CC at para 53. 

3
 Ermelo at para 53. 

4
 See e.g. see S Woolman & M Bishop “Education” in S Woolman & M Bishop (eds) Constitutional 

Law of South Africa (2ed) at ch 57 pp 36-42. 
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positive socio-economic rights obligations.5  It is also the basis on which the 

parties pleaded the case. 

11. However, as the recent decisions on university language policies have made 

plain, that is not the correct legal position. 

 

The tests are identical 

12. In the present matter the High Court, rightly, pointed out that the SCA had 

held that there was no difference between the two standards.6 

13. After quoting the above passage from Ermelo, Cachalia JA explained the 

point in this way in Afriforum SCA: 

“this does not mean that once the right exists it continues, regardless of 

whether the context and the circumstances have changed. A change in 

circumstances may materially bear on the question whether it is 

reasonably practicable to continue with a policy. What is required of a 

decision-maker, when there is a change in circumstances, is to 

demonstrate that it has good reason to change the policy. In other 

words, it must act rationally and not arbitrarily.”7 

14. The point was made even more clearly by Kollapen J in the Afriforum v 

University of Pretoria matter: 

                                            
5
 Jaftha v Schoeman and Others, Van Rooyen v Stoltz and Others 2005 (2) SA 140 (CC) at paras 31-

4; Mazibuko and Others v City of Johannesburg and Others 2010 (4) SA 1 (CC) at para 47. 

6
 Gelyke Kanse and Others v Chairman of the Senate of the Stellenbosch University and Others 2018 

(1) BCLR 25 (WCC) (“HC Judgment”) at para 85. 

7
 Afriforum SCA at para 27. 
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“I do not understand that there are two tests of application here, one 

located in section 29(2) in so far as it relates to a request for education 

in the language of choice, and the other that applies to instances where 

the right is already enjoyed. While it is and must be so when the State 

seeks to take the right away or diminish it, as is the case with the 

introduction of the 2016 language policy, there has to be sufficient 

justification. Such justification in this instance is to be found in the 

successful activation of the test of reasonable practicability found in 

Section 29(2). To suggest a different or a more onerous justification 

would have the effect of impermissibly entrenching language rights.”8 

15. The High Court then accepted the argument advanced by SU that, following 

these two judgments, there was no difference in the constitutional standard 

applicable to progressive and retrogressive measures under s 29(2).  In 

Dlodlo J’s words:  

“The point though is that if SU can show that retaining the 2014 Policy 

was not reasonably practicable, or that the impugned 2016 Policy is a 

reasonable educational alternative, then it has acted constitutionally. 

One need not shy away from mentioning that the fact that Afrikaans 

speakers previously enjoyed greater rights does not entitle them to 

retain those rights where it is not reasonable for them to do so.”9 

                                            
8
 Afriforum and Another v Chairperson of the Council of the University of Pretoria and Others [2017] 1 

All SA 832 (GP) at para 54. 

9
 HC Judgment at para 86. 
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16. When the High Court concluded that “SU has indeed advanced an 

‘appropriate justification’ for any possible reduction in Afrikaans tuition”,10 it 

was holding that continuing with the 2014 Policy was not “reasonably 

practicable” in terms of s 29(2). 

17. This understanding of s 29(2) was subsequently confirmed by the majority this 

Court in Afriforum CC.  The Chief Justice wrote as follows: 

“Reasonableness within the context of section 29(2) demands that 

equity, practicability and the critical need to undo the damage caused 

by racial discrimination, also be the intrinsic features of the decision-

making process relating to effective access to education in a language 

of choice. For they are some of the decisive factors to which regard 

must be had even where “a learner already enjoys the benefit of being 

taught in an official language of choice”. Inequitable access and the 

unintended entrenchment or fuelling of racial disharmony would thus 

be the “appropriate justification” for taking away or diminishing the 

already existing enjoyment of the right to be taught in one’s mother 

tongue.”11 

18. This Court, with respect correctly, equated “reasonably practicable” with 

“appropriate justification”. 

19. Accordingly, the answer to Question 1 appears clearly from the case law:  

The two tests are one and the same. 

                                            
10

 HC Judgment at para 86. 

11
 Afriforum CC para 50 (footnotes omitted, our underlining). 
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The tests lead to the same result 

20. Even if there is a difference between the two tests – despite the holdings to 

the contrary by this Court and the SCA – both tests are satisfied in this case. 

21. The 2016 Policy12 met the standard of “reasonably practicable” for the 

reasons set out by the High Court, and advanced in more detail in response to 

the fourth question below. 

22. Although it is not clear what the higher standard would be that would be 

imposed by the phrase “appropriate justification” if it is different from the 

ordinary question of what is reasonably practicable, we assume, for the sake 

of argument, that the “appropriate justification” test implies that: (a) the 

reduction of access furthered another constitutional goal; and (b) reduced 

existing access no more than strictly necessary. 

23. We also assume, for the sake of argument, that the 2016 Policy reduces 

access to Afrikaans.  (The 2016 Policy does not do so.  Its expressly stated 

goal is to maintain and if possible increase the Afrikaans offering subject to 

demand and resources.  It creates an accountability mechanism to ensure 

that Afrikaans teaching is not reduced significantly from pre-2016 Policy level 

and is increased where possible.  When Deans and the Vice-Rector: Learning 

and Teaching develop the Language Implementation Plans, they must comply 

with paragraph 7.4.1.2, which reads: “The Afrikaans offering is managed so 

as to sustain access to SU for students who prefer to study in Afrikaans and 

                                            
12

 A copy of which accompanies these submissions. 
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to further develop Afrikaans as a language of tuition where reasonably 

practicable.”) 

24. But, even applying a higher test that incorporates the idea of necessity, the 

2016 Policy would be an “appropriate justification” for any reduction in existing 

language rights: 

24.1. The reduction was necessary to ensure equitable access to higher 

education consistent with ss 29(1)(b) and 9 of the Constitution. 

24.2. The reduction will be limited to what is necessary to achieve the goal of 

not excluding English-speaking, Black African students from SU. 

25. Accordingly, the answer to Question 2 is: The application of either test 

would make no difference to the outcome. 

 

The Applicants’ arguments 

26. The Applicants’ arguments in relation to the first and second questions can be 

summarised as follows: 

26.1. the two tests are different; 

26.2. the High Court ought to have applied the reasonable practicability test; 

26.3. if it had, it would have considered additional factors that it ignored; 

26.4. the High Court erred in evaluating the evidence and arguments before 

it; and 
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26.5. if it had properly evaluated the evidence, and considered the additional 

factors, the High Court should have upheld the application. 

27. We submit the Applicants’ submissions should be rejected. 

28. First, as explained above, this Court, the SCA, the Pretoria High Court and 

the Western Cape High Court have all concluded that the two tests are 

identical.  However, even if that were not the case, the context of Ermelo 

suggests “appropriate justification” test sets a higher, not a lower, standard 

than the “reasonably practicable” test.  Logically, it could never be that the 

High Court would have upheld the application if it had applied a lower 

standard to assess the 2016 Policy. 

29. Second, the High Court did apply the reasonable practicability test as set out 

by the SCA and confirmed by this Court. 

30. Third, the Applicants are wrong that the High Court did not consider relevant 

factors: 

30.1. The first supposedly relevant factor is that the increase in the use of 

English was driven by the increase in the number of White, English-

speaking students, not an increase in the number of Black, English-

speaking students.13  It is difficult to understand why this is relevant.  It 

is undisputed that, in 2015: 63% of the 539 1st year students without 

Grade 12 Afrikaans were Black African; 61% of all Black African 1st 

year students did not have Grade 12 Afrikaans; and the majority of 

                                            
13

 Applicants’ Written Submissions at paras 15.1-15.6.  



12 
 

Black African students could not learn in Afrikaans.14  Whatever the 

reason for the increasing use of English at SU over earlier decades, 

the reality in 2016 was that the 2014 Policy disproportionately denied 

Black African students access to education. 

30.2. It is not correct, as the Applicants contend,15 that the High Court did not 

consider the linguistic and racial demographics of the Western Cape.  It 

did.16  The High Court considered this issue because SU considered it 

when deciding whether to adopt the 2016 Policy.17 

30.3. The High Court also considered the fact that other universities had 

stopped offering Afrikaans.  It referred repeatedly to the judgments 

concerning both UFS and the University of Pretoria.  It also referred to 

the fact that when making the 2016 Policy SU considered the changes 

taking place at other universities during 2016, especially the changes 

to the language policies of the UFS and the UP.18  But it accepted SU’s 

contentions that it was not responsible for the provision of Afrikaans 

tuition in the country as a whole, only at SU,19 and that the lawful and 

constitutional decisions by UFS, UP and other universities to stop 

teaching in Afrikaans do not impose a greater obligation on SU to 

continue teaching in Afrikaans.20  The Applicants’ real concern – the 

                                            
14

 HC Judgment at paras 83-84. 

15
 Applicants’ Written Submissions at para 15.7. 

16
 HC Judgment at para 142. 

17
 HC Judgment at paras 119, 124, 129 and 142. 

18
 HC Judgment at para 141. 

19
 HC Judgment at paras 62-65. 

20
 HC Judgment at paras 88. 
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nationwide decline in Afrikaans tertiary education – should be 

addressed by a challenge to the Ministerial Policy, not a challenge to 

individual universities’ language policies that are consistent with that 

policy. 

31. Fourth, the remaining part of the Applicants’ argument21 is a detailed criticism 

of the financial feasibility study conducted by SU, and of the impact of the 

2016 Policy.  We do not respond to those contentions because they fall 

outside the scope of the Chief Justice’s directions.  We note only that the 

Applicants’ contentions are misdirected for the reasons given by the High 

Court.22 

 

III SECTION 6 OF THE CONSTITUTION 

32. There are two parts of s 6 that impose obligations on universities with regard 

to language: s 6(2), and s 6(4).  We address each in turn. 

 

Section 6(2) 

33. Section 6(2) reads: “Recognising the historically diminished use and status of 

the indigenous languages of our people, the state must take practical and 

positive measures to elevate the status and advance the use of these 

                                            
21

 Applicants’ Written Submissions at para 17. 

22
 HC Judgment at paras 91-92. 
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languages.”  SU accepts that it has an obligation under s 6(2) to promote 

South Africa’s indigenous languages that have been historically diminished. 

34. SU seeks to promote the three languages used most prominently in the 

Western Cape: Afrikaans, isiXhosa and English.  The 2016 Policy achieves 

that end by teaching in Afrikaans and English, and increasingly in isiXhosa. 

With regard to isiXhosa, the 2016 Policy states: 

34.1. “IsiXhosa is used by one of the largest language communities in South 

Africa.  By means of specific initiatives, SU is contributing to the 

advancement of isiXhosa as a developing academic language in 

addition to expanding isiXhosa as an internal language of 

communication.”23 

34.2. Podcasts and vodcasts of lectures are made available in Afrikaans and 

English and, “in some cases, isiXhosa”.24 

34.3. Some aspects of internal institutional communication require the use of 

isiXhosa in addition to Afrikaans and English.25 

34.4. External communication is also conducted in isiXhosa where 

reasonably practicable.26 

34.5. The Policy expressly seeks to promote multilingualism.  With regard to 

isiXhosa, the Policy recognises that isiXhosa is “an emerging formal 

                                            
23

 2016 Policy at para 2. 

24
 2016 Policy at para 7.1.6. 

25
 2016 Policy at paras 7.2.1 and 7.2.4. 

26
 2016 Policy at para 7.3.1. 
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academic language” that must receive “attention for the purpose of its 

incremental introduction into selected disciplinary domains.”27 

34.6. The Policy commits to increasing the use of isiXhosa through a variety 

of practical mechanisms.28 

35. SU therefore accepts and embraces its obligation to promote the use of 

isiXhosa in terms of s 6(2).  

36. However, as the High Court correctly held, the corrective measures in s 6(2) 

do not apply to English or Afrikaans.  Neither are “indigenous languages” 

within the meaning of s 6(2).29  Accordingly, while SU does not in any way 

seek to shirk its obligations with regard to isiXhosa and other indigenous 

languages, that issue was not directly relevant to the litigation before the High 

Court. 

37. The Applicants appear to accept this.30  In the Addendum to their Written 

Submissions, the Applicants assert that Afrikaans is an indigenous language, 

but acknowledge that it is not the type of indigenous language contemplated 

in s 6(2).31  SU agrees.  Accordingly, s 6(2) was simply not relevant to the 

case brought by the Applicants in the High Court. 

38. In addition, while SU does not seek to avoid its obligation under s 6(2), it is 

important to recognise that the obligation in s 6(2) rests on “the state”.  In 

                                            
27

 2016 Policy at para 7.5.4. 

28
 Ibid. 

29
 HC Judgment at para 107. 

30
 Applicants’ Written Submissions at paras 19.1 and 22. 

31
 Applicants’ Addendum at paras 4-8. 
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Women’s Legal Centre, this Court interpreted the obligation in s 7(2) of the 

Constitution, which is also imposed on “the state”, as follows: 

“‘the state’ includes all those actors who derive their authority from the 

Constitution, including Parliament, government at national, provincial 

and local levels, state institutions supporting constitutional democracy 

created by Chapter 9 of the Constitution, “state departments and 

administrations” as well as bodies created by statute.”32 

39. Public universities fall within the final part of that broad definition of the state.  

They therefore bear part of the obligation under s 6(2) to “take practical and 

positive measures” to promote indigenous languages.  Given universities’ role 

in the development and transmission of knowledge, they must play a 

particularly important part in performing the joint obligation under s 6(2).  

When they exercise their function of providing higher education, and 

conducting research, they must do so in a way that promotes the 

development of indigenous languages. 

40. Nonetheless, universities are only one part of the whole.  The obligation 

imposed by s 6(2) rests on the state as a collective.  It is borne jointly by all 

relevant organs of state.  Universities, yes, but also the legislature, the 

executive, the Pan-South African Language Board established under s 6(5), 

and the Commission for the Promotion and Protection of the Rights of Cultural, 

Religious and Linguistic Communities established by s 181(1)(c), bear important 

responsibilities.  Each element of the state must perform its part of the 

                                            
32

 Women’s Legal Trust v President of the Republic of South Africa and Others [2009] ZACC 20; 2009 
(6) SA 94 (CC) at para 19. 
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collective obligation, taking into account its particular role, capacities, and its 

place in the hierarchy of the state. 

 

Section 6(4) 

41. While SU accepts an obligation to promote indigenous languages under s 

6(2), it does not understand s 6 to impose any special or additional obligations 

on it with regard to the remaining two official languages – English and 

Afrikaans: 

41.1. With the exception of the second sentence of s 6(4), ss 6(3) and 6(4) 

impose obligations on the national and provincial governments (and, in 

one instance, municipalities), not universities. 

41.2. The obligations in s 6(5) rest on the Pan South African Language 

Board, not on universities. 

42. The second sentence in s 6(4) does impact on universities.  It reads: “Without 

detracting from the provisions of subsection (2), all official languages must 

enjoy parity of esteem and must be treated equitably.”  In the context of 

education, this provision cannot impose an obligation that is different from the 

obligation imposed by s 29(2).  Section 29(2) deals specifically with the right 

to education in the official language of choice and establishes a nuanced 

approach to determining when that right applies.  It is entirely consistent with 

the notion of parity of esteem and equitability embodied in s 6(4). 
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43. Importantly, the second sentence of s 6(4) was never the basis for the 

Applicant’s claim in the High Court.  SU was not called to meet an argument 

that rested squarely on s 6(4), let alone an argument that suggested that the 

obligations imposed on it by s 6(4) are different from those imposed by s 

29(2). 

44. The Applicants have now opportunistically sought to reframe their cause of 

action based on s 6(4).  They argue emotively that “the ongoing annihilation of 

Afrikaans as a language of instruction does not accord with the positive 

obligation imposed on national government by section 6(4) of the 

Constitution.”33  Even if that were the case, it is irrelevant to this application, 

which never relied on s 6(4) and was directed at a specific university’s policy, 

not at the national government’s conduct. 

45. The Applicants’ case has always been limited to an attack on SU’s adoption of 

the 2016 Policy, not on perceived failures by the national government.  Part of 

SU’s defence has been that the Applicants’ concern about the fate of 

Afrikaans across the country should be directed at the national government, 

not at an individual university.  That case may rest in part on s 6(4).  But that 

is a very different case from the one advanced in the papers before the High 

Court, which does not cite national government, or attack the national 

language policy for higher education made under s 3 of the Higher Education 

Act 101 of 1997. 

46. Accordingly, the answer to Question 3 is: Universities have obligations 

under s 6(2) to promote the official languages other than English and 

                                            
33

 Applicants’ Written Submissions at para 23. 
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Afrikaans.  That obligation is shared with the state as a whole.  In the 

context of higher education, the obligations under s 6(4) are identical to 

those imposed by s 29(2). 

 

IV THIS COURT’S DECISION IN AFRIFORUM 

47. In our submission, this Court’s decision in Afriforum CC should dispose of the 

present application for leave to appeal.  The majority of this Court made three 

key substantive findings: 

47.1. The adoption of a university language policy is not administrative 

action;34 

47.2. UFS’s policy which (almost entirely) ended Afrikaans tuition in order to 

ensure racial integration, ensure equitable access to education, and 

address racial tensions, was consistent with s 29(2);35 and 

47.3. UFS’s language policy was consistent with the Ministerial Policy.36 

48. Each of these holdings necessarily disposes of the three primary legs of the 

Applicants’ case. 

49. With specific reference to the implications for the present matter of the second 

and third of the holdings in Afriforum CC, we stress the following facts and 

circumstances which led SU to adopt the 2016 Policy: 

                                            
34

 Afriforum CC at para 35. 

35
 Afriforum CC at paras 41-63. 

36
 Afriforum CC at paras 64-79. 
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49.1. It predecessors, the 2014 Policy and Plan, were intended to make it 

easier for English-speaking students to obtain an education at SU. 

49.2. However, during 2015 and the first half of 2016 it became clear that the 

2014 Policy and Plan, although it was not their purpose, excluded 

students who were proficient in English but not sufficiently proficient in 

Afrikaans. 

49.3. The majority of those who were excluded were Black African students.  

More specifically, as a result of their poor Afrikaans, the majority of 

Black African students: could not fully understand lectures presented 

entirely or partially in Afrikaans; felt stigmatised by the real-time 

interpretation SU had implemented, which was almost solely used for 

translating the lectures they could not understand; and felt excluded 

from other aspects of campus life, like residence meetings and official 

SU events which took place in Afrikaans, without interpretation. 

49.4. By contrast, nearly all Afrikaans-speaking students were sufficiently 

proficient in English to understand SU’s academic content presented in 

English.  To require them to take certain lectures in English would not 

impose a comparable burden on them.  Also relevant in this regard is 

the fact that for many years SU has prescribed textbooks in English, 

with the result that its students have at least to be able to read and 

understand English. 

49.5. SU undertook a study of the cost of an immediate change to a full 

parallel medium system, which indicated it would be an amount of 

about R640 million in infrastructure and about R78 million per year for 
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additional personnel.  That translated to an approximately 20% 

increase in fees (up by about R8 100 from about R40 000 per year). 

49.6. SU consequently decided to adopt a new language policy – the 2016 

Policy – which would result in a 100% English offering, but would not 

similarly increase the Afrikaans offering.  Instead, it would manage the 

sum total of the Afrikaans offering so as to maintain access for 

students who choose to study in Afrikaans and to further develop 

Afrikaans as a language of instruction where reasonably practicable. 

(We return to aspects of these facts and circumstances briefly below.) 

 

Administrative action 

50. Much of the Applicants’ papers and argument in the High Court were devoted 

to a wide range of procedural and administrative challenges to the manner in 

which the 2016 Policy was adopted.  Those challenges were mounted on the 

assumption – shared by all the parties – that the decision to adopt the Policy 

was administrative action and was therefore subject to the constraints of 

reasonableness and procedural fairness. 

51. This Court has conclusively determined that the assumption is incorrect.  The 

decision to adopt the 2016 Policy was not administrative action.  Accordingly, 

the Applicants’ administrative complaints fall at the first hurdle. 

52. To the extent that the Applicants pursue those challenges as elements of 

procedural and substantive rationality, the answer is the same as that given 
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by the Chief Justice in Electronic Media Network: “rationality is not some 

supra-constitutional entity or principle that is uncontrollable and that respects 

or knows no constitutional bounds. It is not a uniquely designed master key 

that opens any and every door, any time, anyhow.”37  Those legality or 

rationality-based claims have no prospects of success.  That is particularly the 

case given that the process followed by SU was at least comparable to (we 

submit, better than) the process adopted by the UFS, which this Court 

described as a “transparent, inclusive and robust consultative process.”38 

 

Section 29(2) 

53. As stated, in Afriforum CC this Court confirmed the SCA’s finding that UFS’ 

language policy was constitutionally sound. 

54. Having regard to the facts and circumstances giving rise to the adoption by 

SU of the 2016 Policy, outlined above, it must follow that if UFS’ policy was 

consistent with s 29(2), that SU’s 2016 Policy was also constitutional.  That is 

so for two main reasons. 

55. First, UFS almost completely ended tuition in Afrikaans.  SU has not done so.  

The 2016 Policy does not require a reduction in the extent of the Afrikaans 

offering at SU.  As the High Court held: 

                                            
37

 Electronic Media Network Limited and Others v e.tv (Pty) Limited and Others 2017 (9) BCLR 1108 
(CC) at para 6. 

38
 Afriforum CC at para 57. 
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“It is doubtful that there will be any reduction in the Afrikaans offering 

(to the level suggested on behalf of the applicants) compared to what 

was offered under the 2014 Policy. Obviously, that will depend on how 

faculties implement the policy. Arguably, it may be that the 2016 Policy 

under discussion will lead to more parallel medium classes and more 

simultaneous interpretation which will increase the total amount of 

Afrikaans tuition. Even if the reduction becomes a reality, that cannot 

be described as the intent of the Policy and will certainly not be an 

inevitable consequence of implementing the Policy. It clearly will be a 

direct consequence of the nature of student demand and the limits of 

SU’s resources.”39 

56. If the Applicants wish to challenge the implementation of the 2016 Policy, as 

distinct from the adoption and content of the 2016 Policy (the focus of the 

current litigation), they must do so by launching a proper challenge seeking 

the correct relief and supported by the necessary evidence.  That avenue 

remains open to them.  What they may not do is seek to convert a challenge 

to the adoption and content of the 2016 Policy to a challenge to its 

implementation through the back door of replying affidavits, and introducing 

yet further new evidence on appeal. 

57. Accordingly, there is simply no interference with the s 29(2) right of Afrikaans-

speaking students. 

58. Second, the reasons that this Court found to justify the reduction in Afrikaans 

tuition at UFS apply with even greater force in SU. 
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59. UFS acted for three inter-related reasons.  Parallel medium tuition at UFS had 

led to racial segregation – White students attended Afrikaans classes, and 

Black students attended English classes.  This led to inequitable quality of 

teaching, as there were far more students in the English classes than the 

Afrikaans classes.  As the Court explained: “The challenge could however 

arise when scarce resources are deployed to cater for a negligible number of 

students, affording them close, personal and very advantageous attention 

while other students are crowded into lecture rooms.”40 Lastly, this 

segregation and inequitable access led to racial tensions.  Combined, these 

factors justified ending most Afrikaans tuition.  As the Chief Justice held:  

“effective access to the right to be instructed in an official language of 

choice must be given effect to, but without undermining equitable 

access, preserving exclusivity or perpetuating racial supremacy. It 

would be unreasonable to wittingly or inadvertently allow some of our 

people to have unimpeded access to education and success at the 

expense of others as a direct consequence of a blind pursuit of the 

enjoyment of the right to education in a language of choice. This, in 

circumstances where all could properly be educated in one common 

language.”41 

60. The issue at SU is different.  But it is even more constitutionally compelling. 

61. Prior to the 2016 Policy, SU did not have pure parallel medium teaching, and 

therefore did not have the problem of total racial segregation.  It had partially 
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 Afriforum CC at para 52. 
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integrated classrooms because lectures were presented in single medium, 

dual medium, and parallel medium.  Accordingly, English and Afrikaans 

students were not separated.  While they would have some lectures 

separately, other lectures would be held together. That approach avoided the 

unintentional racial segregation that occurred in UFS. 

62. But it led to another problem – unequal access to education.   

63. The majority of Black African students at SU cannot understand Afrikaans.  As 

explained, under the 2014 Policy they were effectively prevented from 

accessing education because they were forced to attend lectures that were 

entirely or partially in Afrikaans.  When Black African students attended 

Afrikaans or dual medium lectures, the majority of them could not understand 

all or part of the lecture.  Afrikaans students, by contrast can – almost without 

exception – understand English.  When they attended English or dual medium 

lectures, they could understand the lecture. 

64. The result was that Black African students were denied access to higher 

education at SU in a way that White Afrikaans students were not.  That 

situation was constitutionally untenable.  It was a violation of the right of 

access to higher education in s 29(1)(a) of the Constitution, and a denial of 

the right not to be unfairly discriminated against in terms of s 9(3) of the 

Constitution. 

65. The 2016 Policy was a reasonable method to ensure equitable access for all 

SU’s students without any necessary diminution of Afrikaans tuition.  If it is 

consistent with s 29(2) to all but end Afrikaans tuition for the reasons relied on 

by UFS, it must be constitutional for SU to (at worst for Afrikaans) slightly 
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reduce the Afrikaans tuition to ensure Black African students have equitable 

access to SU. 

 

The Applicants’ arguments 

66. The Applicants attempt to distinguish this Court’s decision in Afriforum CC on 

three grounds. 

67. First, the Applicants again seek to raise the issue regarding the alleged 

“systemic obliteration of Afrikaans as a medium of instruction”.42  But that was 

also the case before this Court when it considered the UFS matter.  This 

Court was aware of the decisions at SU and at the University of Pretoria.43  

That is simply not a distinguishing factor. 

68. Second, the Applicants correctly state that the 2016 Policy was not motivated 

by a fear of segregation.44  Although part of the reason that SU decided not to 

move entirely to parallel medium was financial, the other part of the reason 

was that full parallel medium tuition would result in racial segregation and fail 

to promote integration and multilingualism (an important element of SU’s 

language policies, past and present).45 

69. However, even if the risk of segregation was not part of the reason, that is not 

a distinguishing factor.  Part of the concern in Afriforum CC was not only 
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 Applicants’ Written Submissions at para 28.1. 
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 HC Judgment at para 121. 
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 Applicants’ Written Submissions at para 28.2. 
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 HC Judgment at paras 53, 72, 92 and 144. 
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segregation, but inequality of access on the basis of race.  And that is 

precisely the issue that motivated SU. 

70. Finally, even if the motivation for SU’s decision was different from the 

motivation for UFS’s decision, that is not the question.  The question is 

whether, applying the test for reasonable practicability laid down by this Court, 

the 2016 Policy is constitutional.  It is, for the reasons set out above. 

71. Third, the Applicants correctly point out that there is a greater demand for 

Afrikaans tuition at SU than there was at UFS.46  But that is why the 2016 

Policy continues to require tuition in Afrikaans and that the Afrikaans offering 

be managed so as to sustain access to SU for students who prefer to study in 

Afrikaans, whereas UFS (with minor exceptions) ended Afrikaans tuition. 

72. Accordingly, the answer to question 4 is: this Court’s judgment in Afriforum 

CC disposes of the Applicants’ attacks in the present application. 

 

V COSTS 

73. The High Court did not consider Biowatch and did not apply Biowatch. 

74. SU accepts that this is a constitutional case that triggered the Biowatch 

principles applicable to litigation between private parties and organs of state. 

75. That means that, if the application was dismissed, there should ordinarily 

have been no order as to costs.47  However, “if an application is frivolous or 
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 Applicants’ Written Submissions at para 28.4. 
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vexatious, or in any other way manifestly inappropriate, the applicant should 

not expect that the worthiness of its cause will immunise it against an adverse 

costs award.”48 

76. While there are elements of the present application that were frivolous and 

vexatious, SU accepts it cannot be said that the application as a whole 

justified a departure from the ordinary Biowatch principle. 

77. Therefore, SU has decided to abandon the bulk of the order of costs granted 

by the High Court.  A notice of abandonment will be filed with the High Court 

in the week of 9 April 2018, and a copy will be provided to this Court. 

78. However, SU will not abandon the costs order in relation to the costs it 

incurred in dealing with: 

78.1. The two striking out applications it brought; 

78.2. Its application to file further evidence in response to the new case 

made out in the replying affidavit; and 

78.3. The Applicants’ application to file the further evidence of Mr Theron. 

79. As stated in Biowatch the point of focus is “the character of the litigation and 

[the] conduct in pursuit of it. This means paying due regard to whether it has 

been undertaken to assert constitutional rights and whether there has been 

impropriety in the manner in which the litigation has been undertaken.”49 

justified a departure from the ordinary rule. The interlocutory applications 
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outlined in the preceding paragraph arose from conduct by the Applicants that 

was indeed frivolous, vexatious and manifestly inappropriate. 

80. In Lawyers for Human Rights, this Court held that litigation is vexatious if it is 

“frivolous, improper, instituted without sufficient ground, to serve solely as an 

annoyance to the defendant”; and a frivolous complaint “is one with no serious 

purpose or value.”50  And litigation or conduct is manifestly inappropriate if it 

“was so unreasonable or out of line that it constitutes an abuse of the process 

of court.”51 

81. The conduct of the Applicants with regard to the striking out applications and 

the application to introduce further evidence met those standards. 

82. SU therefore submits that it is unnecessary for this Court to alter the award of 

costs granted by the High Court.  SU will not be pursue the costs award 

beyond what could have been a permissible approach for the High Court to 

take in terms of Biowatch.  

83. Therefore, the answer to Question 5 is: Biowatch was applicable and was, 

incorrectly, not applied by the High Court.  There should have been no 

order as to costs, save with regard to the applications to strike out and 

the applications to file further evidence.  As SU has abandoned High 

Court’s order as to costs in respect of everything other than those 

applications, it is unnecessary for this court to interfere with the award 

of costs. 
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V CONCLUSION 

 

84. SU therefore submits the appropriate order remains to dismiss the application 

for leave to appeal. 
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