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INTRODUCTION 

1. At the heart of this application lies the constitutionality of the new language 

policy ("NLP") adopted by Stellenbosch University ("SU") in 2016. We 

submit that the NLP is unconstitutional because it is inconsistent with 

section 29 of the Constitution.  

2. The detailed facts giving rise to this application are addressed in the 

voluminous affidavits that have been filed and are not repeated in any detail 

in these submissions, save for emphasising the following: 

2.1. The position at SU (a) was initially one of single medium Afrikaans 

instruction; (b) thereafter of dual and parallel medium English and 

Afrikaans instruction; and (c) currently of predominantly English 

medium instruction to the virtual exclusion of Afrikaans.  

2.2. Under the 2014 Language Policy and Plan ("2014 LPP"): (a) 

Afrikaans and English were SU’s languages of learning and teaching 

– it was committed to purposefully extending the academic 

application of both; (b) Afrikaans and English would be employed in 

various usage configurations, which were spelled out in more detail 

in the 2014 LPP; (c) parallel-medium teaching and real-time 

educational interpreting were the preferred options where practically 
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feasible and affordable; (d) postgraduate learning would happen in 

both languages, with significant utilisation of English; (e) 

documentation of prime importance had to be available in Afrikaans 

and English; (f) Afrikaans and/or English and, where feasible, 

isiXhosa had to be used by SU for external communication. 

2.3. The NLP creates three language specifications, namely, parallel 

medium, dual medium and single medium: 

2.3.1. Parallel medium is employed where it is reasonably 

practicable and pedagogically sound.  

2.3.2. Where parallel classes are not possible or appropriate, 

classes are taught in dual medium meaning that: all 

material is conveyed in English; summaries or emphasis of 

content is provided in Afrikaans; and questions are 

answered in the language in which they are asked. 

Additionally, all first year dual medium classes are 

supported by simultaneous translation; and lectures in later 

years will be translated if there is a request by the faculty, 

the needs of students warrant it, and SU has the resources 

to provide it.  
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2.3.3. Single medium classes are offered in only three limited 

circumstances: (a) where the subject matter justifies it; (b) 

where the lecturer is only proficient in one language; or (c) 

where the students unanimously vote by secret ballot to be 

taught in a single language. Where the lecture is single 

medium because of the lecturer’s proficiency:  (a) SU will 

always provide simultaneous translation from Afrikaans to 

English; and (b) it will provide simultaneous translation 

from English to Afrikaans for all first year modules; and in 

second and third year modules if there is a request by the 

faculty, the needs of students warrant it, and SU has the 

resources to provide it.  

3. The consequence of the aforegoing is that until the adoption of the NLP, 

Afrikaans-speaking students at SU had the right and option of being taught 

in Afrikaans. They no longer have that right and, in practice, Afrikaans is 

hardly being used as a language of instruction.  

4. Pursuant to the Applicants’ application for leave to appeal to this Court, 

Directions were issued by the Chief Justice on 1 March 2018. In line with 

those Directions, these Written Submissions address the following issues in 

turn: 
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4.1. Whether the test of "reasonably practicable" and that of 

"appropriate justification" referred to in the High Court judgment 

are one and the same or two separate tests. 

4.2. Whether, practically, the application of either the "reasonably 

practicable" test or the "appropriate justification" test would make 

any difference to the outcome of this matter. 

4.3. Whether public universities have obligations in relation to the 

advancement of all official languages in the Constitution under 

section 6 of the Constitution. 

4.4. What implications this Court’s decision in AfriForum and Another 

v University of the Free State 2018 (2) SA 185 (CC) have on the 

questions raised in this application. 

4.5. Whether, in regard to costs, Biowatch Trust v Registrar Genetic 

Resources and Others 2009 (6) SA 232 (CC) is applicable in this 

matter and, if so, whether the costs order granted by the High Court 

is in accordance with Biowatch. 

THE TEST OF "REASONABLY PRACTICABLE" AND THAT OF 

"APPROPRIATE JUSTIFICATION" 

5. Section 29 of the Constitution lies at the heart of this challenge; it is also 
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fundamental to the first issue identified in the Directions. Given its centrality 

to the subject challenge, we quote the provision in full: 

"(1)  Everyone has the right–  

(a)  to a basic education, including adult basic education; 

and 

(b)  to further education, which the State, through 

reasonable measures, must make progressively 

available and accessible. 

(2)  Everyone has the right to receive education in the official 

language or languages of their choice in public educational 

institutions where that education is reasonably practicable. In 

order to ensure the effective access to, and implementation of, 

this right, the State must consider all reasonable educational 

alternatives, including single medium institutions, taking into 

account–  

(a)  equity; 

(b)  practicability; and 

(c)  the need to redress the results of past racially 

discriminatory laws and practices." (Our emphasis.)  

 

6. It must be emphasised that the test prescribed by section 29 of the 

Constitution is that of "reasonable practicability". It follows that in 

determining the challenge instituted by the Applicants, a Court has to apply 

the test of reasonable practicability. Indeed, the Court of first instance 

recognised that section 29(2) of the Constitution is at the heart of the 
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Applicants’ attack;
1
 it must follow from this acknowledgement, we submit, 

that a Court is duty-bound to apply the test of reasonable practicability. 

7. In Ex parte Gauteng Provincial Legislature: In re Dispute Concerning 

the Constitutionality of Certain Provisions of the Gauteng School 

Education Bill of 1995 1996 (3) SA 165 (CC) at par 41, though in the 

context of the predecessor to section 29 of the Constitution,
2
 Justice Kriegler 

stated:  "The standard of reasonable practicability is elastic - as it 

necessarily has to be in order to leave room for a wide range of 

circumstances. It is, however, objectively justiciable, which means that 

arbitrary governmental action can be restrained by the Courts. Accordingly, 

meaningful numbers of language-speakers have an enforceable right against 

the government to instruction in the language of their community as long as 

it is reasonable (sic) practicable." 

8. In Minister of Education, Western Cape v Governing Body, Mikro 

Primary School 2006 (1) SA 1 (SCA), the SCA held: 

8.1. The right of everyone to receive education in the official language or 

                                                           
1
 Judgment; par 62 and 72. 

2
 Section 32 of the Interim Constitution provided: 

"Education 

Every person shall have the right - 

(a)  to basic education and to equal access to educational institutions; 

(b)  to instruction in the language of his or her choice where this is reasonably practicable; and 

(c)  to establish, where practicable, educational institutions based on a common culture, language or 

religion, provided that there shall be no discrimination on the ground of race." 
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languages of their choice in public educational institutions where 

that education is reasonably practicable is a right against the State.
3
   

8.2. The Constitution recognises that there may be various reasonable 

educational alternatives available to the State to give effect to this 

right and has left it to the State to decide how best to do so. In order 

to ensure the effective access to, and implementation of, this right, 

the State must in terms of the provision consider all reasonable 

educational alternatives, including single medium institutions.
4
  

8.3. Section 29(2), therefore, empowers the State to ensure the effective 

implementation of the right by providing single-medium educational 

institutions. This is a clear indication that, in terms of section 29(2), 

everyone has a right to be educated in an official language of his or 

her choice at a public educational institution to be provided by the 

State if reasonably practicable, but not the right to be so instructed at 

each and every public educational institution subject only to it being 

reasonably practicable to do so.
5
 

9. In Head of Department, Mpumalanga Department of Education v 

Hoërskool Ermelo 2010 (2) SA 415 (CC) this Court pronounced as follows 

in respect of section 29 of the Constitution: 
                                                           
3
 At par 31. 

4
 At par 31. 

5
 At par 31. 
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9.1. The right to receive education in a public school in a language of 

choice is internally modified because the choice is available only 

when it is "reasonably practicable".
6
  

9.2. When it is reasonably practicable to receive tuition in a language of 

one's choice will depend on all the relevant circumstances of each 

particular case. These would include the availability of and 

accessibility to public schools, their enrolment levels, the medium of 

instruction of the school that its governing body has adopted, the 

language choices that learners and their parents make, and the 

curriculum options offered.
7
   

9.3. An important consideration will always be whether the State has 

taken reasonable and positive measures to make the right to basic 

education increasingly available and accessible to everyone in a 

language of choice.
8
   

9.4. It follows that when a learner already enjoys the benefit of being 

taught in an official language of choice the State bears the negative 

duty not to take away or diminish the right without appropriate 

                                                           
6
 At par 52. 

7
 At par 52. 

8
 At par 52. 
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justification.
9
   

9.5. In resorting to an option such as a single or parallel or dual medium 

of instruction, the State must take into account what is fair, feasible 

and satisfies the need to remedy the results of past racially 

discriminatory laws and practices.
10

 

10. In Afriforum, which was the first case to have been determined by this 

Court in respect of language policies at universities, the Court addressed the 

test of "reasonable practicability" in some detail. We distil from that 

judgment, the following key elements of the test: 

10.1. It would be unreasonable to slavishly hold on to a language policy 

that has proved to be the practical antithesis of fairness, feasibility, 

inclusivity and the remedial action necessary to shake racism and its 

tendencies out of their comfort zone.
11

 

10.2. Section 29(2) requires "(a) equity; (b) practicability; and (c) the 

need to redress the results of past racially discriminatory laws and 

practices", to feature prominently in exploring the possibility of 

offering education in an official language of choice. They relate to 

equality, responsiveness and non-racialism; all reasonable 

                                                           
9
 At par 52. 

10
 At par 53. 

11
 At par 46. 
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educational alternatives must be investigated within this context and 

with this purpose high on the list of instructive factors.
12

   Effective 

access to the right to be instructed in an official language of choice 

must be given effect to, but without undermining equitable access, 

preserving exclusivity or perpetuating racial supremacy.
13

  

10.3. Inequitable access and the unintended entrenchment or fuelling of 

racial disharmony would thus be the "appropriate justification" for 

taking away or diminishing the already existing enjoyment of the 

right to be taught in one’s mother tongue.
14

 

10.4. At a conceptual level, dual medium institutions might well exist 

without necessarily nurturing or perpetuating unfair advantage or 

racial discrimination and its exceedingly harmful tendencies. When 

that is so, then the right to be taught in a language of choice could be 

effectively accessible and implemented.
15

 Where the enjoyment of 

the right to be instructed in an official language of choice is 

achievable without undermining any constitutional aspiration or 

value, then the equity test might well have been met. (We submit 

that this is entirely possible at SU.) The challenge could however 

arise when scarce resources are deployed to cater for a negligible 

                                                           
12

 At par 48. 
13

 At par 49. 
14

 At par 50. 
15

 At par 51. 
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number of students, affording them close, personal and very 

advantageous attention while other students are crowded into lecture 

rooms. Where access, integration and racial harmony are imperilled 

by giving effect to the right to be educated in an official language of 

choice, then the criterion of reasonable practicability would not have 

been met.
16

 

10.5. Reasonable practicability requires not only that the practicability test 

be met, but also that considerations of reasonableness that extend to 

equity, and the need to cure the ills of our shameful apartheid past, 

be appropriately accommodated. And that is achievable only if the 

exercise of the right to be taught in a language of choice does not 

pose a threat to racial harmony or inadvertently nurture racial 

supremacy. That goes to practicability. The question then is, has the 

use of Afrikaans as a medium of instruction at the University had a 

comfortable co-existence with our collective aspiration to heal the 

divisions of the past or has it impeded the prospects of our unity in 

our diversity?
17

 

10.6. Even if a language policy is practicable because there are no 

resource constraints to its implementation, it may not be reasonable 

                                                           
16

 At par 52. 
17

 At par 53. 
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to implement it because it offends constitutional norms. The policy 

would therefore not meet the reasonably practicable standard.
18

   

11. On the other hand, the test of "appropriate justification" relates only to the 

negative duty not to take away or diminish the right without appropriate 

justification; it was not defined by the Court of first instance. According to 

the Court of first instance it applies in the following context: 

11.1. There is a general rule against retrogressive measures in respect of 

socio-economic rights.
19

 

11.2. The negative element of the right does not substantially alter the 

inquiry.
20

 

11.3. A change in circumstances may materially bear on the question 

whether it is reasonably practicable to continue with a policy. What 

is required of a decision-maker, when there is a change in 

circumstances, is to demonstrate that it has good reason to change 

the policy. In other words, it must act rationally and not arbitrarily.
21

 

11.4. Provided that SU could demonstrate that the NLP is a reasonable 

                                                           
18

 At par 54. 
19

 At par 85. 
20

 At par 85. 
21

 At par 85. 
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educational alternative, it had acted constitutionally.
22

 

11.5. SU had advanced an appropriate justification for any possible 

reduction in Afrikaans tuition that flows inevitably from the NLP.
23

 

12. We respectfully submit that the reasonably practicable test is different and 

distinct from the appropriate justification test in the following respects: 

12.1. First, in terms of the appropriate justification test, there must be a 

change in circumstances in order to demonstrate that there is good 

reason to change the policy. However, on the reasonably practicable 

test, irrespective of whether there is a change in circumstances: (a) 

the policy must be practicable in that there are no resource 

constraints; and (b) the policy must not offend constitutional norms 

by, for example, not undermining equitable access, preserving 

exclusivity or perpetuating racial supremacy. 

12.2. Second, while this Court has recognised that inequitable access and 

the unintended entrenchment or fuelling of racial disharmony would 

be an "appropriate justification" for taking away or diminishing the 

already existing enjoyment of the right to be taught in one’s mother 

tongue, it is unclear as to what role (if any) resource constraints play 

                                                           
22

 At par 86. 
23

 At par 86. 
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in this analysis. The latter consideration is a key aspect of the 

reasonably practicable test. 

12.3. Third, the reasonably practicable test mandates the consideration of 

three constitutionally prescribed factors, viz: (a) equity; (b) 

practicability; and (c) the need to redress the results of past racially 

discriminatory laws and practices. An appropriate justification test 

on the other hand, does not necessarily include these factors. 

12.4. Finally, according to the analysis of the Court of first instance (as 

addressed more fully in the section that follows) SU simply had to 

demonstrate that its policy constituted a reasonable educational 

alternative, in order to pass constitutional muster. However, what 

section 29(2) of the Constitution requires, is that the State must 

consider all reasonable educational alternatives with due regard to 

the factors identified in section 29(2). 

WHETHER, PRACTICALLY, THE APPLICATION OF EITHER THE 

"REASONABLY PRACTICABLE" TEST OR THE "APPROPRIATE 

JUSTIFICATION" TEST WOULD MAKE ANY DIFFERENCE TO THE 

OUTCOME OF THIS MATTER? 

13. The Court of first instance found:
24

 

"[86]  An important point to make is that neither the SCA nor the 

North Gauteng full bench considered a separate test of 

                                                           
24

 At par 86. 
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‘appropriate justification’ in finding that the universities in 

those cases had complied with their obligations under Section 

29 (2). The point though is that if SU can show that retaining 

the 2014 Policy was not reasonably practicable, or that the 

impugned 2016 Policy is a reasonable educational 

alternative, then it has acted constitutionally. One need not 

shy away from mentioning that the fact that Afrikaans 

speakers previously enjoyed greater rights does not entitle 

them to retain those rights where it is not reasonable for them 

to do so. In my view, the applicants are wrong in stating that 

Section 29 (2) means that SU ‘may not take away or diminish 

the rights of Afrikaans-speakers to receive education in 

Afrikaans in order to increase the English offering.’ Plainly 

SU may do so provided that increasing the English offering is 

otherwise consistent with Section 29 (2) because, for example, 

it is necessary to ensure all students can have equitable access 

to SU. Mr Muller is correct in contending that whether or not 

there is any reduction in the Afrikaans offering is a question 

of implementation and is not a necessary consequence of the 

impugned Policy. The truth is that the implementation of the 

Policy is not before us. If one assesses the 2016 Policy 

holistically, one finds or comes to the realisation that it is 

proportional to the goals it seeks to achieve. I can think of no 

better and carefully crafted policy. I am of the view that SU 

has indeed advanced an ‘appropriate justification’ for any 

possible reduction in Afrikaans tuition that flows inevitably 

from the Policy."  (Our emphasis.) 

 

14. In its analysis, the Court of first instance approached the matter on the 

following basis: 

14.1. It could not be equitable for the majority of Black (African) students 

to be denied equal access to SU; it was plainly inconsistent with 

SU’s obligation to provide redress to continue to exclude Black 

(African) students in that way. It was only reasonably practicable for 
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SU to offer Afrikaans tuition to the extent it could do so without 

excluding English-speakers, Afrikaans-speakers had no section 

29(2) right to demand Afrikaans tuition beyond what SU was 

reasonably able to provide without excluding English speakers.
25

 

14.2. The answering affidavits claim that one of the reasons SU wishes 

also to continue using both languages in a single lecture is to prevent 

segregation and promote multilingualism. The provision of 

interpretation services for all lectures is not necessarily a viable 

option in that: (a) it would be too expensive and SU may not have 

the resources to do so; (b) it is not a long term solution because 

interpretation will never be as good as a lecturer in the original 

language. The 2014 Policy led to significant discrimination against 

Black (African) students who were unable to understand Afrikaans.
26

  

15. While the factors considered by the Court of first instance were, in part, 

relevant to the reasonable practicability test, it did not entail the full 

spectrum of factors that, in our submission, are relevant to the latter test. 

Furthermore, some of the important factors taken into consideration by the 

Court were not factors which featured in the SU’s record of decision as 

reasons for the adoption of the NLP at all. Had the matter been approached 

                                                           
25

 At par 90. 
26

 At par 92. 
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on the basis of the reasonable practicability test, the following factors ought 

to have been considered and to have been weighed in favour of the 

Applicants: 

15.1. First, that Afrikaans was traditionally the language of instruction at 

the SU. Given its geographic location in a province which is 

predominantly Afrikaans and of which the largest population group, 

the brown people, is predominantly Afrikaans, the SU was at the 

beginning of the 1990's generally regarded as the institution best 

placed to remain a predominantly Afrikaans medium institution 

following the commencement of the new constitutional dispensation 

and that it would make a contribution towards the preservation of 

Afrikaans as a language of science and learning as required by the 

national Language Policy for Higher Education. 

15.2. Since 1994 the SU had become home to an ever-increasing 

percentage of students, mainly white students, whose mother-tongue 

was not Afrikaans.  

15.3. During the 20 years after 1995, the number of Afrikaans-speaking 

students at the SU moved in a band between 11 000 and 13 300. 

During the same period the number of non-Afrikaans-speaking 

students tripled.  
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15.4. The increase in non-Afrikaans students was the result of the fact that 

white English-speaking students streamed to the campus; in certain 

faculties students began to use English more and more; the SU 

started appointing lecturers who could not speak Afrikaans; and 

unlike the position in the past, it was not expected of them to 

become proficient in Afrikaans. In the result, in 2015 there were 

already 202 (21%) of the SU's permanent lecturing personnel 

component who could only lecture in English. 

15.5. As a result of this influx of English-speaking students, the offering 

of single-medium Afrikaans classes decreased to 55% in 2009 and to 

12% four years later, whereas dual-medium increased to 58%.  

15.6. One of the most important reasons for the phasing out of Afrikaans 

at the SU was, therefore, the phenomenal growth in the number of 

white English-speaking students and the appointment of lecturers 

who were not prepared or able to lecture in Afrikaans. That the 

anglicisation of the SU had little to do with transformation is 

evident, for example, by the fact that 85% of the English-speaking 

students who entered the SU between 1995 and 2015 were white. 

15.7. Second, Afrikaans is the first language of 75,8% brown people and 

60,8% whites. Afrikaans is the majority language in the western half 
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of South Africa and the first language of 53,8% of the Northern 

Cape population, Setswana second with 33,1% and 49,7% of the 

Western Cape population with Xhosa second with 24,7%. In the 

Western Cape, the seat of the SU, with a population of 6,2 million 

(2015 mid-year Statistics South Africa) Afrikaans is the home 

language of 49,7% of the inhabitants and English that of only 20,2%. 

Although brown people comprise 49,4% of the Western Cape's 

population, their participation level at tertiary education is only 15% 

compared to 70% blacks and 55% whites. 

15.8. Third, of the 26 universities in South Africa there is now only one, 

i.e. the Northwest University, which still adheres to a language 

policy which makes provision for Afrikaans and English as primary 

languages of instruction at one of its campuses. It is therefore 

patently clear that the national demand for education in Afrikaans at 

tertiary level is larger than the national offer. In this regard a relevant 

factor is the fact that SU is one of four universities in a radius of 

60km with English being the exclusive language of tuition at the 

other three. 

16. Instead, the Court of first instance took into consideration three 

considerations, viz (a) as demonstrated by a study that had been conducted, 
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SU cannot afford full parallel-medium;
27

 (b) the relevance of which is that it 

shows "that moving to full parallel medium tuition was not reasonably 

practicable for the same reason advanced in UFS v AfriForum, viz it would 

result in a segregated campus;
28

 (c) SU wishes to continue using both 

languages in a single lecture to prevent segregation and promote 

multilingualism.
29

  

17. We would respond to this as follows: 

17.1. The study that was conducted was introduced in paragraph 212 of 

the answering affidavit filed of record in the Court a quo where it 

was referred to as a detailed study that had been requested regarding 

the costs of full parallel-medium tuition. This study is annexure 

"GMS57" to the answering affidavit and is styled: "Memorandum in 

support of the Stellenbosch University submission in terms of the 

Language Policy (2015)". It is 1½ pages long and was completely 

annihilated in paragraph 125 of the replying affidavit. This 

notwithstanding, the Court a quo merely said that this was an aspect 

criticised at some length by the Applicants without any attempt at 

assessing the merits of the Applicants' attack on the study. Copies of 

annexure "GMS57" to the answering affidavit as also paragraphs 

                                                           
27

 Par 91. 
28

 Par 91. 
29

 Par 92. 
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211 to 216 thereof and of paragraphs 124 and 125 of the replying 

affidavit in the Court a quo are annexed hereto as annexures "A" to 

"C". The Court is also respectfully referred to paragraphs 88 and 89 

of the affidavit in support of the current application. 

17.2. Significantly the Court a quo said that SU states that the study shows 

that full parallel-medium tuition would not be financially feasible 

and that this "is an aspect criticised at some length by the 

Applicants". The Court then goes on to say that "(b)ut the fact of the 

matter is that the relevance of the study is merely to show that 

moving to full parallel medium tuition was not reasonably 

practicable for the same reason advanced in UFS v AfriForum 

supra – it would result in a segregated campus" (our emphasis). 

This is a complete non sequitur.  

17.3. Also, the Court a quo ignored the fact that the study did not serve 

before the Senate or the Council of SU when it met to discuss and 

approve the NLP and the record shows that the decisions to adopt 

the NLP had nothing to do with the costs of full parallel-medium 

tuition.  

17.4. Next, the possibility that full parallel-medium tuition was not 

reasonably practicable because it would result in a segregated 
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campus also did not feature at all in the motivation for the adoption 

of the NLP nor in the deliberations of the Senate and the Council 

during the processes which culminated in the adoption of the NLP. 

This is unsurprising in view of the fact that there can be no question 

of a segregated campus in circumstances where the large majority of 

the students who prefer tuition in English are white and the vast 

majority of brown students are Afrikaans-speaking and prefer tuition 

in that language.  

17.5. Neither the objective to prevent segregation, nor that of promoting 

multilingualism, are met by the NLP as is apparent from the 

following analysis: 

17.5.1. Paragraph 7.1.2 of the NLP provides that undergraduate 

modules are offered by any of the measures set out in 

paragraphs 7.1.3, 7.1.4 and 7.1.5. 

17.5.2. Possibility 1 – separate lectures:  Paragraph 7.1.3 

provides for an undergraduate model involving separate 

lectures in Afrikaans and English where it is reasonably 

practicable and pedagogically sound to have more than 

one class group coupled with learning opportunities 

such as group work, assignments, tutorials and 
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practicals involving students from both language groups 

to promote integration within programs. The two 

significant features of this provision are that: 

17.5.2.1. First, there are no guidelines to inform the 

application of the "reasonably practicable" 

and "pedagogically sound" criteria. Indeed, 

it would be difficult to conceive of when, 

and in what circumstances, separate 

lectures would be reasonably practicable 

given the arguments presented by SU in 

respect of segregation and equal access. 

17.5.2.2. Second, these concepts are uncertain and 

vague, generalised and overbroad and 

leave SU considerable scope to not have 

separate lectures in Afrikaans and English, 

the only feature of the policy which 

actually provides for equality between the 

two languages. 

17.5.3. Possibility 2:  Paragraph 7.1.4 provides for a second 

category of measures by which undergraduate modules 
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are offered. It provides that for undergraduate modules 

where both Afrikaans and English are used in the same 

class group, the combination of facilitated learning 

opportunities will see: 

17.5.3.1. During each lecture, all information 

conveyed at least in English and 

summaries or emphasis on content also 

given in Afrikaans with questions in either 

language having to be answered in that 

language. 

17.5.3.2. Students being supported in Afrikaans and 

English during a combination of 

"appropriate, facilitated learning 

opportunities". 

17.5.3.3. For first year modules, SU making 

simultaneous interpreting available during 

each lecture and during second and 

subsequent years of study upon request by 

a faculty if the needs of the students 

warrant the service and SU has the 
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resources to provide it, provided that if two 

weeks pass with no students making use of 

the interpreting service, it may be 

discontinued. 

17.5.3.4. By far the most lectures will fall in this 

category which makes it abundantly clear 

that it will be a 100% English offering and 

little or no Afrikaans offering. (One of the 

reasons that have been advanced for 

abandoning the 2014 LPP was the fact that 

students who had to listen to English 

translations of Afrikaans lectures were 

offended thereby. Yet, in terms of the 

NLP, the SU offers Afrikaans translations 

of English lectures.) 

17.5.3.5. Again there are no guidelines to inform the 

requirements of summaries and emphasis 

and significant leeway is provided for by 

the availability of resources qualification, 

an aspect of the matter about which the SU 

itself takes the decisions. Nothing is 
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measured against objective criteria and 

there are no independent controls.  

17.5.3.6. In any event, on the evidence, lecturers 

have been abandoning summaries and 

emphasis in Afrikaans on a grand scale 

across the board since the implementation 

of the policy.  

17.5.4. Possibility 3:  Paragraph 7.1.5, which provides the third 

category of measures for offering undergraduate 

modules, further benefits English. In the following 

instances lectures will be offered in one language only: 

17.5.4.1. Where the nature of the subject-matter of 

the module justifies doing so, for example 

when a module is the language itself.  This 

criterion however, is not informed by any 

objective criteria and clearly capable of 

abuse. It should be borne in mind that the 

Senate is a good barometer of teaching 

staff sentiment and it has given clear 

indications that it prefers lectures in one 
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language only and that language has to be 

English.  

17.5.4.2. Where the assigned lecturer is proficient to 

teach only in Afrikaans or English. At a 

practical level, the evidence is that there 

are virtually no lecturers who can teach 

only in Afrikaans, whereas, as we have 

seen, there is a large number who can 

teach only in English. That number is 

increasing since there is no obligation on 

lecturers to be or become proficient also in 

Afrikaans. In view of the fact that the 

majority of lecturers prefer to teach in one 

language only, there is scope for coercion 

which the evidence demonstrates, has, in 

fact, taken place and continues to take 

place.  

17.5.4.3. Where all the students in a class group 

have been invited to vote by means of a 

secret ballot and those who have voted 

unanimously agree to the module being 
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presented in Afrikaans only or English 

only, provided that the relevant lecturers 

and teaching assistants have the necessary 

language proficiency and agree to do so.  

17.6. As regards the first part of (c) in paragraph 16 supra, it is simply not 

so that the "SU wishes to continue using both languages in a single 

lecture …" as proven by what is happening in practice. 

17.7. As is apparent from the aforegoing, at a practical level the 

determination of language is underpinned by factors such as: (a) the 

proficiency of a lecturer; (b) the nature of the subject-matter; (c) the 

vote of the class; and (d) factors such as the reasonable practicability 

or pedagogic soundness. This in circumstances where 85% of the 

English-speaking students who entered the SU between 1995 and 

2015 were white. These facts, we submit, do not justify a contention 

that the NLP is aimed at issues of equity and segregation. 

18. We respectfully submit that on a consideration of all the factors which the 

Court necessarily had to take into account in terms of the reasonably 

practicable test, but did not, the outcome of the application would have been 

different. This is compounded by the fact that the Court took into 

consideration factors which ought not to have found any application by 
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reason of the fact that they are inconsistent with the facts of the matter – a 

claim which is objectively verifiable.  

WHETHER PUBLIC UNIVERSITIES HAVE OBLIGATIONS IN 

RELATION TO THE ADVANCEMENT OF ALL OFFICIAL 

LANGUAGES IN THE CONSTITUTION UNDER SECTION 6 OF THE 

CONSTITUTION? 

19. The Court of first instance found: 

19.1. Afrikaans is not an indigenous language as contemplated in section 6 

(2) of the Constitution because it does not fall into the category of 

‘historically diminished use and status of the indigenous 

languages’.
30

   

19.2. Even if Afrikaans qualifies to be referred to as an indigenous 

language under section 6 (2), it is a general obligation that rests on 

"the State", not a specific obligation on SU.
31

 

19.3. In any event, if the obligation applies to SU in this context, it has 

complied with it. SU has – over the years and in its NLP – taken 

"practical and positive measures to elevate the status and advance 

the use" of Afrikaans. It continues to invest heavily in Afrikaans 

teaching, scholarship and research. It continues to employ Afrikaans 

                                                           
30

 At par 107. 
31

 At par 108. 
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as one of two official languages in its events and communications.
32

 

20. We submit that section 6 of the Constitution is relevant to the subject 

challenge in two respects: 

20.1. First, in respect of whether it imposes a self-standing obligation on 

universities such as SU. Pursuant to the Directions of this Court, we 

address this issue in more detail hereunder. 

20.2. Second, irrespective of whether section 6 of the Constitution 

imposes a self-standing obligation on individual universities, it is 

relevant to the assessment of language policies of universities and 

the interpretation of section 29 of the Constitution. For the purposes 

of these written submissions and pursuant to the Directions of this 

Court, we do not address this issue any further at this stage. The 

point is however best illustrated by the following:  If there were to 

be no Afrikaans-speaking: (a) early childhood facilities; (b) junior 

schools; (c) secondary schools; or (d) universities, particularly in 

circumstances where there were, historically, a multitude of such 

facilities – can it be said that South Africa recognises Afrikaans as 

an official language. We submit not.  

21. Turning now to the question of whether section 6 of the Constitution 
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imposes a self-standing obligation, we draw attention to the following: 

21.1. First, section 6 of the Constitution, and in particular section 6(4) 

thereof, provides that all official languages must enjoy parity of 

esteem and must be treated equitably.
33

   

21.2. Second, section 6 also recognises that insofar as the choice of 

language by national or provincial government goes, the following 

must be taken into account: (a) usage; (b) practicality; (c) expense; 

(d) regional circumstances; and (e) the balance of the needs and 

preferences of the population.  

21.3. Third, in Ex parte Gauteng Provincial Legislature, which, as we 

have pointed out, concerned the predecessor to section 29 of the 
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 Section 6 of the Constitution provides as follows: 

"6  Languages 

(1)  The official languages of the Republic are Sepedi, Sesotho, Setswana, siSwati, Tshivenda, Xitsonga, 

Afrikaans, English, isiNdebele, isiXhosa and isiZulu. 

(2)  Recognising the historically diminished use and status of the indigenous languages of our people, the 

state must take practical and positive measures to elevate the status and advance the use of these 

languages. 

(3)  (a) The national government and provincial governments may use any particular official languages for 

the purposes of government, taking into account usage, practicality, expense, regional circumstances and 

the balance of the needs and preferences of the population as a whole or in the province concerned; but 

the national government and each provincial government must use at least two official languages. 

(b) Municipalities must take into account the language usage and preferences of their residents. 

(4)  The national government and provincial governments, by legislative and other measures, must regulate 

and monitor their use of official languages. Without detracting from the provisions of subsection (2), all 

official languages must enjoy parity of esteem and must be treated equitably. 

(5)  A Pan South African Language Board established by national legislation must- 

(a) promote, and create conditions for, the development and use of- 

(i) all official languages; 

…."  (Our emphasis.) 
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Constitution,
34

 this Court observed: 

21.3.1. That the Constitution provides that every person shall 

have the right to establish educational institutions. 

Linguistically and grammatically, it provides a 

defensive right to a person who seeks to establish such 

educational institutions and it protects that right from 

invasion by the State, without conferring on the State an 

obligation to establish such educational institutions.
35

 

21.3.2. The object of paragraph (c) is to make clear that while 

every person has a right to basic education through 

instruction in the language of his or her choice, those 

persons who want more than that and wish to have 

educational institutions based on a special culture, 

language or religion which is common, have the 

freedom to set up such institutions based on that 

commonality, unless it is not practicable. Thus 

interpreted, section 32(c) is neither superfluous nor 
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 Section 32 of the Interim Constitution provided: 

"Education 

Every person shall have the right - 

(a)  to basic education and to equal access to educational institutions; 

(b)  to instruction in the language of his or her choice where this is reasonably practicable; and 

(c)  to establish, where practicable, educational institutions based on a common culture, language or 

religion, provided that there shall be no discrimination on the ground of race." 
35

 At par 7. 
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tautologous; it preserves an important freedom.
36

 

21.3.3. Section 32(b), recognising the diversity of languages in 

our country, again creates a positive right for every 

person to instruction in the language of his or her 

choice, where this is reasonably practicable, not merely 

a negative right to prevent any obstruction if such 

person seeks instruction in the language of his or her 

choice. Section 32(c), by contrast, guarantees a freedom 

- a freedom to establish educational institutions based 

on a common culture, language or religion. It is that 

freedom which is protected by section 32(c). A person 

can invoke the protection of the Court where that 

freedom is threatened, but the language of section 32(c) 

does not support a claim that such educational 

institutions, based on a commonality of culture, 

language or religion, must be established by the State, 

or a claim that any person is entitled to demand such 

establishment, notwithstanding the fact that his or her 

right to basic education and to instruction in the 

language of his or her choice is, where practicable, 
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 At par 8. 
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otherwise being satisfied by the State.
37

 

21.4. Finally, in Harrielall v University of KwaZulu-Natal 

(CCT100/17) [2017] ZACC 38; 2018 (1) BCLR 12 (CC) (31 

October 2017) at par 15, this Court held that the university is an 

organ of state. (Indeed, this is consistent with the definition of an 

organ of state in section 239 of the Constitution.) 

22. We accept that Afrikaans is not an indigenous language as contemplated by 

section 6(2) of the Constitution; the reason for this is most plainly apparent 

from the dictum of Moseneke DJP as he then was in Ermelo where he 

referred to certain languages that "languished in obscurity and under-

development". This notwithstanding, we submit that section 6(4) of the 

Constitution places an obligation on, inter alia, national government to 

regulate and monitor the use of all official languages, part of which is to 

ensure that all official languages enjoy parity of esteem and are treated 

equitably. 

23. We submit that the ongoing annihilation of Afrikaans as a language of 

instruction does not accord with the positive obligation imposed on national 

government by section 6(4) of the Constitution. 

24. For the sake of completeness we should mention that it would certainly also 
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 At par 9. 
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not accord with the national Language Policy for Higher Education nor with, 

more particularly, the draft Revised Language Policy for Higher Education, 

2017, which was published for comment in Government Gazette No. 41463 

of 23 February 2018. 

25. Finally, we point out the obvious, viz. that section 6 of the Constitution is a 

"founding provision". 

WHAT IMPLICATIONS THIS COURT’S DECISION IN AFRIFORUM 

HAVE ON THE QUESTIONS RAISED IN THIS APPLICATION 

26. AfriForum is readily distinguishable from this case in a number of 

fundamental respects. 

27. In the AfriForum matter: 

27.1. The legal dispute concerned a decision by the University of the Free 

State (UFS) to adopt a new language policy in March 2016. The new 

policy replaced Afrikaans and English as instruments of parallel 

medium of instruction with English as the primary medium. 

27.2. At the core of that dispute was the contention that the "unintended 

consequence" of the parallel-medium policy segregated the lecture 

rooms along racial lines; it also generated racial tensions and 

complaints from both staff and students. This does not obtain in 
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casu. 

27.3. A research report had found that the parallel-medium policy was 

entrenching racial separation and impeding racial integration. This 

does not obtain in casu. 

27.4. The underlying complaint in AfriForum was articulated in the 

following terms by the SCA:  In 2003 UFS adopted a dual-medium 

language policy. There were no resource constraints (cost, human 

resources and infrastructure) to continuing with the policy. Section 

29(2) therefore required UFS to continue with the 2003 policy 

because it was "reasonably practicable" to do so. When the problem 

of the racial segregation arose, UFS was not entitled to abandon the 

2003 policy only because of this problem. It had to consider all 

"reasonable educational alternatives" before departing from the 

2003 policy. This assessment involved taking the listed criteria of 

equity, practicability and historical redress into account. A proper 

consideration of these criteria would have involved balancing the 

relevant constitutional considerations and standards, and would not 

have led to the 2003 policy being abandoned solely to promote racial 

integration. In other words, UFS ought to have employed other 

means, without limiting the right of Afrikaans-language-speakers to 
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their language of choice, to solve this problem.
38

 In casu the Court a 

quo did not, as we have seen, perform this exercise. 

28. We turn to the present matter: 

28.1. First, the Applicants accept that in the determination of reasonable 

practicability, there is a two-fold test, viz: (a) a consideration of 

constitutional norms, including equity, redress, desegregation and 

non-racialism; and (b) resource constraints (cost, human resources 

and infrastructure). Also of relevance to the context specific 

analysis, is, we submit, the impact of the NLP on the extant rights of 

the Afrikaans speaking community which fall to be considered with 

due regard to: (i) the demographics of the Afrikaans-speaking 

community; (ii) the fact that there is presently one campus of one 

university meeting the needs of the entire Afrikaans community; and 

(iii) the systematic obliteration of Afrikaans as a medium of 

instruction at universities leads to the inevitable demise of the 

language. 

28.2. Second, the adoption of the NLP did not come about as a result of a 

complaint or a fear of segregation and impediments of access and in 

this respect this matter is vastly distinguishable from AfriForum. 

                                                           
38

 University of The Free State v Afriforum and Another 2017 (4) SA 283 (SCA) at par 23. 
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28.3. Third, and in any event, if there were a complaint or a fear of 

segregation and impediments to access, which is not the case, the 

NLP does not address this given that the determination of language 

is underpinned by factors such as: (a) the proficiency of a lecturer; 

(b) the nature of the subject-matter; (c) the vote of the class; and (d) 

factors such as the reasonable practicability or pedagogic soundness. 

Simply put, these considerations do not respond to the complaints of 

equity and/or segregation.  

28.4. Fourth, the statistics differ vastly: As SU shows, 85% of the English-

speaking students who entered the SU between 1995 and 2015 were 

white. Accordingly, we submit, the NLP is aimed at addressing the 

needs of English speaking white students as opposed to students of 

colour; this does not meet the objectives of racial equity or 

integration. Viewed as such, the NLP is a response to affording 

priority to the needs of English-speaking white students, at the 

expense of Afrikaans-speaking students who are both white and 

students of colour. 

28.5. We also refer to what we have said hereinabove regarding the 

demographics of the SU's main feeder area which differ dramatically 

from those of the UFS (coupled with the close proximity of three 

other universities which provide tuition exclusively in English) – a 
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university which, we should point out, is situated close to the NWU 

of which the Potchefstroom campus language policy requires tuition 

in both Afrikaans and English. 

IS BIOWATCH APPLICABLE IN THIS MATTER AND, IF SO, IS THE 

COSTS ORDER GRANTED BY THE HIGH COURT IN ACCORDANCE 

WITH BIOWATCH? 

29. The principle enunciated by this Court in Biowatch, has now become firmly 

entrenched in the field of constitutional law. 

30. In Biowatch, this Court substantially adapted the general approach to costs 

orders; it held that the general rule is not to award costs against unsuccessful 

litigants when they are litigating against state parties and the matter is, as 

here, of genuine constitutional import.
39

 

31. In Biowatch and in subsequent judgments
40

, this Court emphasised that 

judicial officers should caution themselves against discouraging those trying 

to vindicate their constitutional rights by the risk of adverse costs orders if 

they lose on the merits; particularly, those seeking to ventilate important 

constitutional principles should not be discouraged by the risk of having to 

pay the costs of their state adversaries merely because the court holds 
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 At par 24. 
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 For example:  Helen Suzman Foundation v President of the Republic of South Africa and Others 2015 (2) SA 1 

(CC) at par 36-38. 
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adversely to them.
41

 

32. However, as recognised by this Court in Lawyers for Human Rights v 

Minister in the Presidency and Others 2017 (1) SA 645 (CC) at par 18, 

the Biowatch principle does not mean risk-free constitutional litigation. This 

Court reaffirmed the principle as stated in Biowatch, viz that if the 

constitutional grounds of attack are frivolous or vexatious, or if the litigant 

has acted from improper motives or there are other circumstances that make 

it in the interests of justice to order costs, a costs order may be awarded. 

This Court further observed that the High Court controls its process and that 

it does so with a measure of flexibility. So a court must consider the 

"character of the litigation and [the litigant's] conduct in pursuit of it", even 

where the litigant seeks to assert constitutional rights.
42

 

33. In the present instance, the Court of first instance made no finding that any 

of the constitutional grounds relied on by the Applicants falls within the 

exception to Biowatch.  For that reason alone, we submit that it was not 

open to the Court of first instance to have granted an adverse costs order 

against the Applicants.  

34. Furthermore, as we have shown, the Court of first instance seemed to have 

been oblivious to the fact that the Biowatch principle was pertinently 
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 Lawyers for Human Rights v Minister in the Presidency and Others 2017 (1) SA 645 (CC) at par 17. 
42

 At par 18. 
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invoked before it by the Applicants.
43

  

35. In any event, we submit that there are no grounds for a costs order to be 

granted against the Applicants. In particular: 

35.1. First, the Court of first instance recognised that section 29(2) of the 

Constitution is at the centre of the Applicants’ attack.
44

 

35.2. Second, despite a very similar challenge in AfriForum, in the latter 

case, this Court held that there was no reason to interfere with the 

costs order granted by the SCA, viz, that there would be no order as 

to costs.
45

  Indeed, according to the judgment of the SCA, the 

Biowatch principle applied in the case of AfriForum (as the 

Applicant) as its real purpose was to vindicate the language rights of 

Afrikaans-speaking students.
46

 That reasoning, we submit is no 

different to the underlying imperatives of the subject application. 

35.3. Third, more recently in Harrielall v University of KwaZulu-Natal 

(CCT100/17) [2017] ZACC 38; 2018 (1) BCLR 12 (CC) (31 

October 2017) this Court held as follows (which findings we 

submit, find direct application to the present challenge): 
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 University of The Free State v Afriforum and Another 2017 (4) SA 283 (SCA) at par 45. 
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35.3.1. Absent the exceptions identified in Lawyers for 

Human Rights, the Biowatch rule must be followed.
47

 

35.3.2. It cannot be gainsaid that the University is an organ of 

state. It is a public institution through which the State 

discharges its constitutional obligation to make access 

to further education realisable.
48

 

35.3.3. The SCA was not correct that the Biowatch principle 

did not apply because "no constitutional issues were 

implicated"; and that the case was simply a review of an 

administrative decision of the university.
49

   

35.3.4. The constitutional issues raised by the case are two-

fold. First, a review of administrative action under 

PAJA constitutes a constitutional issue.
50

   Second, in 

applying for admission the applicant sought to have 

access to further education for training that would 

qualify her to practise medicine; section 29 of the 

Constitution was thereby implicated.
51
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36. For all of these reasons, we submit that the Court of first instance erred in 

granting an adverse costs order against the Applicants. 

37. We also submit that if this Court is with us on this aspect of the matter, the 

Applicants would have been substantially successful and the Respondents 

should be ordered to pay the costs of the application for leave to appeal and 

the appeal, also because they declined a proposal by the Respondents that 

the Court of first instance be approached in terms of rule 42(1)(b) on the 

basis of a patent error, as they declined a proposal that they should abandon 

the costs order. 

CONCLUSION 

38. For all of the reasons addressed in these submissions, we submit that we 

have demonstrated that: (a) there are grounds for leave to appeal to be 

granted and that such leave ought to be granted; and (b) the appeal ought to 

succeed. 
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Counsel for the Applicants 
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