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1. Upon reflection, we are of the view that there is an aspect of our written 

submissions in this matter in response to the Chief Justice's directions of 1 

March 2018 which calls for a more nuanced approach. 

2. It concerns the question whether public universities have obligations in 

relation to the advancement of all official languages in the Constitution 

under section 6 thereof.  

3. In paragraph 22 of our submissions,
1
 we say the following: 

"We accept that Afrikaans is not an indigenous language as contemplated 

by section 6(2) of the Constitution; the reason for this is most plainly 

apparent from the dictum of Moseneke DJP as he then was in Ermelo 

where he referred to certain languages that 'languished in obscurity and 

under-development'." 

4. This is the necessary outcome of the introductory part of section 6(2) which 

provides as follows: 

"Recognising the historically diminished use and status of the indigenous 

languages of our people, the state must take practical and positive 

measures to elevate the status and advance the use of these languages." 

5. Although Afrikaans has a past history of diminished status, that certainly did 

not obtain when the Constitution commenced, not least because of the 

efforts of the apartheid government to promote the language, a fact which, in 
                                                           
1
 Page 36. 
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recent times, has, somewhat illogically, redounded to the language's 

detriment.  

6. However, this does not mean that Afrikaans is not an indigenous language. 

In this regard we refer to what Sachs J said in the Ex parte Gauteng 

Provincial Legislature: In re Dispute Concerning the Constitutionality of 

Certain Provisions of the Gauteng School Education Bill of 1995:
2
  

"The fourth assumption is that the Afrikaans language is one of the cultural 

treasures of South African national life, widely spoken and deeply 

implanted, the vehicle of outstanding literature, the bearer of a rich 

scientific and legal vocabulary and possibly the most creole or 'rainbow' of 

all South African tongues. Its protection and development is therefore the 

concern not only of its speakers but of the whole South African nation. In 

approaching the question of the future of the Afrikaans language, then, the 

issue should not be regarded as simply one of satisfying the self-centred 

wishes, legitimate or otherwise, of a particular group, but as a question of 

promoting the rich development of an integral part of the variegated South 

African national character contemplated by the Constitution. Stripped of 

its association with race and political dominance, cultural diversity 

becomes an enriching force which merits constitutional protection, thereby 

enabling the specific contribution of each to become part of the patrimony 

of the whole." 

7. This passage was echoed and embraced by Moseneke DCJ in Head of 

Department, Mpumalanga Department of Education and Another v 

                                                           
2
  1996 (3) SA 165 (CC) at par 49. 
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Hoërskool Ermelo and Another.
3
 

8. The implicit distinction in section 6(2)(b) of the Constitution between 

historically diminished indigenous languages and Afrikaans, the 

"privileged" indigenous language, is echoed in paragraph 1 of the current 

Language Policy for Higher Education ("LPHE") where the following is 

said: 

"The existence of different languages was recognised and perversely 

celebrated to legitimise the policy of 'separate development' that formed 

the cornerstone of apartheid. However, in practice, all our languages were 

not accorded equal status. The policy of 'separate development' resulted in 

the privileging of English and Afrikaans as the official languages of the 

apartheid state and the marginalisation and under-development of African 

and other languages."  

9. Paragraph 3 of the LPHE contains the following: 

"The role of all our languages 'working together' to build a common sense 

of nationhood is consistent with the values of 'democracy, social justice 

and fundamental rights', which are enshrined in the Constitution. The 

Constitution, in line with its founding provisions of non-racialism, non-

sexism, human dignity and equity, not only accords equal status to all our 

languages, but recognises that given the marginalisation of indigenous 

languages in the past, the state 'must take practical and positive measures 

to elevate the status and advance the use of these languages' (Section 6 (2) 

                                                           
3
 2010 (2) SA 415 (CC) at par 48. 
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of the Constitution)." 

10. Paragraph 5 deals with the status quo and says that "(l)anguage has been 

and continues to be a barrier to access and success in higher education; 

both in the sense that African and other languages have not been developed 

as academic/scientific languages and insofar as the majority of students 

entering higher education are not fully proficient in English and Afrikaans". 

11. Paragraph 6 articulates the goal as follows: 

"The challenge facing higher education is to ensure the simultaneous 

development of a multilingual environment in which all our languages are 

developed as academic/scientific languages, while at the same time 

ensuring that the existing languages of instruction do not serve as a 

barrier to access and success. The policy framework outlined below 

attempts to address this challenge." 

12. The relevant features of the policy framework-  

12.1. postulate the retention of Afrikaans as a medium of academic 

expression and communication in higher education and is committed 

to ensuring that the capacity of Afrikaans to function as such is not 

eroded;
4
  

12.2. stipulate that the sustainability of Afrikaans as a medium of 

                                                           
4
 Par 15.4. 
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academic expression and communication can be ensured through a 

range of strategies, including the adoption of parallel and dual 

language medium options, which would, on the one hand, cater for 

the needs of Afrikaans language speakers and, on the other, ensure 

that language of instruction is not a barrier to access and success;
5
 

12.3. call for the promotion of multilingualism and the enhancement of 

equity and access in higher education through the development, in 

the medium to long term, of South African languages as mediums of 

instruction in higher education, alongside English and Afrikaans;
6
 

and  

12.4. the retention and strengthening of Afrikaans as a language of 

scholarship and science.
7
 

13. The revised draft Language Policy for Higher Education 2017,
8
 

acknowledges in its Preamble that "there has been little progress made in 

exploring and exploiting the potential role of indigenous African languages 

in facilitating access and success as well as the intellectualisation of these 

languages in higher education", a goal which the First Applicant explicitly 

embraces in its constitution. 

                                                           
5
 Par 15.4.4. 

6
 Par 21.  

7
 Par 21. 

8
 Published in Government Gazette No. 41463 of 23 February 2018, Government Notice No. 147. 
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14. The policy seeks to promote parity of esteem of indigenous official 

languages in the higher education system of South Africa and defines 

indigenous languages as languages that are native to a region or country and 

spoken by indigenous people. Significantly indigenous official African 

languages of South Africa as referred to in the Constitution of the Republic 

of South Africa are defined as inclusive of Afrikaans and the concept 

official African languages is similarly defined as inclusive of Afrikaans.  

15. What is as clear as daylight, is that what would be entirely inconsistent with 

the overall approach of the Constitution, the current LPHE and the proposed 

new Language Policy for Higher Education 2017, would be the decline of 

Afrikaans' status as an academic language, a scientific language and a 

language of tertiary education. In this regard the Court can take judicial 

notice of the widely reported fears that Afrikaans is now also under threat at 

the Potchefstroom Campus of the NWU, the last place in the world where 

one can still obtain a university degree in Afrikaans. 

JAN HEUNIS SC 

KARRISHA PILLAY 

Counsel for the Applicants 

27 March 2018 

Chambers, Cape Town 


