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1. This document responds to the Chief Justice's directions of 31 August 2018 

(received on 3 September 2018) that parties seeking to rely in argument on 
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specific portions of the record, are invited to furnish the Registrar with 

English translations of those portions by 15h00 on Friday, 7 September 

2018.  

2. Since there was insufficient time to identify and translate portions of the 

record we resolved to provide the Court with an English synopsis which 

draws on the record, i.e. the founding, answering and replying affidavits and 

annexures, which underpins the Applicants' argument instead of providing 

the Court with freestanding translated parts of the record. 

3. This was as much as we were capable of in the limited time at our disposal 

and if this methodology, which, we submit, facilitates a better understanding 

of the Applicants' case, is not acceptable to the Court, we would simply ask 

that everything herein be discarded with the exception of paragraphs 155 

and 160 which mainly consist of translations of annexures "B" and "C" to the 

Applicants' written submissions in response to the Chief Justice's directions 

of 1 March 2018.1 

4. On the Respondents' own version the emphasis in the 2014 language policy 

was more on the judicious application of Afrikaans and English in a more 

equal partnership. The emphasis shifted from Afrikaans in a multilingual 

context to a multilingual context which also provided for Afrikaans.2 

5. It extended the multilingual context of the SU's language policies and put the 

emphasis on the role of multilingualism and diversification of the SU in order 

to make it more inclusive. It also provided that the English offer had to be 

                                                           
1
 Pp.51-80. 

2
 AA: Record of appeal Vol 14, p.1898, para 65. 
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increased to make optimal provision for study and teaching for all South 

Africans at the SU. The policy recognised language diversity and promoted 

access for personnel and students.3 

6. The 2014 policy provided that Afrikaans and English were the languages of 

learning and instruction at the SU and that the University was dedicated to 

extend the academic application of both.4 

7. It specified official bilingualism for the SU by providing that the institutional 

languages were Afrikaans and English.5  

8. The Applicants claim that although Afrikaans and English were notionally 

placed on an equal footing, the so-called T-option classes in which English 

dominated, became the new norm and the campus veered towards that 

language.6 

9. They also claim that the most important reason for this was not 

transformation, which should also have seen concerted efforts to empower 

brown students to attend the University in increasing numbers, but the 

phenomenal growth of historically white English-speaking students and the 

appointment of lecturers who were unable to lecture in Afrikaans.7 

10. The Anglicisation of the University had very little to do with transformation, as 

evidenced by the fact that 80% of the English-speaking students who 

enrolled at the university between 1995 and 2015 were white.  

                                                           
3
 Record of appeal Vol 14, p.1899, para 66.1. 

4
 Record of appeal Vol 14, p.1901, para 66.6 

5
 Record of appeal Vol 14, p.190, para 66.3. 

6
 FA: Record of appeal Vol 1, p.31, para 46.23. 

7
 FA: Record of appeal Vol 1, p.63, para 58. 
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11. It is an important fact that when matters came to a head during the second 

half of 2015, the Task Team that had been appointed in May 2015 was in the 

process of investigating the problems with the implementation of the 

language policy that had been raised by Open Stellenbosch and the SRC 

with a view to making proposals as to how best to address those problems.8 

12. This occurred after Open Stellenbosch and the SRC handed two memoranda 

to management on 13 and 14 May 2015 respectively.9 

13. Significantly, in its memorandum10 the SRC recommended, in light of the 

growing concern about the SU's language policy, that all classes be taught in 

parallel medium as stipulated in section 7(c) with a greater focus on parallel 

medium and a lesser focus on real-time interpretation in classes. This it 

presented as a long term solution which it would have liked to have seen 

accelerated. The aim at that stage was 75%/75% by 2020, but the SRC 

wanted it to be fully parallel by 2020 with clear interim strategic targets set in 

place.11 

14. In the answering affidavit the Second Respondent, Mr George Steyn, says 

that it became apparent early in the 2015 academic year that the application 

of the 2014 language policy did not result in satisfactory access for students 

who did not understand Afrikaans and that during April 2015 some students 

on campus started protesting over problems for non-Afrikaans-speaking 

students in regard to the 2014 language policy.12 

                                                           
8
 FA: Record of appeal Vol 1, p.107, para 150.  

9
 FA: Record of appeal Vol 1, p.107, para 149. 

10
 Annexure "DR25" to the FA, Record Vol 6, p.664. 

11
 Record of appeal Vol 6, p.666.   FA, Record Vol 1, p.75, paras 80 and 81. 

12
 Record of appeal Vol 14, p.1902, para 68. 
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15. The unhappiness among students over the 2014 language policy ultimately 

led to Open Stellenbosch and the SRC handing the two memoranda to the 

Rector's Management Team ("management") on 13 and 14 May 2015 

respectively concerning the problematic aspects of the implementation of the 

2014 language policy.13 

16. This led to the appointment of the Task Team referred to hereinabove (to be 

distinguished from the Working Group which was appointed in 2016) to 

investigate the matter and to make proposals in regard thereto.14 

17. On 20 August 2015 a documentary video entitled "Luister/Listen" which 

included interviews with SU students and a lecturer was released on social 

media platforms. Significantly Mr Steyn claims that in the video the 

participants share their experience that the language policy benefited 

Afrikaans-speaking students and that students who did not speak Afrikaans 

did not have comprehensively satisfactory access to education at the SU.15 

This video is comprehensively dealt with in the replying affidavit.16 

18. This led to a flurry of activity. On 28 August 2015 the Senate adopted a 

motion in which it recognised the complexity of the situation and the 

relationship between the language policy and transformation.17 

19. On 4 September 2015 the Vice-Rector, Prof Arnold Schoonwinkel, sent a 

memorandum to the Deans requesting them to complete a list about the 

                                                           
13

 Record of appeal Vol 14, p.1904, para 71. 
14

 Record of appeal Vol 14, p.1904, para 72. 
15

 Record of appeal Vol 14, p.1905, para 74. 
16

 Record of appeal Vol 32, p.3765, para 52. 
17

 Record of appeal Vol 14, p.1905, para 75. 
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language capabilities of the teaching personnel in their faculties.18 

20. On 9 September 2015 the Task Team finalised their report, including their 

proposals regarding reviewing the language policy and formulating an 

implementation plan.19 

21. The Open Stellenbosch memorandum is annexure "GMS10" to the AA20 and 

the SRC memorandum is annexure "GMS11".21  

22. In its memorandum Open Stellenbosch inter alia demanded that by January 

2016 –  

22.1 all classes had to be available in English;  

22.2 the use of translators and translation-devices had to be discontinued; 

22.3 Afrikaans could not be a requirement for employment or appointment 

to leadership positions; and  

22.4 the SU had to stop using Xhosa as a front for multilingualism when it 

had clearly invested minimal resources in its development on 

campus, alternatively significant investment had to be directed at 

developing Xhosa on campus.22 

23. That the SU language policy was the primary focus of the Open Stellenbosch 

campaign was confirmed in the affidavit in the first (AfriForum Youth) 

                                                           
18

 Record of appeal Vol 14, p.1906, para 76. 
19

 Record of appeal Vol 14, p.1906, para 77. 
20

 AA: Record of appeal Vol 21, p.2523. 
21

 AA: Record of appeal Vol 21, p.2535. 
22

 Record of appeal Vol 21, p.2525. 
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application deposed to by Mr Philemon Mogale.23 According to paragraph 40 

of his affidavit,24 Open Stellenbosch adopted a set of demands, some of 

which were the following: 

23.1 By January 2015 all classes had to be available in English. The use 

of translators and translation devices had to be discontinued. All 

official and unofficial communications from management, faculties 

and university departments had to be available in English. 

23.2 Afrikaans could no longer be a requirement for employment or 

appointments to leadership positions.  

24. By contrast: 

24.1 The SRC set in motion a qualitative consultative process where all 

leadership bodies resorting under it were employed to discuss the 

relevant issues with their constituents at grassroots level.  

24.2 These included all residences and private student organisations 

represented by the Prim Committee, all societies as represented by 

the Societies Council and all faculty committees represented by the 

Academic Affairs Council.  

24.3 Representatives of these constituencies then reported back on their 

internal discussions.  

24.4 All reports were recorded and afforded equal weight and importance.  

24.5 Students were also encouraged to mail their concerns and 
                                                           
23

 Annexure "DR28" to the FA: Record of appeal Vol 7, p.687, para 35. 
24

 Record of appeal Vol 7, p.689. 
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suggestions regarding the language policy to the official SRC 

website where valuable responses were received. 

24.6 It could confidently say that a comprehensive dataset had been 

compiled over three weeks which should lend credibility to the SRC's 

recommendations. 

24.7 The recommendations were based on students' needs and 

experiences and addressed the long term language strategy as well 

as interim measures to be taken.25  

25. In the event the SRC recommended that –  

25.1 all classes be taught in parallel medium with greater focus on parallel 

medium and less focus on real-time interpretation in classes as a 

long term solution which it would like to see accelerated;  

25.2 that full parallel medium by 2020 should be substituted for the 

current aim of 75%/75% with clear interim strategic targets set in 

place; 

25.3 there could be exceptions for modules where it is preferable to have 

a T-option, but it would have to be implemented in such a way that 

students understand all content discussed during a lecture, as 

opposed to only 50% covered in their language of choice;26 

25.4 the language policy should be rewritten to explicitly afford both 

Afrikaans and English equal status; 

                                                           
25

 Annexure "GMS11" to the AA: Record of appeal Vol 21, p.2536. 
26

 Record of appeal Vol 21, p.2537 
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25.5 since a large part of the language problem lies in the application of 

the language policy and plan, it should be addressed immediately by 

implementing a structure by which lecturers are held accountable, a 

proposal of particular importance in the T-option module context as 

numerous constituencies complained about lecturers ending up 

lecturing only in one language in which regard practical suggestions 

were made; 

25.6 the class representative structure system be restructured and class 

representatives be sensitised to play a more active role in 

representing the academic needs of students; 

25.7 a simple and accessible mechanism was needed to keep lecturers 

accountable;  

25.8 translation services had to be made less cumbersome; and  

25.9 recruitment officers had to be expressly instructed to explain the 

language proposition of the SU in a non-misleading way when 

interacting with potential students thus allowing them to make an 

informed decision when considering different universities.27 

26. The Task Team responded to these memoranda in their report of 9 

September 2015.28 

27. It recommended that – 

27.1 the policy be amended to demonstrate the equal commitment to the 
                                                           
27

 Record of appeal Vol 21, p.2537. 
28

 AA: Record of appeal Vol 14, p.1906, para 77;  Annexure "GS1" to annexure "DR57" to the FA: 
Record of appeal Vol 8, p.788. 
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use of Afrikaans and English; 

27.2 in this regard the policy should be clear about affording equal status 

to Afrikaans and English as languages applied in learning and 

teaching at the SU and the advancement of both languages as 

academic languages and of Xhosa where feasible;  

27.3 it should confirm the SU's commitment to the development of Xhosa 

as an academic language; 

27.4 modules with high enrolments should be considered for conversion 

to parallel medium teaching in 2016, especially where classes were 

offered in multiple groups already;  

27.5 longer term strategies should be formulated in partnership with 

faculties to increase the multilingual offer above 75% Afrikaans and 

75% English;  

27.6 an implementation plan and good practice guidelines should be 

compiled for the T-option (dual medium) in collaboration with the 

language centre;  

27.7 it had to be ensured that the recruitment message matches the 

students' language reality on the campus.29 

28. The Task Team's report records that since 2002 the language policy of the 

SU had been developed and devised in accordance with the Ministerial 

Language Policy for Higher Education ("LPHE") which provides guidance in 

                                                           
29

 Record of appeal Vol 8, p.789. 
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the context of a strongly multilingual society and the provisions for 

multilingualism contained in the Constitution and the South African Use of 

Official Languages Act, 2012. 

29. According to it some of the most important issues in the LPHE that are also 

accommodated in the SU language policy with reference to the relevant 

paragraphs of the LPHE were: 

29.1 A general acceptance of English and Afrikaans as established 

languages of instruction and the need to develop other languages for 

this purpose (LPHE para 15). 

29.2 The position of Afrikaans as a language of scholarship and science 

and a national resource (LPHE para 15.5) while acknowledging the 

challenges of the use of Afrikaans, but also the solution (at least in 

part) to these challenges, namely that a range of strategies be 

employed to cater for the needs of students from different language 

communities, including the Afrikaans language community 

(specifically LPHE para 15.4.4). This very provision is described as 

the cornerstone for the diversified approach in the SU language 

policy and language plan. 

29.3 It claims that the SU language policy and language plan were fully in 

agreement with the summary of the LPHE (LPHE para 21).30 

30. We would note in passing that Dr Antoinette van der Merwe, who was the 

convenor of the Task Team, later became the Chair of the Working Group 

                                                           
30

 Annexure "GS1" to annexure "DR57" to the FA: Record of appeal Vol 8, p.790-791. 
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and that Prof Arnold Schoonwinkel, the Vice-Rector, also served on the Task 

Team.  

31. The report specifically mentions that the Task Team had taken note of the 

political/ideological nature of the Open Stellenbosch language debate and 

had decided to not become involved in the debate themselves.31 

32. Significantly, as is apparent under the heading "Policy suggestions",32 the 

Task Team adopted mainly the SRC's recommendations and not those of 

Open Stellenbosch.  

33. The Task Team's recommendations were provided to Open Stellenbosch 

under cover of a letter from Prof Schoonwinkel.33 

34. On 28 September 2015 the First Respondent (Rector) himself reported to the 

Council that the policy which the Council had approved at the end of 2014 

gave expression to the SU's approach to multilingualism because it involved 

a dynamic interaction between languages and not only co-existence of two 

languages next to each other.34 

35. Management was of the view that the language policy complied with the 

requirements of equity, applicability and the need for redress provided for in 

section 29(2) of the Constitution and that was consistent with the values of 

the LPHE. 

36. Having emphasised that the retention of Afrikaans as a language of 

                                                           
31

 Record of appeal Vol 8, p.791. 
32

 Record of appeal Vol 8, p.792. 
33

 Record of appeal Vol 7, p.692, paras 46 and 47. 
34

 Annexure "GMS17" to the FA: Record of appeal Vol 21, p.2581;  AA: Record of appeal Vol 14, 
p.1907, para 79. 
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instruction should not be regarded as adherence to a political ideology or 

mechanism of exclusion, he said that the Task Team was investigating 

actions to implement the language policy and as to how the multilingual offer 

could be extended through parallel medium education as also how the T-

option could be supplemented or converted to full parallel medium where 

possible.35 

37. On 15 October 2015 the SU's Institutional Forum, established in terms of 

section 31 of the Higher Education Act and of which the main function is to 

advise the Council, made certain proposals of its own regarding the Task 

Team's proposed amendments to the language policy motivating their 

proposal with reference to section 6(4) of the Constitution and section 2 of 

the Use of Official Languages Act, No. 12 of 2012, which identifies as one of 

its objects the promotion of parity of esteem and equitable treatment of the 

official languages of the Republic.36 

38. Paragraph 1.1.3, of which a loose translation follows, is particularly 

illuminating: 

"By virtue of the provisions of section 29(2) of the Constitution, the SU has a 

deep moral duty towards the Afrikaans-speaking population of the Western 

Cape, the Northern Cape and the southern part of Namibia to guarantee a 

continued Afrikaans offer. Approximately 50% of the population of the 

Western Cape has Afrikaans as a first language, approximately 60% of the 

population of the Northern Cape are Afrikaans-speaking and between 35 and 

                                                           
35

 Record of appeal Vol 21, p.2582. 
36

 AA: Record of appeal Vol 14, p.1908, para 80;  annexure "GMS18" to the FA: Record of appeal 
Vol 21, p.2583. 



 
 
 

Page 14 

60% of the population of the southern parts of Namibia are Afrikaans-

speaking. In view of the fact that many of these people come from areas 

where English is hardly used, they are not well equipped to function 

effectively in an English academic environment." 37 

39. Paragraph 1.1.4 reads as follows: 

"If the status of Afrikaans and English are not pertinently guaranteed as 

languages of equal rank, the danger exists that the SU would gradually 

become unilingual English, which would be a huge injustice to the Afrikaans-

speaking component of the population of the south western part of the 

continent." 38 

40. In paragraph 7.7 of his affidavit in the second (AfriForum Youth) application, 

Mr Steyn relates that between 19 to 23 October 2015 there were Fees Must 

Fall actions on the SU campus which disrupted classes to such an extent 

that the semester had to be lengthened by one week and exams postponed 

by one.39 

41. Thus, in October 2015 attention to orderly progress in regard to the language 

issues became diverted during the ensuing weeks by serious unrest both 

nationally and at Stellenbosch. Although much of the unrest had to do with 

fees, management claimed to have had grounds, which it thought were 

justifiable, that it would extend, at Stellenbosch, to the matter of language in 

the context of transformation. 

                                                           
37

 Annexure "GMS18" to the FA: Record of appeal Vol 21, p. 2583. 
38

 Annexure "GMS18" to the FA: Record of appeal Vol 21, p.2583. 
39

 Record of appeal Vol 8, p.770, para 7.7. 



 
 
 

Page 15 

42. In this regard Judge Howie, who was later appointed by Council to 

investigate large scale deviations (in 2016) from the 2014 language policy, 

quoted from the Vice-Rector's evidence according to which, while the 

language question was being attended to, there was widespread campus 

unrest a few days before the 12 November 2015 statement (with which we 

shall shortly deal) which was clearly inspired by what was styled as a 

significant risk that language might become the unrest target at Stellenbosch 

in the same way that memorials to Cecil Rhodes had been at UCT.40 

43. On 11 November 2015 management met with the Deans41 and introduced to 

them a document styled "Statement by Rector's management team on the 

language policy and the implementation of language at the institution".42 This 

occurred one day after management was asked at a meeting of the Council's 

Exco whether there was anything to report on language matters, only to be 

told that there was not but would be in March 2016.  

44. On 12 November 2015 members of the Senate were invited to a meeting 

where the statement was discussed and on the same day it was published.43 

45. Significantly paragraph 81 of the answering affidavit44 simply repeats 

paragraph 7.7 of the affidavit deposed to by Mr Steyn in the second 

(AfriForum) application,45 to wit that during the period 19 to 23 October 2015 

there were several Fees Must Fall protest actions on the SU campus which 

                                                           
40

 Annexure "DR68" to the FA: Record of appeal Vol 9, p.970, para 7. 
41

 AA: Record of appeal Vol 14, p.1909, para 83;  Annexure "DR18" to the FA: Record of appeal 
Vol 6, p.654 and with an English version as annexure "GS2" to annexure "DR57" to the FA: Record 
of appeal Vol 8, p.802. 
42

 Record of appeal Vol 8,p.770, para 7.8;  Annexure "GMS15" to the AA: Record of appeal Vol 21, 
p.2552. 
43

 Record of appeal Vol 8, p.771, para 7.9 and 7.10. 
44

 AA: Record of appeal Vol 14, p.1908. 
45

 Annexure "DR57" to the FA: Record of appeal Vol 8, p.770.  



 
 
 

Page 16 

disrupted classes to such an extent that the semester had to be extended by 

one week and the year-end exams postponed by one week. 

46. The next paragraph46 refers to the fact that the Council Exco met on 10 

November 2015, and noted the notifications and recommendation in respect 

of the language policy emanating from the Institutional Forum referred to 

hereinabove as also the communications from management that further 

consultation processes would have to take place before a final draft 

language policy could be submitted to the Council on a later occasion.47 

47. Although the 12 November 2015 statement refers to the fact that language 

task teams had been considering various options for, among others, best 

practice in language implementation in 2016, those recommendations were 

simply abandoned. The following appears in the first paragraph: 

"The following principles, as points of departure related to the Language 

Policy and language implementation, are supported by the Rector's 

Management Team. In this regard, we would like to acknowledge the 

distinctive contribution of the Open Stellenbosch collective in the most recent 

discussions to ensure that language implementation does not form a barrier 

in the way of access to learning opportunities of Stellenbosch University or 

the successful completion of academic programmes." 48 

48. The first sentence of the third paragraph reads as follows: 

"Since English is the common language in South Africa, all learning at 

                                                           
46

 Record of appeal Vol 14, p.1909. 
47

 Record of appeal Vol 14, p.1909, para 82. 
48

 Annexure "GS2": Record of appeal Vol 8, p.802. 
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Stellenbosch University will be facilitated in English, and substantial 

academic support will be provided in other South African languages, 

according to students' needs."  

49. The first sentence of the fourth paragraph reads as follows: 

"For modules with large enrolment numbers, which are divided for 

pedagogical reasons or because of the size limits of available lecture 

venues, the university shall keep on expanding parallel medium instruction in 

lectures. In smaller class groups all information will be conveyed in English."  

50. The first sentence of the penultimate paragraphs reads as follows: 

"The primary language of communication and administration at Stellenbosch 

University will be English, with Afrikaans and isiXhosa as additional 

languages." 49 

51. Having referred to the intention to put the above principles as points of 

departure to the Council at its 30 November 2015 meeting and 

communicating and consulting with the Senate, the penultimate sentence 

reads as follows: 

"In the meantime, the points of departure of this document will be applied as 

from January 2016." 50 

52. This statement not only caused a public furore51 but, despite Council 

attempts to stem the tide,52 it opened the floodgates to such an extent53 that 

                                                           
49

 Annexure "GS2": Record of appeal Vol 8, p.803. 
50

 Annexure "GS2": Record of appeal Vol 8, p.803. 
51

 FA, Record Vol1 p.70, para 68;  FA, Record Vol 1, p.81, para 94. 
52

 FA, Record Vol 1, p.72, para 72;  FA, Record Vol 1, p.73, para 73. 
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on 10 March 2016 and in the context of a second High Court application that 

had been instituted to compel the SU to adhere to its language policy Mr 

Steyn deposed to an affidavit in which he admitted that since the 

commencement of the academic year on 1 February 2016 seven faculties 

deviated from the language specifications as published in the 2016 yearbook 

in 268 modules.54 

53. The only explanation which Mr Steyn himself offered for the position adopted 

in the statement by the Rector's management team of 12 November 2015 

would appear to be the disruption of the campus by Fees Must Fall.55 

54. He also acknowledged that a Council decision of 20 February 2016, 

proposed by Vice-Rector Schoonwinkel and which was designed to 

legitimise the unlawful deviations from the language policy, was legally 

assailable because it amounted to an unlawful amendment in practice of the 

existing language policy.56 

55. That the Council itself was of the view that the university was deviating from 

its existing language policy is evident from the motion which it adopted on 20 

February 2016 according to which an independent person (Judge Howie) 

had to be appointed to investigate the recent process in respect of language 

implementation and to make further findings as to how deviations from the 

process originated and to make recommendations as to how to deal with it in 

the future.57 

                                                                                                                                                                               
53

 FA p.80, para 91. 
54

 FA, Record Vol 1, p.106, para 146.2. 
55

 Annexure "DR57" to the AA: Record of appeal Vol 8, p.770, para 7.8. 
56

 FA, Record Vol 1, p.105,  para 146.1;  p.103, para 142;  p.124, para 200. 
57

 FA, Record Vol 1, p.102, para 138. 
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56. When the Rector wrote the letter to the Senate on 12 November 2015 to 

which the statement was attached in which management effectively 

announced a new language policy, it realised that it would have a significant 

impact on personnel and students alike in 2016.58 

57. It was clear that management's point of departure was that its policies should 

be implemented without delay. 

58. The statement was discussed with Open Stellenbosch and consensus was 

reached regarding the principles for language implementation which 

management expressed in the statement.59 

59. Barely two months after the management report to the Council of 28 

September 2015 referred to hereinabove, on 30 November 2015, the Rector 

informed the Council in his management report of that date,60 after having 

referred to the protest actions on the campus and elsewhere, that they had 

found that the practical outcomes of the language policy were inconsistent 

with their vision for inclusivity.61 

60. Nowhere was any attempt made to explain what caused the shift. It is clear, 

however, that student unrest caused it. 

61.  According to his report, the statement of 12 November 2015 was a synthesis 

of insights since May 2015, composed from the lived experiences of inputs 

regarding language implementation from the student community. It describes 

                                                           
58

 FA, Record Vol 1, p.66, para 61.4. 
59

 FA, Record Vol 1, p.66, para 61.5;  annexure "DR18" to the FA, Record Vol 6, p.654. 
60

 Annexure "GMS21" to the AA: Record of appeal Vol 21, p.2603. 
61

 Record of appeal Vol 21, p.2610;  AA: Record of appeal Vol 14, p.1914, para 91.1. 
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the tone and points of departure for the road ahead.62 

62. That statement63 amounted to a complete capitulation to Open Stellenbosch.  

63. The SU admits that Open Stellenbosch definitely had an influence on the 

review of the language policy, but claims that this was not inappropriate and 

it did not result in the exclusion of other persons or groups who wanted to 

influence the process.64 

64. In the answering affidavit it is claimed that following the submissions made 

by Open Stellenbosch and the SRC during May 2015, and the appointment 

of the Task Team to investigate the matter and to make proposals, 

management also engaged with various student groups regarding the 2014 

language policy and plan and the implementation thereof, including Open 

Stellenbosch.65 

65. On 9 September 2015 the Task Team made its report and made its 

recommendations.66 Thereafter, according to Mr Steyn, the SU did not give 

Open Stellenbosch further opportunity, whether by itself or with other 

selected organisations, to make inputs regarding the language question or 

the language policy review process.67 

66. This is demonstrably untrue because, according to written questions that 

were put to management and responded to by Prof Schoonwinkel,68 which 

                                                           
62

 AA: Record of appeal Vol 14, p.1915, para 99.4;  annexure "GMS21" to the AA: Record of 
appeal Vol 21, p.2610. 
63

 Annexure "GS2" to annexure "DR57" to the FA: Record of appeal Vol 8, p.802. 
64

 Record of appeal Vol 16, p.2068, para 346. 
65

 Record of appeal Vol 16, p.2069, para 347.3. 
66

 Record of appeal Vol 16, p.2070, para 347.4. 
67

 Record of appeal Vol 16, p.2070, para 347.5. 
68

 Annexure "F" to Mr Johan Theron's statement of defence, Vol 38, p.4465. 
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should have been included in the rule 53 record, members of management 

consulted with Open Stellenbosch on 29 September 2015, 2 November 2015 

and 6 November 2015. Significantly he also disclosed that the first draft of 

the 12 November 2015 statement was prepared on 3 November 2015.69 

67.  Prof Schoonwinkel also disclosed, in response to a question as to the date 

on which the statement was discussed with Open Stellenbosch, as follows: 

"A few occasions between 4 and 12 November 2015, with two OS 

representatives." 70 

These facts were clearly not conveyed to Judge Howie, as will become 

apparent when we refer to his report hereinbelow. 

68. Prof Schoonwinkel responded as follows to questions why management did 

not wait until the 30 November 2015 Council meeting to discuss the contents 

of the statement with Council: 

"No policy changes were announced, only proposals regarding 

implementation on operational level."  

And  

"No policy changes were announced, nonetheless, the Rector contacted the 

Council Chair before making the announcement public." 71 

69. The SU claims72 that there is no proof that to the extent that Open 

Stellenbosch influenced the SU, it happened otherwise than through the 
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power of its argument.  

70. The SU has not conveyed those arguments to the Court to allow them to be 

assessed. What we do know, however, is that –  

70.1 notwithstanding the fact that the Task Team had adopted the SRC's 

recommendations and not that of Open Stellenbosch, management 

eventually conceded to Open Stellenbosch's demands;  

70.2 Judge Howie found that management had adopted the statement of 

12 November 2015 as a result of the October 2015 student unrest;  

70.3 before the adoption of that statement, management had been in 

constant touch with Open Stellenbosch or representatives of Open 

Stellenbosch, a fact not disclosed in the answering affidavit;  

70.4 when it was proposed in Council that it should adopt as its in-

principle position equality for Afrikaans and English as languages of 

instruction, the Chairman said that if that were to happen the US 

would burn. 

71. Mr Steyn himself provides the proof that Open Stellenbosch members were 

involved in the unrest by disclosing that the SU had successfully applied for 

an interim interdict to restore the Wilcox building which the Respondents 

(including two Open Stellenbosch members) had occupied to the SU and to 

vacate the building. The SU also got interdictory relief against the 

Respondents in the following terms: 

"5.1 Interdicting and restraining the Respondents from re-occupying the 
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said building, or from entering or occupying any other building of the 

Applicant without lawful right to do so; 

5.2 Disrupting or otherwise interfering unlawfully in any way with the 

normal activities of the Applicant, including but not limited to: 

 5.2.1 The administration of the Applicant; 

5.2.2 All lectures, tutorials, practical periods, official meetings and 

official events, including sporting and cultural events, on all 

campuses; 

5.2.3 The work of all libraries; 

5.2.4 Graduation ceremonies; and  

5.2.5 Examinations and tests;  

5.3 Barricading or obstructing any entrances to campuses or buildings of 

the Applicant; 

5.4 Barricading or obstructing any streets leading to campuses or 

buildings of the Applicant; 

5.5 Damaging any buildings or other property of the Applicant; 

5.6 Damaging any other property, including motor vehicles, present on 

any of the Applicant's campuses, including its Stellenbosch and 

Tygerberg campuses; 

5.7 Assaulting, intimidating, threatening, harassing, harming or detaining 

or attempting to detain: 
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 5.7.1 Any employee of the Applicant; 

 5.7.2 Any students of the Applicant; and 

5.7.3 Any persons present on any of the Applicant's campuses, 

including its Stellenbosch and Tygerberg campuses; 

5.8 Inciting persons to re-occupy the said building, or to enter or occupy 

any other building of the Applicant without lawful right to do so, or to 

commit any of the acts described in paragraphs 5.2 to 5.7 above;" 73 

72. When the Rector made a management report to the Council on 30 

November 2015,74 he commenced by saying that higher education in South 

Africa will never be the same after the week of 19-23 October 2015.  

73. It had to be accepted that the SU and other institutions of higher education 

now have to deal with a new norm which will include, for example, protest 

action. 

74. The SU recognises the right of students to participate in protest as long as it 

does not disrupt academic and administrative activities and does not cause 

damage to university property or interfere with the rights of students to 

study.75 

75. On 22 October 2015 management agreed to abandon the interdict. In the run 

up to the 12 November statement, management met with Deans, the SRC 
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and Open Stellenbosch.76 

76. On 23 October 2015 the Rector apologised to students for the pain and 

trauma which were caused when students who occupied a university building 

were removed.77 He was referring to protesting students who had occupied 

the Admin B building and the students who were removed with force were 

the ones who declined to heed the court order which was read to them by the 

Sheriff of the Court.  

77. Internal disciplinary steps were also taken against 11 of the Respondents as 

a consequence of which some of them were suspended.78 

78. These examples, so Mr Steyn claims, show that the SU were not unnerved 

by violence and disruption or threats of violence and disruption.79 

79. The claim in paragraph 450.3,80 that it was clear that the protest against the 

increase in English, came from people and groups who wanted to keep the 

SU an Afrikaans university, is incorrect as evidenced by the Gelyke Kanse 

memorandum to the Working Group.81 The claim that public criticism chiefly 

came from the ranks of persons who were members or supporters of Gelyke 

Kanse and AfriForum or AfriForum Youth,82 is also not correct. 

80. Mr Steyn repeatedly says that there are huge differences between the new 

language policy and the proposal which management made in November 
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2015.83 As far as critical substance is concerned, that is also not correct.  

81. In paragraph 577,84 he says that it is not true that Open Stellenbosch had an 

opportunity to make inputs before the draft policy was tabled and that the 

only opportunity which Open Stellenbosch had before the commencement of 

the process of review was during the investigation of the Task Team 

between May and September 2015. We have already shown why this is 

incorrect.  

82. In paragraph 647.1,85 Mr Steyn says that Judge Howie did take the events of 

10 November 2015 up with Vice-Rector Schoonwinkel. 

83. The Howie report in fact confirmed that management had succumbed to 

pressure. Paragraphs 35 and 36 thereof read as follows: 

'[35] I have dealt with the factual disputes for the reasons stated but I 

must stress that those disputes are peripheral to the main question 

which I have been asked. That question is: How did the deviations 

from the Yearbook come about?  

[36] The answer is not hard to find. As 2015 unfolded, complaints were 

increasingly voiced by students not proficient in Afrikaans that tuition 

in Afrikaans excluded them from access to learning and from 

prospects of academic success. This created a language issue 

which festered in the uneasy atmosphere of the national and 

regional campus unrest. The issue was one that troubled the staff 
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and management extensively. A solution was required and the 

unstable climate prompted management to reach a decision sooner 

rather than later. The proposed solution was contained in the RMT 

decision of 12 November. " 86 

84. In fact, Judge Howie himself mentions that as regards the language policy 

the Task Team recommended various measures and good practice 

guidelines to improve the implementation of parallel medium teaching and a 

dual medium T-option.87 

85. In an attempt to meet what it saw as the twin difficulties of the exclusionary 

effect of language and the unstable campus climate, management decided 

upon changes to language implementation which would publicly be declared 

to the university community by way of a media statement, i.e. that of 12 

November 2015.88 

86. At a meeting of the Council's Executive Committee of 10 November 2015, 

the question was asked whether management had anything to say about the 

language issue. The Vice-Chairman of the Council recalled that the Vice-

Rector had said that there was nothing at that stage and that they would only 

be ready to discuss the Policy and the Plan in March 2016.89 

87. In this regard Judge Howie concluded that he doubted that there was a 

responsibility to disclose what was not finally thought through and still subject 

to change on the back of the Vice-Rector's say-so "that apart from the fact 
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that language was not an agenda item, the essence of the contemplated 

changes were not considered materially in conflict with the Policy and the 

media statement was at that point in any event still in embryo".90 

88. However, as Judge Howie pointed out, a draft of the proposed media 

statement was available for discussion the next morning and ready for the 

Rector to inform Mr Steyn about it later in the day. Yet, although he 

concedes that it is arguable that the essence of the decision must have been 

capable of disclosure the previous day, Judge Howie concludes that one 

cannot draw that inference if the decision was not yet ready for final 

formulation. Then he says the following: 

"I doubt that there was a responsibility to disclose what was not finally 

thought through and was still subject to change. In any case, before the 

decision, when finalised and declared, had inevitably to go to the Council I do 

not think that it can be found that its non-mention to the Exco constituted 

culpable non-disclosure." 91 

89. As indicated hereinabove, he does not seem to have been privy to the 

information regarding the involvement of Open Stellenbosch disclosed to 

Council by Prof Schoonwinkel and referred to hereinabove. 

90. In the event the Council's Exco had to call an emergency meeting for 

Sunday, 15 November 2015, and the Council had to reiterate the 

commitment to Afrikaans as a language of instruction on 30 November 2015.  

91. Judge Howie's conclusion overlooks, of course, what he himself draws 
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attention to, i.e. that in response to a question to the Vice-Rector as to 

whether or not management had anything to say regarding the language 

issue, the Vice-Rector responded by saying that they would only be ready to 

discuss the policy in March 2016.92 There is no attempt to explain why the 

Vice-Rector did not disclose to the Council Exco that management was, at 

that time, in the process of drafting the statement in conjunction with Open 

Stellenbosch.  

92. That management's fear later influenced the other Council members and, in 

particular, also Mr Steyn, is evident from the latter's statement at the 21 May 

2016 special meeting at which the Council's in-principle points of departure 

were formulated, that if the Council were to commit to equality for English 

and Afrikaans as languages of instruction, the campus would burn. This was 

prefaced by a statement that it was probably not for him to threaten from the 

Chair, but that that was his comment.93 

93. In his affidavit in the second application Mr Steyn mentioned that he 

understood from management that the process of drafting a new language 

policy was commenced with early in February 2016, but not even at a special 

council meeting which he convened for 20 February 2016 on 9 February 

2016 was the Council requested to approve the management review process 

which commenced on the very same day on which he convened the 20 

February meeting, i.e. 9 February 2016.94 

94. It is clear that the second court application resulted in management's 
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decision to review the language policy and that it was aimed at legitimising 

the de facto position as well as management's 12 November 2015 attempt to 

usurp the functions and powers of the Senate and the Council. On the very 

day that SU gave undertakings which caused the first application to be 

withdrawn, i.e. 12 February 2016, management published an official 

communication in which it made public that the language review process had 

commenced.95 

95. Management also agreed that a formal policy review process had to begin on 

9 February 2016, four days after the first urgent application was lodged.96 

96. The Vice-Rector, Prof Schoonwinkel, tabled a draft proposal for the language 

policy and plan, the names for the Working Group and the time line at a 

management meeting on 16 February 2016.97 

97. Although the Working Group claimed to have had regard to the comments of 

external interested parties as conveyed to it during the public consultation 

process,98 it is noteworthy that, despite being asked on a number of 

occasions, it (Prof Schoonwinkel and the Chair, Dr van der Merwe) was 

never able to indicate whether and to what extent the public comment, more 

than 80% of which called for exactly what the SRC and Gelyke Kanse had 

proposed, influenced any drafts of the policy. 

98. Unlike the Free State University, the Working Group process did not 

commence with the approval of the Council. Also, the record of proceedings 
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shows that the Working Group met on 3 March 2016 already with a pre-

existing mandate to bring the then existing language policy, as we have said, 

in line with what was described as "the language approach", which could 

only have been the language approach of management as reflected in the 12 

November 2015 statement.99 

99. The Working Group was its master's voice. Even in its Proposed Language 

Approach of the SU of 24 February 2016, it committed itself to an approach 

which unsurprisingly found expression in the new language policy, which 

postulated inter alia that for smaller class groups which cannot be divided, a 

dual language approach was proposed in which the major portion of the 

lecture would be presented in English with emphasis or summaries in 

Afrikaans if the lecturer is able to lecture in both languages.100 

100. If this point of departure is compared to management's statement of 12 

November 2015, it is clear that the Working Group slavishly followed that 

statement and did not heed any of the many comments which called for 

equal status for Afrikaans and English as primary languages of instruction.101 

101. We pause to point out that it will be recalled that in the AfriForum v Free 

State University case the Supreme Court of Appeal was impressed by the 

fact that –  

101.1 the Free State University Language Committee was balanced and 

representative;102 
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101.2 there had been an open process of consultation and no 

preconceived agenda regarding the desired outcome;103 and  

101.3 the final report contained a qualitative analysis of the arguments for 

and against the draft language policy.104 

102. The SU Working Group ticked none of these boxes. Apart from the student 

representatives it comprised in its entirety of SU employees. As we have 

indicated, there was a preconceived agenda regarding the desired outcome. 

The reports to Council were anything but qualitative analyses of arguments 

for and against the draft policy. By way of example we refer in this regard to 

the three page progress report of 18 April 2016 presented by the Vice-Rector 

to Council105 and the Working Group's final report to Council.106 

103. Significantly neither Prof Schoonwinkel nor the Chair of the Working Group 

were able to indicate how the significant volume of commentary (514 

comments comprising more than a 1000 pages) was accommodated, if at all, 

in the second draft107 and nowhere in the answering papers is there an 

attempt at showing what the main features of the comment were, nor how, if 

at all, it influenced the draft policy. 

104. This is unsurprising since the bulk of the commentary was in favour of 

equality between Afrikaans and English as primary languages of instruction 

and this did not feature in any of the draft policies.108 
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105. If regard is had to the Open Stellenbosch memorandum and the most 

important features of the 12 November 2015 statement, it is clear that Open 

Stellenbosch had won the day. Even at that stage, and before the Working 

Group considered the public comments, it committed itself to English being 

the main language of instruction with summaries in Afrikaans and that only if 

the lecturers are able to lecture in Afrikaans.109 

106. Notwithstanding the SU's striking out applications, what the public thinks 

about events at the US is clearly a matter of concern to it. This is, for 

example, evidenced by the following remark of the Chairperson at the 

specially convened council meeting of 20 February 2016: 

"These decisions (of the Engineering and Law Faculties regarding language 

of instruction) caused a considerable debate amongst the public, including 

former Maties and reached multiple headlines in the media. SU's 

management, among others portrayed as being ignorant to Council's 

decisions. According to my knowledge deviation from the language policy 

also occurs in other faculties and deans are unsure how they should 

implement or execute this policy accepted via the motion taken by Council on 

30 November last year." 110 

107. An example of the superficiality of the reports that were made to the Council 

is that by Prof Schoonwinkel of 5 May 2016 in which he merely says:  

"Once all the feedback was received on 22 April 2016, all the feedback and 

comments were again made available to the work group members. On 3 May 
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2016 the work group discussed which of the feedback could be incorporated 

in the second draft of the concept policy." 111 

108. On 27 November 2015 Adv Andrew Breitenbach SC and Adv Michael Bishop 

rendered a legal opinion and a supplementary legal opinion.112 

109. In the main opinion counsel mentioned that they "have specifically been 

asked to ignore a recent proposal by SU management to move to a 100% 

English offering".113 

110. According to the supplementary opinion, they were instructed that 

management had proposed introducing a new language specification known 

as the M-specification which will operate as follows: 

110.1 The body of every lecture will be in English. 

110.2 The introduction and the conclusion will be in Afrikaans.  

110.3 Students will be able to ask questions in either language and be 

answered in that language.  

110.4 There will be real time interpreting throughout the lecture.114 

111. In paragraph 5115 it is said that management's proposal was to introduce the 

M-specification on a trial basis during the first semester of 2016. 

112. This is another indication that management had made up its mind to 
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implement its 12 November 2015 "language policy" in 2016.  

113. At the commencement of the Council meeting of 21 May 2016 at which it 

was supposed to formulate its in-principle points of departure for purposes of 

the formulation of the new language policy, Adv Breitenbach was asked to 

set out the constitutional principles which would apply to the process of 

formulating the new policy.116 

114. The answering affidavit does not mention it, but the Council unanimously 

adopted two motions: one to thank Adv Breitenbach and a second one 

according to which the Council had noted Adv Breitenbach's presentation 

and accepted it as a guiding document.117 

115. It was noted that the implication was that the document would be presented 

to the Working Group. 

116. According to Adv Breitenbach's memorandum, he and Adv Michael Bishop 

had provided two written opinions and a memorandum to the SU relating to 

its then current language policy and plan. Having considered three 

constitutional challenges thereto, they concluded that, provided the Task 

Team's (not the Working Group's) amendments were implemented, the 

policy and plan would probably withstand constitutional challenge.118 

117. Significantly Adv Breitenbach advised that the SU could not take away or 

diminish the right of Afrikaans-speakers to receive education in Afrikaans in 

order to increase the English offering, unless there was appropriate 

                                                           
116

 AA: Record of appeal Vol 15, p.1965, para 176.1;  annexure "GMS44" to the AA: Record of 
appeal Vol 26, p.3024. 
117

 Record of appeal Vol 15, p.1967. 
118

 Annexure "GMS44" to the AA: Record of appeal Vol 26, p.3029. 



 
 
 

Page 36 

justification for doing so.119 

118. In his view the finances had to be found to move to full parallel medium 

teaching and/or real-time interpreting into English of all modules taught 

wholly or partially in Afrikaans for as long as the SU was committed to 

fostering multilingualism including learning and teaching in Afrikaans and 

English.120 

119. According to him, a significant decrease in the SU's Afrikaans lecture offer at 

that juncture would be hard to justify.121 In this regard he pointed out that 

there are few other options for Afrikaans learning in South Africa and none in 

the Western Cape. The people of the Western Cape have a legitimate 

expectation that the SU will cater primarily (though not exclusively) to 

students from the Province. There is also legitimate concern that diminishing 

the Afrikaans lecture offering so as to increase the English lecture offering 

would adversely and irreversibly affect the role of Afrikaans at the SU and, as 

a result, in higher education in South Africa generally.122 

120. The SU should adopt a quantitative rather than a qualitative approach to the 

assessment of its English and Afrikaans offerings and its measure of the 

quantities of offering should be as simple and as clear as possible. Although 

he accepted that the real issue was the extent to which students can access 

the totality of the information which comprises the SU's learning and teaching 

offering, given the importance of lecturing at the SU lecturing times in 

Afrikaans and English would, for now, be a sufficiently reliable indicator of 
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the offerings in Afrikaans and English relative to one another.123  

121. The line that he took was unsurprising in the light of the figures which he 

himself mentioned as also the following considerations. 

121.1 There are 1460 public schools in the Western Cape of which at least 

560 offer Afrikaans either in a single medium or dual and parallel 

medium contexts. In the Northern and Eastern Cape the number of 

schools which have Afrikaans as a medium of instruction are 245 

and 336 respectively. These provinces are, as is the case with the 

Western Cape, feeder areas or potential feeder areas of the SU.124 

121.2 In its comments on the draft policy, the Federation of Governing 

Bodies of South African Schools (FEDSAS) whose members are 

unanimously in support of the retention of Afrikaans as a full and 

equal language of instruction at the SU, offers two statements which 

go to the heart of this matter: 

121.2.1 For many what happens at the tertiary level of education is 

not particularly problematic because their background and 

that of their children makes it easy for them to adapt. It is a 

significant group whose children can adapt equally easily, 

but for whom Afrikaans is more than just a medium of 

education, it is a matter of the heart of faith and of principle. 

They feel differently about the role which their mother-

tongue has to play in their children's education. Then there 
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is the vast majority for whom the recent changes at tertiary 

level means the death knell for further study after school.  

121.2.2 The full spectrum of African languages at our disposal 

should be embraced by promoting the study of an 

indigenous African language, besides Afrikaans and 

English, at school. It is an astonishing fact that learners in 

our schools can learn French, German, Italian and even 

Mandarin, whereas our children cannot even conduct a 

basic conversation with co-citizens of our country. This is 

not politically correct and definitely not to the benefit of the 

country.  

121.3 According to the 2011 National Census, Afrikaans was the home 

language of 6 855 000 people in South Africa (13,5% of the total 

population) which made it the third most used language in South 

Africa after Zulu (11,5 million home language speakers) and Xhosa 

(8,1 million home language speakers). Compared to this 4,8 million 

people were English home language speakers.125 

121.4 In that year 50,2% of the Afrikaans-speaking South Africans were 

brown, 39,5% white and 8,8% black.126 

121.5 In 2013 the South African Institute for Race Relations said that of the 

6,9 million South Africans whose home language was Afrikaans, 2,7 

million were white and the rest brown, black and Indian people.  
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121.6 In reality, Afrikaans is the first language of 75,8% brown people and 

60,8% white people.127 

121.7 Afrikaans is the majority language in the Western half of South 

Africa, i.e. it is the first language of 53,8% of the population of the 

Northern Cape with Setswana second with 33,1% as also the first 

language of 49,7% of the Western Cape population with Xhosa 

second with 24,7%.128 

121.8 In the Western Cape, the seat of the SU, with a population of 6,2 

million people, Afrikaans is the home language of 49,7% of the 

inhabitants and English that of only 20,2%.  

121.9 Although brown people represent 49,4% of the Western Cape 

population, their participation level at tertiary education is only 15% 

compared to 17% of black people and 55% of white people.  

121.10 According to Statistics South Africa's 2015 half-yearly population 

estimate, the number of Afrikaans first language speakers had grown 

to 7 419 182 of whom 2 756 672 are white and 3 663 338 are 

brown.129 

121.11 Of the grand total, more than 3 million live in the Western Cape.130 

121.12 Of the 23 905 public schools countrywide, 2 434 use Afrikaans as a 

medium of instruction. Of those 276 are in the Northern Cape, 343 in 
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the Eastern Cape and 1 309 in the Western Cape.131 

121.13 The 2 434 schools educate almost 900 000 Afrikaans-speaking 

learners. 

121.14 In 2015, 53 799 learners who had Afrikaans first language as a 

subject completed the National Senior Certificate examination. Of 

them, 52 366 obtained more than 40%. Of the Afrikaans-speaking 

students who wrote the National Senior Certificate examination in 

2015, 28 445 passed with university exemption.132 

121.15 There are 26 universities in South Africa.133   

121.16 Between 2000 and 2014 student numbers increased by 69,8%.134 

121.17 In the case of the two universities with the most Afrikaans-speaking 

students, i.e. the University of Pretoria and the SU, the number of 

Afrikaans-speaking students remained stable, but percentage wise it 

decreased significantly as a result of the significant growth in the 

number of, in the case of the University of Pretoria, black students 

which preferred English as their language of instruction and, in the 

case of the SU, white English-speaking students.135 

122. In a nutshell, as far as the new SU language policy is concerned, it provides, 

on the one hand, that English has to be used consistently whereas, on the 

other, there is unlimited opportunity for arbitrary reduction of the Afrikaans 
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offer which is, in any event, by definition less than the English offer.  

123. Not only can, in practice, the non-exclusive list of criteria with reference to 

which the Afrikaans offer can be departed from, be added to arbitrarily, but 

the yardstick for deviations has also not be quantified. This leaves scope for 

virtually unlimited discretionary deviations of the Afrikaans offer which, in any 

event, is less than the continuous or uninterrupted English offer. No such 

possibility exists in respect of the English offer.136 

124. Students who prefer to be educated in Afrikaans will therefore not only not 

have any guarantees regarding the extent of the Afrikaans offer, but they will 

not even be able to determine with a reasonable measure of certainty what 

the extent of the Afrikaans offer is likely to be in any given academic year nor 

whether there will be such an Afrikaans offer at all.137 

125. To make matters worse, the last principle in paragraph 6.9 of the new 

language policy determines that the implementation thereof must adapt to 

the changing language demography and language preferences of students 

and lecturers. Management can therefore literally determine and amend the 

content of the new language policy through the admissions and employment 

policies, thereby effectively acquiring decision-making authority in respect of 

a matter which falls within the area of jurisdiction of the Council.138 

126. We would emphasise that in the founding affidavit the position was taken that 

it was clearly the intention to clothe the de facto situation, characterised by 

English dominance and admitted by Mr Steyn in his affidavit in the second 
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application, with de jure status, i.e. to elevate it to the primary language of 

instruction at the SU and to make the Afrikaans offer dependent upon the 

mercy of management and lecturers without a fixed or determinable content 

and with enough scope for deviation to authorise the total abandonment of 

Afrikaans as a language of instruction.139 

127. By the time that the replying affidavits in this matter had to be filed in the 

Court a quo, the 2016 academic year was well advanced and it was 

therefore possible, although the Court a quo declined to have regard thereto, 

to put evidence before it as to the diminution of the Afrikaans offer in 

practice, a development consistent with what was forecast in the founding 

affidavit. 

128. In paragraph 757,140 Mr Steyn says that it is premature for Mr Rossouw to 

allege that the language policy's provision for the promotion of Afrikaans is 

cosmetic before the implementation of the policy. 

129. Mr Steyn claims, despite having repeatedly said that the 2016 language 

policy will not cause a significant reduction of the Afrikaans offer, that the 

policy does not reduce the Afrikaans offer and that the SU will continue to 

use Afrikaans as an academic language and a language of science and that 

it is not the intention to phase it out as a language of instruction.141 

130. However, incorporated in this application is, for example, a supporting 

affidavit in the first application deposed to by Mortimer Bester, a brown 
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student who matriculated in Knysna whose mother-tongue is Afrikaans.142 He 

came to the SU because he would be able to study in Afrikaans. Since the 

inception of the 2016 academic year all their lectures were only in English 

and he became lost because he couldn't follow the lecturer. It took him hours 

every day to translate the lectures subsequently into Afrikaans and he was 

finding it difficult to keep up. He considered it to be a great injustice that the 

SU had converted to exclusively English lectures. Similar affidavits were filed 

by Francois Henning,143 Paul Smit,144 and Jacobus Petrus Roux.145 

131. The Court is also referred to the supporting affidavit of Ashwin Maloy,146 a 

brown student who was struggling to keep up as a consequence of the fact 

that the lectures were all in English, who predicted147 that this state of affairs 

was going to be continued in terms of the new language policy. 

132. A free translation of paragraph 9 of his affidavit148 reads as follows: 

"This state of affairs is aggravated by the fact that the SU's decision 

regarding a new language policy was taken notwithstanding the rights and 

expectations of Afrikaans-speaking students from my community who have 

been greatly disadvantaged historically." 

133. We also refer to the supporting affidavit of Roderick Emile Leonard,149 

another brown student who decided to study at the SU because he could do 

so in Afrikaans and who was disqualified as a candidate for the 2016/2017 
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SRC elections because of the fact that he was struggling to keep up 

academically as a consequence of the fact that his lectures were in English 

and membership of the SRC would cause additional pressure on his 

academic responsibilities.  

134. He pertinently states150 that the new language policy is inconsistent with his 

constitutional and other rights to which reference is made in the founding 

affidavit, in particular the rights which derives from sections 6(2), 6(4), 9, 10, 

29(2), 30 and 31 of the Constitution as also those which derive from the 

LPHE, read with section 27(2) of the Higher Education Act. According to him, 

his people were effectively denied the opportunity to study in Afrikaans at the 

SU and continue to have the wrong end of the stick.151 

135. The Court is also referred to the affidavits by Petrus Johannes Hendrik 

Burger,152 Bernardus Lambertus Pieters,153 Francois Henning,154 Julian 

Mackay,155 Frederik Rudolph van Dyk,156 Tobias Vivian Alberts,157 Jenise 

Janse van Rensburg158 and Hendrik Jacobus Deacon159 which provide 

ample proof of the fact that the predictions in the founding affidavit, based on 

the content of the new language policy, regarding the diminished use of 

Afrikaans at the SU, materialised in practice. 

136. Marie Heese says the following in paragraph 58: 
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"There are 26 universities at which English is the only or the main medium of 

instruction in this country. Yet, should a small group of students arrive in a 

class at UCT claiming not to be able to breathe because they only hear 

English, what would be the outcome? Is it not acknowledged that English 

may equally exclude students from tertiary study, contrary to the letter and 

spirit of the Constitution which refers to the right to education in the official 

language of one's choice, including at tertiary level. It deserves mention that 

nobody is demanding that a new university should be built for the benefit of 

Afrikaans students. The US is a university that has always been capable of 

teaching in Afrikaans. Why would it suddenly not be practicable to maintain 

an Afrikaans stream?" 160 

137. In his answering affidavit Mr Steyn refers to the SU's Strategic Framework for 

the Turn of the Century and Beyond of 20 March 2000161 which, according to 

him, still is one of the most important direction-giving institutional documents 

of the SU.162 

138. The introduction to paragraph 11.1 and paragraph 11.1.3 itself, to which Mr 

Steyn refers in paragraph 25.2 of his answering affidavit,163 read as follows: 

"University positions itself as a language-friendly university, with a 

responsive and flexible approach to language of instruction, and with 

Afrikaans as its point of departure. In this regard, the following perspectives 

are worthy of note: 
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11.1.1 … 

11.1.2 … 

11.1.3 Although the University understands and conducts itself as 

unquestionably a national institution, it remains aware at the time of 

its obligation to the social needs and realities (and, particularly in this 

case, the language needs and language realities) of the area where 

its students come from and which it serves." 
164

 

139. Significantly paragraph 11.1.4165 provides that this position, the SU's 

awareness of its obligation to the social needs and realities of the area where 

its students come from and which it serves, entails that Afrikaans is the 

primary language of instruction at the university. It reads as follows: 

"This positioning, which entails that Afrikaans is the primary language of 

instruction at the University, also implies the following: 

11.1.4.1 any person who has the requisite intellectual capacity and intends 

to study or work at the University must, within reasonable limits, be 

enabled to do so; 

11.1.4.2 a pragmatic, flexible approach to language of instruction must be 

followed at the University, taking into account (i) students' 

preferences, (ii) the numbers of students involved, (iii) the cost of 

alternatives, (iv) the logistic implications of alternatives, (v) market 

needs, (vi) the question of scarcity or uniqueness, in a regional or 
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national context, of the instructional programmes concerned, and 

(vii) the University's vision, commitments and values; 

11.1.4.3 the range of supplemental programmes at the University in 

Afrikaans and other (especially English and Xhosa) language 

proficiency must be expanded more swiftly; and  

11.1.4.4 support services in other languages, especially Xhosa, should be 

developed."  

140. On the back of statements by Prof Anton van Niekerk, himself an anti-

Afrikaans activist, Mr Steyn says that the US management and its supporters 

continued to point out that the continued existence of Afrikaans was not at 

stake and that there was still a significant Afrikaans offer. Furthermore that it 

cannot be expected of the university to save the language. If a language is 

threatened, the people who speak it must assume responsibility to do 

something about it - in other words to speak and write it.166 

141. This statement misses the point that it has to do with the status of Afrikaans 

as a scientific and academic language which can only be secured if it is a 

language of instruction at a tertiary institution of education.  

142. At the Council meeting of 21 May 2016, which was convened to give it an 

opportunity to formulate its in-principle positions for the new language 

policies, Mr Steyn said that he was concerned about the physical security of 

the campus because when Open Stellenbosch came to them the previous 

year it wasn't about the status of too much or too little Afrikaans, it was about 
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please help us to have our classes in English.167 This was, however, entirely 

at odds with what Open Stellenbosch itself had said in the context of the first 

court application as also its memorandum referred to hereinabove.  

143. At that same meeting and responding to a proposal that Afrikaans and 

English should have equal status as primary languages of instruction, Mr 

Steyn said that if that were to happen the campus would burn.  

144. On 31 May 2016 the Council Exco resolved that the final draft policy did not 

fully reflect the policy principles (for example quantification and monitoring) 

set by the Council at its meeting of 21 May 2016.  

145. The unique multilingual offer at the SU which is regarded as an asset which 

should not be diluted was not reflected in the policy since nowhere is there 

pertinent provision for the expansion or even the maintenance of the 

Afrikaans offer.168 

146. It is significant that, notwithstanding the fact that the Council Exco advised it 

that the final draft language policy did not comply with Council's in-principle 

points of departure as formulated as its special meeting of 21 May 2016, the 

draft was adopted as the language policy of the University without the 

Chairman being prepared to entertain amendments to it. 

147. Ironically the Senate as also the Institutional Forum proposed amendments, 

which were accepted, to the final draft, but, as we have indicated, the 

Council was not allowed to do so.169 
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148. Although Mr Steyn denies that he declined to entertain amendments to the 

draft language policy at the Council meeting of 22 June 2016, he says the 

following in paragraph 737.2:170 

"Prof van der Walt and I were ad idem (at a meeting with the Registrar before 

the council meeting commenced) that the matter before Council (i.e. the draft 

language policy) was a proposal by the Senate to the effect that the Council 

should adopt the policy which the Senate had adopted on 9 June 2016). As 

such it should be discussed in unamended form to determine whether or not 

the Council accepted the Senate's proposal or not. Only if the Senate's 

proposal were not accepted or adopted by Council would he allow 

amendments which would have rendered the Senate's proposal acceptable 

to Council." 

149. This is a clear indication that Mr Steyn was not going to entertain 

amendments to the draft policy. 

150. He also says that it is correct that the policy does not require percentages for 

modules in parallel medium, dual medium or single medium and that this was 

a deliberate policy choice by the Senate which the Council accepted at its 

meeting of 22 June 2016 although it was inconsistent with its earlier decision 

of 21 May 2016. The explanation for this is simple: he did not want to 

entertain amendments to the draft language policy.171 

151. It will be recalled that Prof P W van der Walt, the Vice-Chair of the Council, 

expressed concern at the Senate meeting, of which he is also a member, 
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that if the Council did not approve the policy by 22 June 2016, it would not be 

capable of implementation at the commencement of the 2017 academic 

year. 

152. As it turns out, he told Mr Steyn at the meeting with the Registrar referred to 

hereinabove that if during the Council meeting he should decide that the 

debate had continued for long enough, he was going to exercise his right to 

propose that the Council should vote on the Senate's proposal.172  

153. In paragraph 742,173 Mr Steyn says that the SU is definitely not capable of 

affording parallel medium classes immediately. However, he personally shot 

down a proposal that the Council should make a commitment to full parallel 

medium to be implemented over time. 

154. The procedural shortcomings of the Council meeting of 22 June 2016 at 

which the new language policy was adopted, are in and of themselves fatal 

to the adoption thereof by the Council.174 This is perhaps best illustrated by 

the fact that Mr Steyn went so far as to refer to the Council member who 

resigned following the adoption of the new language policy, the Rector of 

Paul Roos Gymnasium, and the six others who left the meeting after the 

premature closing of the debate regarding the new language policy on 22 

June 2016 as "the enemies".175 

155. In the answering affidavit,176 Mr Steyn raises a novel consideration 

concerning the SU's inability to deliver tertiary education in Afrikaans. 
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Paragraphs 210 to 216,177 freely translated, read as follows: 

"210. The SU has consistently assumed that it is reasonably practicable to 

deliver teaching at SU in Afrikaans. This is evident from all the 

documents submitted by the SU management to the Council and the 

Senate. The 2016 language policy still requires teaching in 

Afrikaans. See the summary of the policy provisions regarding the 

use of Afrikaans at SU in paragraphs 14 and 15 of Adv Breitenbach 

SC's memorandum of 17 June 2016 (annexure "GMS49") and 

paragraphs 288 and 289 hereunder. 

211. However, the question that had to be answered was whether it was 

possible to eliminate obstacles to English speakers (and especially 

black South Africans who can speak English but cannot speak 

Afrikaans sufficiently fluently) without reducing the existing Afrikaans 

offer.  

212. In order to answer that question, SU, amongst others, requested a 

detailed study regarding the cost of a full parallel medium education 

system. It appeared that it would amount to an estimated R640 

million in infrastructure and an additional R78 million per year in 

additional personnel costs. To afford these amounts with an increase 

in student fees only would cost an additional R8 100,00 per student 

per year – that is, a 20% increase in student fees, which currently 

amount to approximately R40 000,00 per year. A copy of the report 
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is attached and marked "GMS57".178 Real time interpretation of all 

classes is also expensive. Although the number of interpreting 

services increased significantly in the 2016 language policy, it is not 

possible to offer interpretation in 100% of the modules where it is 

required.  

213. The SU therefore realised that it would be difficult and currently not 

possible to ensure that the teaching offer is 100% available in both 

English and Afrikaans.  

214. To ensure that language does not prevent access to black students, 

it was decided to make a 100% teaching offer available in English. 

See the summary of the policy provisions regarding the use of 

English at SU in paragraphs 14 and 16 of Adv Breitenbach SC's 

memorandum of 17 June 2016 (annexure "GMS49") and in 

paragraphs 288 and 290 hereinbelow. 

215. It was furthermore decided to manage the existing Afrikaans offer in 

future to maintain access for students who choose to study in 

Afrikaans, and to further develop Afrikaans as a language of 

instruction where reasonably attainable. See paragraph 7.4.1.2 of 

the 2016 Language Policy. 

216. The policy provisions in the 2016 Language Policy therefore promote 

the use of English to a greater (but yet limited) degree than the use 

of Afrikaans. See the summary of the policy provisions that it brings 

in paragraph 18 of Adv Breitenbach SC's memorandum of 17 June 
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2018 (annexure "GMS49") and in paragraph 292 below. See also 

the justification of the policy's limited, greater promotion of English in 

paragraphs 4, 5 and 19 to 24 of that memorandum and paragraphs 

293 to 296 below."  

156. The "study" is annexure "GMS57".179 It refers to itself as a memorandum. 

There are numerous problems with this memorandum.  

156.1 First, it never served before the Senate, the Institutional Forum or the 

Council.  

156.2 Next, it is styled "Memorandum in support of the Stellenbosch 

University submission in terms of the Language Policy (2015)". (Our 

emphasis.) 

156.3 The cost of parallel medium was never a consideration referred to in 

the Senate, the Institutional Forum or the Council. 

156.4 In fact, it was said in the Council when the equal status proposal was 

being debated that if costs were a factor Council should be told 

because then the Minister could be approached and the Convocation 

could be approached. 

157. Neither the Senate nor the Institutional Forum nor the Council came to a 

conclusion that it would be difficult, and not achievable, to see to it that a 

100% offer be made available in both English and Afrikaans. It also negates 

the proposal that a commitment, over time, should be made to the 

achievement of such an offer. This, in turn, is followed by the statement in 
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paragraph 216180 that the policy provisions in the 2016 language policy 

therefore advance the use of English to a greater (but still limited) degree 

than the use of Afrikaans. It cannot possibly be that the promotion of English 

to a 100% offer is "limited". 

158. In paragraph 293.1,181 Mr Steyn effectively says that if the SU were 

financially able to provide parallel medium or real-time translation in 

Afrikaans in each module, it would have done so. However, it does not have 

the necessary resources to do so. This was never a consideration as 

evidenced by the fact that it was pertinently said in Council that if the goal of 

full parallel medium education was too expensive, management should say 

so because then the Council would have to look to alternative funding. 

Management did not respond to this.  

159. In paragraph 853,182 Mr Steyn again says that the SU is definitely not 

capable of affording parallel medium classes immediately and that he had 

already on a number of occasions dealt with the role which limited resources 

played in the formulation of the 2016 language policy.183 

160. Paragraphs 210 to 216 of the Respondents' answering affidavit was 

responded to in paragraphs 123 to 125 of the replying affidavit,184 a copy of 

which is also annexure "C" to the Applicants' response to the Chief Justice's 

directions of 1 March 2018.185 

"123. Ad paragraph 210  
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123.1 There is no doubt that it is reasonably practicable to deliver 

teaching at the SU in Afrikaans. 

123.2 I do not know why the Court is being referred to counsel's 

opinion for the statement that the new language policy still 

requires teaching in Afrikaans.  

123.3 The Applicants' case is that in terms of the new language 

policy Afrikaans will lose its status as a primary language of 

instruction at the SU and that the language policy will 

inevitably result in Afrikaans being used progressively less as 

a language of instruction. As indicated in the supporting 

affidavits filed herewith, it has already happened despite the 

deponent's naïve assurances that the new language policy 

will not lead to a 'noemenswaardige' (nothing to speak of) 

reduction in the Afrikaans teaching offer. 

124. Ad paragraph 211  

124.1 The end result of the matter is that the then existing offer in 

Afrikaans was indeed reduced as a result of the new 

language policy and, as appears from some of the supporting 

affidavits, that language policy now is a barrier to especially 

brown students who speak Afrikaans but are not sufficiently 

proficient in English.  

124.2 In addition, the existing Afrikaans offer became reduced 

notwithstanding the fact that the Council's in-principle point of 
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departure was that the Afrikaans offer may not be reduced.  

125. Ad paragraphs 212 to 216 

125.1  On the basis of the content of these paragraphs alone, the 

application against the First to Third Respondents should 

succeed. 

125.2 The study referred to in paragraph 212 is not a complete 

study and it also raises more questions than it provides 

answers. For example: 

125.2.1 It is not clear who requested the memorandum and 

who drafted it. 

125.2.2 The information that was made available to the 

person who drafted it, has not been furnished and 

cannot be verified.  

125.2.3 The terms 'current spending' and 'budget' are used 

interchangeably while not necessarily having the 

same meaning. 

125.2.4 The memorandum also does not say what 

percentage of the R29 million budgeted for language 

implementation support is used for each of the four 

components referred to. It is also not at all clear why 

the R11 million for the language centre is included in 

the amount that the SU budgets for 'language 
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implementation'.  

125.2.6 The memorandum does not say to what extent the 

amount spent by the faculties on 'additional support' 

has to do with 'language implementation'. 

125.2.7 It only vaguely states in paragraph 2.1.2 that real 

time interpretation of all classes are also expenses 

but does not provide any detail at all as it does not 

provide any detail as to what extent the number of 

interpreting services, which will increase significantly 

by reason of the 2016 language policy, will indeed 

increase.  

125.2.8 The SU has access to billions of Rand in reserves 

and it is not clear why these costs would, for 

example, have to be funded from increased student 

fees.  

125.2.9 The memorandum does not distinguish between 

once off and running expenses.  

125.2.10 It is anything but a complete study and resembles 

something which had been prepared in a hurry to 

support a particular point of view. 

125.3 The fundamental mistake in the deponent's point of departure 

is, of course, the fact that he offers the estimated costs as 

expenditure that will have to be incurred to provide education 
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in Afrikaans whereas, given the history of the matter and the 

content of the 2014 policy which will be replaced by the new 

language policy, that it is a larger English offer that has to be 

financed under the new policy.  

125.4 The deponent does not say why it would not be possible to 

offer interpretation in 100% of the modules where it is 

required saying in effect that, given the new language policy's 

aim to achieve a 100% English offer, there will be modules 

where translation into Afrikaans will be necessary, but not 

possible.  

125.5 The most important point about annexure "GMS57" is, 

however, that it did not serve before the Institutional Forum, 

not before the Senate, and not before the Council and that the 

costs of equal treatment between Afrikaans and English as 

primary languages of instruction was not advanced as a 

reason why the new language policy had to be adopted. 

125.6 The memorandum cannot even withstand superficial analysis.  

125.6.1 It is not based on the 94 322 students currently 

enrolled in 594 under graduate modules with 2 256 

lectures. It is based on 94 322 entries in 594 under 

graduate modules for which 2 256 lectures are 

required. This appears from the fact that the total 

number of under graduate students is 19 582, that is 

almost five times less than the 94 322 mentioned in 
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the memorandum.  

125.6.2 No indication is given of the hourly rate or the basis 

for calculation of the costs for translations. Without it 

the figures cannot be verified and no other obviously 

dubious assumptions can be checked. There is also 

no mention of the possible cutting of costs which 

may be less important. 

125.6.3 Not all faculties or subject modules require 

interpretation from English to Afrikaans or vice versa, 

for example, such as when the languages are 

offered as subjects. 

125.6.4 By dividing larger classes parallel medium education 

can be provided as, for example, in the Engineering 

Faculty where the first-year group of approximately  

6 000 students is divided into three groups of 

approximately 200 each. One of these groups is 

taught in Afrikaans and the other two in English 

without any additional lecturing staff being required. 

The same could be applied in other faculties, 

especially those where the T option was offered on a 

large scale. 

125.6.5 A class of, for example, 200 can easily be divided 

into at least 2 (which do not necessarily have to be of 

the same size, for example into a distribution of 150 
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and 50). 

125.6.6 A class of 200 has approximately one full-time 

equivalent student/senior lecturer equivalent ratio of 

40:1 for Social Sciences and 20:1 for the Natural 

Sciences, a demand on 5 or 10 students 

respectively. No additional staff is required when 

such large class groups are subdivided to enable 

parallel-medium education; it is already available and 

would be capable to be used for parallel medium 

education.  

125.6.7 Currently only one lecturer is used to teach larger 

groups, i.e. frequently larger than 200 and 

sometimes as large as 400, a fact which is obscured 

by the memorandum since it presupposes that 

additional personnel will be required. Additional 

personnel will only be required for smaller modules. 

125.6.8 With regard to lecture hall occupation, lecture halls 

are in practice full in the mornings and laboratories 

are usually empty, whereas laboratories are 

occupied in the afternoons and lecture rooms mostly 

empty. By introducing double sessions, in other 

words by presenting laboratory sessions in the 

mornings and lectures also in the afternoons, the 

room occupancy problem can be significantly 
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alleviated. No such investigation was done for 

purposes of the memorandum. It is clear that the 

memorandum seeks to achieve a set goal, namely to 

show the impossibility of parallel medium teaching 

solely on the basis of staff and lecture room 

availability, something in which it fails dismally.  

125.6.9 There is no basis according to which the figures with 

which the memorandum comes up can be assessed. 

For example, it does not indicate which teaching 

methods are referred to and what technology is 

involved. Are these old style lectures in front of a 

class or was consideration given to tutorial-type 

teaching situations supported by IT and senior 

students and teaching assistants. In this regard, 

consideration could be given to different teaching 

methods and the use of, for example, learning 

centres. 

125.7 Accordingly, where it is said in paragraph 213 that the SU 

therefore realised that it would be difficult and at present 

impossible to ensure the availability of a teaching offer of 

100% in both English and Afrikaans, that knowledge can only 

be attributed to management and not to the Institutional 

Forum, the Senate and the Council, and it could, of course, 

only have been management, or even only the Vice-Rector: 
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Learning and Teaching, who requested the detailed study.  

125.8 During the special council meeting of 21 May 2016 which was 

convened with the specific purpose to provide the Council 

with an opportunity to formulate its in-principle points of 

departure, Adv Heunis inter alia said that –  

125.8.1 as an organ of state, the SU has a responsibility to 

comply with the Ministerial Policy and if the Council 

commits itself to an in-principle point of departure as 

regards the equal status of Afrikaans and English, to 

be presented on a parallel medium basis, the SU 

would comply with that policy provided it also makes 

a commitment to Xhosa; 

125.8.2 such a point of departure will require funds, but if the 

obligation were taken up a strong case could be 

presented to the Minister that the SU has to be 

subsidised because it would be a unique university in 

South Africa and the execution of the Ministerial 

Policy would necessitate funding; 

125.8.3 the Convocation, of which he is the President, would 

make an extraordinary effort to help the SU to 

acquire the means to finance the proposal regarding 

equal status. (Transcript of the proceedings of the 

Special Council Meeting of 21 May 2016, pp.135-

136.) 
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125.9 There was no reaction to these proposals and there is no 

reference thereto in the 'detailed study'. 

125.10 If paragraphs 214 and 215 are read together, it is clear that –  

125.10.1 Afrikaans and English will not have equal status as 

languages of instruction in the future; 

125.10.2 the new language policy provides for a 100% 

English offering; and  

125.10.3 the Council's basic premise that the Afrikaans offer 

should not be reduced, has not been complied with. 

125.11 The deponent says that to ensure that language does not 

prevent access for black students, it was decided to make 

the instruction offer 100% available in English.  

125.12 What the Applicants ask for is a language policy that does 

not prevent access to anyone who wishes to receive English 

or Afrikaans tuition. What the new language policy now 

achieves is that access to Afrikaans speakers who cannot or 

do not want to be taught in English, is prevented.  

125.13 How the deponent, having said in paragraph 214 that it was 

decided to make the instruction offer 100% available in 

English, can say in paragraph 216 that the policy provisions 

in the new language policy consequently increases the use 

of English to a larger (but still limited) degree than the use of 
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Afrikaans, is beyond understanding. 

125.14 Significantly the deponent invokes an advocate's 

memorandum for the justification of 'the policy's limited 

greater promotion of English'. I deny that there is valid 

justification for this and Adv Breitenbach's opinions will be 

dealt with further, to the extent that it may be necessary, 

during argument. 

125.15 The deponent's 'limited advancement of English' reminds of 

his assurances that there will not be a 'significant' reduction 

in the Afrikaans offer, all euphemisms which, in reality, 

proclaimed falsehoods about the content of the new 

language policy and is particularly out of tune with the reality 

which is the result of the commencement of the new 

language policy as it appears from some of the supporting 

affidavits which will be filed herewith." 

161. Significantly the Task Team (not the Working Group) proposals of 9 

September 2015, which called for equality between Afrikaans and English as 

primary languages of instruction, were clearly not considered to be 

unaffordable and, equally importantly, would not have resulted in the 

diminution of the Afrikaans offer and would have seen an increased English 

offer. 

162. There is no authority on the record for the statement in paragraph 249,186 

that although the SU cannot with certainty link language exclusion to 
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diminished academic achievement, it would appear to have been one of the 

factors which contributed to the fact that black students fared worse than 

their white counterparts and left the US in greater numbers. However, this 

phenomenon is accounted for by the UCT study that shows that because 

black students are not being educated in their mother-tongue at primary and 

secondary levels, they are 5 years behind their white counterparts when they 

get to university. None of the considerations which feature in the answering 

affidavit was raised in any of the decision-making organs. 

163. Mr Steyn claims that Afrikaans-speaking students would not be significantly 

detrimentally affected by the 2016 language policy. Broadly put, the effect of 

the policy is to offer a 100% English offer and to manage the existing 

Afrikaans offer to provide access for students who prefer to study in 

Afrikaans and to retain it and to develop Afrikaans as a language of 

instruction further where reasonably achievable.187 

164. Not only is this demonstrably false when one compares the new policy with 

the 2014 policy which on his own showing provided for equality for the two 

languages, but the proof of the pudding is in the eating. To say that the 

Applicants cannot invoke what is happening in practice because that would 

be presenting new material in reply when they have predicted what is now 

happening in practice all along, does a grave injustice to the cause that this 

litigation seeks to vindicate. 

165. This is coupled with ad nauseam repetition of statements such as the 2016 

language policy should not lead to any worthy of mention reduction 
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("noemenswaardige vermindering") in the use of Afrikaans at the SU.188 

166. On the Respondents' own showing the 2014 language policy and plan was a 

remarkable move away from the SU's past. For the first time it gave formal 

equal status to English and Afrikaans as languages of instruction at the 

SU.189 

167. On the Respondents' own showing the problem was not the policy but the 

implementation thereof.190  

168. Much is made of the fact that the Applicants have an unjustified fear that 

management and faculties are prejudiced against Afrikaans.191 This claim 

explains why the SU does not want the Courts to have recourse to Council 

member Johan Theron's statement of defence where he shows exactly this 

prejudice. 

169. The Respondents make an error of reasoning when they say it is 

incompetent for the Applicants to attack the policy because of the mere 

possibility that it may be unlawfully implemented. The point is that when 

lawfully implemented it will reduce the Afrikaans offering significantly and this 

has now been shown to be the case in practice.192 

J C HEUNIS  S.C. 

K PILLAY 

Applicants' Counsel 

Chambers, Cape Town 

7 September 2018  
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