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I, the undersigned, 

ANTOINETTE DEIRDRE VAN DER MERWE 

do hereby state under oath: 
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1. I am employed by Stellenbosch University as Senior Director: Learning and 

Teaching Enhancement.  I am the Curator of SU’s new language policy, which 

was accepted by SU Senate on 9 June 2016, and approved by the Council of 

SU on 22 June 2016 (“the new language policy”). 

2. The contents of this affidavit are true and correct.  Unless stated to the 

contrary or the context indicates otherwise the contents are within my 

personal knowledge.  Where I refer to information conveyed to me by others, I 

believe that it is true and correct.  Where I make legal submissions, I do so on 

the basis of advice provided by SU’s legal representatives. 

3. For consistency, I shall refer to the First, Second and Third Respondents 

collectively as “SU”, as in the papers before the Court a quo. 

4. This affidavit is deposed to in opposition to the application by the Applicants 

dated 15 February 2018 (“this application”). 

5. In this application, the Applicants apply to adduce two further affidavits 

(namely the affidavits of two SU students, Frederik Rudolph van Dyk (“Van 

Dyk”) and Tobias Vivian Alberts (“Alberts”), both dated 15 February 2018).  

The Applicants' delivery of those affidavits in this application is ostensibly in 

support of their application for leave to appeal directly to this Honourable 

Court (“the application for direct access”) pursuant to the dismissal by the 

Court a quo of their application against the Respondents (“the review 

application”). 
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6. In the review application, the Applicants sought an order reviewing and setting 

aside the new language policy and the concomitant decisions of SU Council 

and Senate to adopt the new language policy.  In their replying affidavits in 

the review application, the Applicants sought to introduce substantial new 

matter concerning, inter alia, the implementation of the new language policy.  

As I highlight below, the Court a quo granted SU’s application to strike out this 

new matter, recognising inter alia that the implementation of the new 

language policy was not in issue and was irrelevant to the relief sought by the 

applicants. 

7. This latest application is yet another attempt by the Applicants to adduce 

evidence concerning the implementation of the new language policy.  The 

reasons why this Court should not entertain the Applicants’ attempt to adduce 

this further evidence now include, in substance, the same reasons on which 

the Court a quo refused to do so in the review application.   

8. Given the nature of this application SU has accordingly been advised that it is 

neither appropriate nor necessary to deal in extenso with the content of the 

affidavits of Van Dyk and Alberts.  Instead, I set out as concisely as possible 

the main grounds of SU’s opposition to the admission of the affidavits of Van 

Dyk and Alberts in support of the application for direct access.  I do so under 

the following headings: 

8.1. Implementation of the new language policy is not in issue in the review 

application and is therefore irrelevant; 
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8.2. Evidence concerning the implementation of the new language policy is 

new matter on appeal; 

8.3. The Applicants rely largely on hearsay allegations; and 

8.4. Rule 19(2) of this Honourable Court’s Rules.  

9. Thereafter I respond in brief to certain aspects of Van Dyk and Albert’s 

affidavits. 

A. Implementation of the new language policy is not in issue in the review 

application and is therefore irrelevant 

10. The Applicants launched their review application during September 2016 (i.e. 

before the new language policy was implemented with effect from January 

2017).  They did not wait to challenge the manner in which the new language 

policy was, in fact, implemented.  At no stage was the relief sought in the 

review application directed at the implementation of the language policy.   

11. The founding papers in the review application, though replete with 

inadmissible hearsay evidence, irrelevant evidence and vexatious allegations, 

were directed at challenging the new language policy and its adoption. 

12. Speculative allegations in the Applicants’ founding papers concerning 

implementation were addressed, to the limited extent required, in SU’s 

answering papers. 
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13. An attack on the implementation of the new language policy (as opposed to a 

challenge to the policy itself or the adoption thereof) would, however, have 

been an entirely different case:   

13.1. The implementation of the new language policy is a heavily fact-based 

issue.  It was not (and could not be) canvassed in the founding papers 

and it was not (and could not have been) properly ventilated in the 

papers before court. 

13.2. In any event, had the Applicants wished to argue that the new 

language policy had been improperly implemented, they would have to 

show more than that there had been lecturers or departments that had 

not applied it perfectly.  They would have to show that the internal 

accountability mechanisms which are part of the new language policy 

(and to which I return below) had not worked to correct any instances 

of non-compliance.   

13.3. In addition, the implementation of the new language policy would 

constitute administrative action (as to which, I respectfully refer to this 

Honourable Court’s decision in Afriforum and Another v University of 

the Free State on 29 December 2017 under case number CCT 

101/2017).  Any challenge would therefore have to be brought in terms 

of the Promotion of Administrative Justice Act (“PAJA”) and would 

have to comply with the duty under section 7(2)(a) of PAJA to exhaust 

internal remedies.  The Applicants have never attempted to use those 

mechanisms. 
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14. Because the Applicants sought to include as part of their replying affidavits in 

the review application affidavit evidence from students regarding the 

implementation in 2017 of the new language policy, SU was obliged to launch 

a substantive striking out application of this new and irrelevant matter in reply, 

coupled with a conditional application to permit it to adduce the evidence of 

some 27 deponents in order to respond to the new matter in reply should this 

be necessary.  I annex hereto marked “AVDM1” a copy of SU’s notice in 

terms of Rule 6(11) in this regard - extracted from pages 4175-4182 of the 

record in the review application – but excluding the many affidavits filed in 

support of that application.  This was referred to in the judgment of the Court a 

quo as the “second application to strike out”.  SU’s second application to 

strike out was granted, with costs, as appears from paragraphs [165] – [169] 

of the judgment (which are at pages 361-366 of the papers in the application 

for direct access to this Honourable Court). 

15. For the reasons given in the judgment of the Court a quo, I respectfully say 

that, albeit tendered for the ostensible reason of motivating the Applicants’ 

application for direct access to this Honourable Court, the affidavits of Van 

Dyk and Alberts are also irrelevant and impermissible, and should for this 

reason not be admitted. 

B. Evidence concerning the implementation of the new language policy is 

new matter on appeal 

16. For the reasons explained above, allegations concerning the implementation 

of the new language policy are irrelevant because they cannot affect a 
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determination of whether the new language policy itself or its adoption is 

unlawful or unconstitutional. 

17. In addition, allegations concerning implementation are new matter.  Although 

tendered ostensibly in support of the Applicants’ application for direct access 

to this Honourable Court, the affidavits of Van Dyk and Alberts in effect 

constitute additional evidence relating to facts and circumstances which have 

arisen after the judgment of the Court a quo.  This, I am advised, can be 

admitted only in special or exceptional circumstances, as this Honourable 

Court pointed out in Rail Commuters Action Group & Others v Transnet Ltd t/a 

Metrorail & Others 2005 (2) SA 359 (CC) at paragraphs 42-43.   

18. The present is not such a case.  Nothing prevents the Applicants from 

bringing proceedings in the High Court attacking the implementation of SU’s 

new language policy, if they contend that it is not being implemented properly.  

I am advised and respectfully say that there is no reason why this Honourable 

Court should be the Court of first and final instance in a tangential attack on 

the implementation of the new language policy. 

19. Moreover, if the Applicants or their deponents wish to complain about the 

manner in which the new language policy is being implemented, they would 

first have been required to follow the internal procedure provided for in the 

new language policy (which is publicly available to anyone and posted on the 

SU website.  For convenience, a copy is annexed marked “AVDM2”).  I 

highlight the relevant portions: 
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“8.4 Students who feel negatively affected by the implementation of the 

Language Policy should adhere to the following procedures: 

 

8.4.1 In the case of implementation by faculties, complaints are lodged as 

prescribed by the relevant faculty's appeals/complaints procedure or, 

in the absence of such a procedure and in order of preference, with 

the relevant staff member, the relevant departmental chairperson or 

head, or the dean.  If the complaints are not satisfactorily resolved at 

faculty level and the complaints are related to academic contexts, 

students can refer the complaints to the Academic Planning 

Committee (APC), via the Student Academic Affairs Council, and if 

not resolved at the APC, the APC refers the matter to the Senate, 

with a recommendation. 

 

8.4.2  In the case of implementation by support services, complaints are 

lodged with the relevant hierarchy of line managers or, in the case of 

the broader University, with the Rector’s Management Team via the 

Student Representative Council’s executive. 

 

8.4.3  In the case of implementation in student living environments, 

complaints are lodged with the house committee or the relevant 

residential head. If the complaints are not satisfactorily resolved at 

university residence or private student ward level, students may refer 

the complaints to the Senior Director: Student Affairs. 

 

8.4.4  In cases where the use of the mentioned structures is not suitable, 

complaints may be submitted to the SU ombud for settlement in 

consultation with the relevant structures.” 

 
 

20. Apart from Mr Alberts who only approached his Economics 318 lecturer 

regarding his complaint, there is no evidence that the Applicants or their 

deponents have invoked the full complaint-resolution procedures provided for 
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in paragraphs 8.4.1 to 8.4.3 of the new language policy, or that they submitted 

any complaints for determination by the ombud (paragraph 8.4.4 of the new 

language policy).  In this latter regard, I can confirm that the ombud, Adv Rina 

Meyer, has informed me that she has received no formal complaints. 

C. The Applicants rely largely on hearsay allegations 

21. These two further affidavits of Van Dyk and Alberts are replete with hearsay 

evidence.  For example: 

21.1. Van Dyk: paragraphs 9, 10, 14, 15.1, 16 and 17, as well as all the 

annexures thereto, FRVD1 – FRVD12 (consisting of uncorroborated 

newspaper articles and letters to the newspapers); and 

21.2. Alberts: paragraph 6 (last two sentences). 

22. For the reasons given above, this hearsay evidence is also irrelevant to the 

determination of the relief.  I am advised and verily believe that if the hearsay 

evidence is found to be irrelevant, it must follow necessarily that no purpose 

would be served in further considering whether it can be admitted in terms of 

section 3(1) of the Law of Evidence Amendment Act, 1988 (“the Evidence 

Act”). 

23. In any event, the Applicants do not even attempt to satisfy the requirements of 

section 3 of the Evidence Act in relation to any hearsay allegations tendered.   
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24. I am further advised that the Applicants fail to make out a case that it is in the 

interests of justice for the hearsay evidence to be admitted at this stage. 

25. The evidence now sought to be admitted by the Applicants should, in addition, 

be weighty, material and be believed.  The allegations of the Applicants 

contained in the further affidavits are based exclusively on selective, 

anecdotal, and often unattributed evidence from two students from two of 

SU’s faculties.  These two further affidavits, including as they do significant 

passages of hearsay and anecdotal evidence, do not satisfy those 

requirements.  For the reasons given above, the contents of these further 

affidavits are of no value in determining this case, but I respectfully say that 

they are in any event not of sufficient weight to warrant admission at this late 

stage. 

D. Rule 19(2) of the Rules of this Honourable Court 

26. I am advised that Rule 19(2) of the Rules of this Honourable Court requires 

the application for leave to appeal to be lodged within 15 days of the order 

against which the appeal is sought to be brought.  The present affidavits, even 

if otherwise admissible (which is denied), have been presented two and a half 

months outside that period.  For that reason also, I submit that they should not 

be received. 
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E. The affidavits of Van Dyk and Alberts 

27. I turn finally to deal with certain aspects mentioned in the further affidavits.  As 

indicated earlier, I do not propose to deal seriatim or in extenso with the 

contents thereof. 

The affidavit of Van Dyk 

28. The essence of Van Dyk’s affidavit is that, contrary to SU’s commitment in the 

new language policy, Afrikaans is being used less and less at SU and 

Afrikaans students are being marginalised: 

28.1. In substantiation, Mr van Dyk gives the examples of the 2018 SU 

Welcoming Ceremony; events at “sokkies”; and the example of the 

Afrikaans debating team that will allegedly not be attending this year’s 

national debating competition.   

28.2. For the rest, his affidavit consists largely of unsubstantiated and 

unparticularised allegations and uncorroborated hearsay evidence 

which, for the reasons I have already given, should be disregarded. 

29. As regards the 2018 Welcoming ceremony, paragraph 7.2.4 of the new 

language policy requires that Afrikaans, English and isiXhosa should be used 

judiciously at official events.  What qualifies as judicious use, is linked to inter 

alia the nature of the event and the specific target audience.  The Welcoming 

Ceremony was one of many interactions with first-year students during SU’s 

extensive welcoming programme for first-year students.  According to the 
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Director: Communication and Stakeholder Relations, Ms Susan van der 

Merwe, the website and printed programme for first-year students as well as 

all communication with them via email and sms, were available in Afrikaans 

and English (except for one map that was only available in English). 

30. As regards the “sokkies”, the allegations made are generalised and 

unattributed hearsay.  In addition, dance evenings (“sokkies”) are not 

regulated by the new language policy.  

31. According to the Senior Director: Student Affairs, Dr Birgit Schreiber, Van 

Dyk’s allegations regarding the national debating team are misleading:   

 

31.1. The SU management is not responsible for Debating at the University. 

A registered student society, the Debating Society of SU, and the 

SRC’s Cultural Committee are the custodians of Debating at the 

University.   

 

31.2. The allegation that “The Afrikaans debating team will not be allowed to 

attend this year’s national debating competition to be presented at the 

University of Pretoria campus because there is no equivalent English 

competition”, is not correct.  The correct position is: 

 

31.2.1. the ATKV (originally the ‘Afrikaanse Taal en Kultuurvereniging’) 

previously sponsored a national Afrikaans debating 

competition and student bodies relied on this sponsorship.  

However, this sponsorship is no longer assured; 

 

31.2.2. student bodies from the different universities have accordingly 

decided to start their own regional debating competitions in the 

different provinces; 
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31.2.3. the format of the regional competitions, including the 

language(s) in which it will be presented, have not yet been 

decided; 

 

31.2.4. SU does not decide to allow or not allow a debating team to 

attend any debating competition and has not prohibited any 

debating team from the University to attend any competition at 

the University of Pretoria Campus. 

 

32. I have established that Van Dyk did not invoke any of the complaint resolution 

procedures provided for in the new language policy, as quoted above.  Had 

he done so, his complaints would have received proper and prompt attention, 

and, if valid, resolved. 

The affidavit of Alberts  

33. The main substance of Alberts’ affidavit raises a complaint concerning the use 

of Afrikaans in Economics 318 in 2018, a course lectured by Mr Le Roux 

Burrows. 

34. I have investigated this complaint and was informed by Mr Burrows that he 

had indeed deviated from the language policy in this course since the 

commencement of the academic year on 29 January 2018.  Upon receipt of 

the complaint, Mr Burrows immediately engaged with Alberts to address the 

problem and the problem has since been rectified.  The deviation had 

endured for a few weeks, at most.   
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35. Apart from addressing his complaint with Mr Burrows directly, Mr Alberts also 

failed to make use of the complaint resolution remedies provided for in the 

new language policy.  He would doubtless have done so, had he felt that the 

complaint was not satisfactorily addressed by Mr Burrows.  

36. I point out again that, as appears from paragraph 8 thereof, the new language 

policy makes provision for the Vice Rector:  Learning and Teaching as owner 

of the policy to receive ongoing feedback and monitoring reports in relation to 

its implementation, and to report to Council in this regard.  In my capacity as 

Curator of the new language policy I support the Vice Rector:  Learning and 

Teaching in his role as owner of the policy.  I confirm that those processes 

have been and are being strictly adhered to since the beginning of 2017, 

when the new language policy was implemented. 

F. Conclusion  

37. SU consequently asks that this application be dismissed. 

 

 
____________________________________ 
ANTOINETTE DEIRDRE VAN DER MERWE 

 
 

I certify that this affidavit was signed and sworn to before me at 

_____________________ on _________________ 2018 by the deponent who 

acknowledged that she knew and understood the contents of this affidavit, had no 

objection to taking this oath, considered this oath to be binding on her conscience 

and who uttered the following words:  "I swear that the contents of this affidavit are 

true, so help me God".   
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________________________________ 
COMMISSIONER OF OATHS 


