
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CC CASE NO 67/18 
 
In the matter of: 
 
THE LAW SOCIETY OF SOUTH AFRICA First Applicant 

 
LUKE MUNYANDU TEMBANI Second Applicant 

 
BENJAMIN JOHN FREETH Third Applicant 
 
RICHARD THOMAS ETHERREDGE Fourth Applicant 

 
CHRISTOPHER MELLISH JARRET Fifth Applicant 
 
TENGWE ESTATE (PVT) LTD  Sixth Applicant 
 
FRANCE FARM (PVT) LTD Seventh Applicant 
 
 
and 
 
THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA      First Respondent 
 
THE MINISTER OF JUSTICE AND CORRECTIONAL  
SERVICES OF THE REPUBLIC OF SOUTH AFRICA              Second Respondent 
 
THE MINISTER OF INTERNATIONAL 
RELATIONS AND COOPERATION OF THE  
REPUBLIC OF SOUTH AFRICA  Third Respondent 
 
 
 
 

THE STATE’S PRACTICE NOTE 
 

1. The names of parties and the case number 

1.1 These details appear from the heading.  
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2. Nature of the proceedings 

2.1 The applicants apply in terms of section 172(2)(a) of the Constitution and 

Rule 16(4) of the Rules of this Court for confirmation of the High Court’s 

declarations of constitutional invalidity in relation to two distinct actions 

with very different legal effects:  

2.1.1 President Zuma’s participation in 2011 in the SADC Summit’s1 

suspension of the SADC Tribunal (the Tribunal)2; and  

2.1.2 President Zuma’s non-binding signature of the SADC Tribunal 

Protocol in 2014 (the 2014 Protocol).3 

2.2 The State4 does not oppose the confirmation of the order declaring 

President Zuma’s participation in the suspension of the Tribunal 

unconstitutional. 

2.3 In terms of Rule 16(2), read with section 172(2)(d) of the Constitution, the 

State appeals against the declaration of invalidity of President Zuma’s 

signature of the 2014 Protocol.  

3. Issues to be argued 

3.1 The declaration of invalidity in respect of the President’s signature of the 

2014 Protocol should not be confirmed, and the State’s appeal should be 

                                                
1  The Summit of the Heads of State or Government (the Summit) of the Southern African 

Development Community (SADC) established by Article 9 of the Treaty of the Southern African 
Development Community, 1992 (the SADC Treaty). 

2   The Tribunal is governed by the Protocol of the Tribunal in SADC, 2000 (the 2000 Protocol). 
3   The Protocol on the Tribunal in SADC, 2014.  
4  The President (the first respondent), the Minister of Justice (the second respondent), and the 

Minister of International Relations and Cooperation (the third respondent). 
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upheld, since: 

3.1.1 President’s Zuma’s signature of the 2014 Protocol did not bind South 

Africa and it did not bring the 2014 Protocol into force; 

3.1.2 Therefore, the challenge to the constitutionality of President Zuma’s 

signature is premature, and violates the separation of powers; and 

3.1.3 In any event, President Zuma’s signature of the 2014 Protocol was 

not irrational or in bad faith, nor did it violate the Constitution or any 

of South Africa’s international law obligations.  

4. Estimated duration of the argument 

4.1 Argument by counsel for the applicants and the State will last no longer 

than one day.  

5. The relevant portions of the record 

5.1 The relevant portions of the record appear from the State’s written 

submissions filed together with this practice note.  

6. The summary of the respondent's argument 

6.1 In May 2011 the Summit suspended the Tribunal. That is why the Tribunal 

continues to be unable to hear and decide any cases. 

6.2 Article 16 of the SADC Treaty leaves all issues of how the Tribunal will 

function to be determined by a Protocol adopted by the Summit. The 

Tribunal’s jurisdiction is currently governed by the 2000 Protocol which is 
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still in force (which grants the Tribunal the jurisdiction to consider matters 

brought by individuals and member states).  

6.3 The 2014 Protocol, which President Zuma signed, expressly requires 

member states to ratify the Protocol in order to be bound by it, and it 

provides that the Protocol will only enter into force after two-thirds of the 

member states have deposited instruments of ratification with SADC after 

complying with their own constitutional obligations. To date no member 

state has ratified the 2014 Protocol.  

6.4 The 2014 Protocol (which seeks to limit the Tribunal’s jurisdiction to hear 

only inter-state disputes) expressly provides that it is only if and when it 

enters into force that it will replace the 2000 Protocol and thus change the 

Tribunal’s jurisdiction so that it can exclusively hear inter-state complaints. 

6.5 Therefore, President Zuma’s signature did not bind South Africa to the 

2014 Protocol (only ratification would do that) and it had no effect on 

whether the Protocol will ever enter into force (only the depositing of the 

requisite number of instruments of ratification can bring the Protocol into 

force). In short, President Zuma’s signature had no legal effect on the 

jurisdiction of the Tribunal. 

6.6 President Zuma’s signature of the 2014 Protocol, as with all signatures of 

international agreements which are subject to ratification, allows the 

executive to then consider whether South Africa should become a party to 

the Protocol (which would require ratification). The signature does not 

obligate South Africa to ratify the Protocol. 
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6.7 President Zuma signed the 2014 Protocol in the knowledge that after 

signature he would have an opportunity, together with the executive, to 

consider whether South Africa should seek to become a party to the 

Protocol.  

6.8 As section 231 of the Constitution requires, and as the State accepts on 

affidavit, even if the executive were to decide that South Africa should 

become a party to (and bound by) the 2014 Protocol, the executive would 

then still need to table the Protocol before Parliament to seek approval of 

the Protocol so that it can be ratified. 

6.9 The State indicated that, rather than pre-empting this litigation and any 

findings made by the courts, it would await the outcome before taking a 

final decision as to whether it believes South Africa should ratify the 2014 

Protocol or not (which would then require the State to table the Protocol 

before Parliament to seek approval). 

6.10 If Parliament, after complying with its constitutional obligations (including 

facilitating public participation) does not approve the 2014 Protocol, then 

South Africa cannot ratify the Protocol. 

6.11 If Parliament were to approve the 2014 Protocol, the executive would only 

then deposit an instrument of ratification on behalf of South Africa with 

SADC.  

6.12 It is only if South Africa ratifies the Protocol, which requires the depositing 

of an instrument of ratification with SADC, that (a) South Africa will be 
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bound by the Protocol and (b) that it will add to the necessary tally of 10 

ratifications to bring the Protocol into force. 

6.13 In the circumstances, this Court should not confirm the declaration of 

invalidity, since: 

6.13.1 It was premature for the High Court to entertain a challenge to the 

constitutionality of President Zuma’s signature of the 2014 Protocol, 

and its declaration therefore violated the separation of powers; 

6.13.2 In any event, President Zuma’s signature was not irrational or in bad 

faith nor was it otherwise unconstitutional or in violation of South 

Africa’s international obligations. Rather President Zuma’s signature 

was a non-binding signature, which formed part of the executive’s 

exploratory work as envisaged by section 231(1), which did not 

affect legal rights, and ensured that if the Protocol were to be made 

binding on South Africa, section 231 would be fully complied with. 

7. The list of authorities on which particular reliance will be placed in oral 

argument 

7.1 A list of authorities is annexed to the written submissions. The authorities 

on which particular reliance will be placed are starred. 

__________________________ 

GILBERT MARCUS SC 
ANDREAS COUTSOUDIS 

HEPHZIBAH RAJAH 
 

Chambers, Sandton and Durban 
2 August 2018 


