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CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Law Society of South Africa and Others v the President of the Republic of South 

Africa and Others 

  

CCT 67/18 

 

Date of Hearing: 30 August 2018 

 

________________________________________________________________________ 

 

MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 

On Thursday, 30 August 2018, at 10h00, the Constitutional Court will hear an application 

for the confirmation of an order of constitutional invalidity made by the High Court of 

South Africa, Gauteng Division, Pretoria (High Court). 

 

On 7 August 2000, the Southern African Development Community (SADC) passed the 

Protocol on the SADC Tribunal (2000 Protocol) establishing its jurisdiction and dealing 

with other related matters as required by the SADC Treaty.  The SADC Tribunal was 

established to interpret the SADC Treaty, promote democracy, human rights and the rule 

of law, and resolve inter-state disputes and those between states and individuals related to 

the Treaty.  The Treaty and the 2000 Protocol guaranteed everyone the right to institute 

proceedings before the Tribunal. 

 

South Africa acceded to the SADC Treaty on 29 August 1994 and to the 2000 Protocol 

on 7 August 2000, thus binding herself to these agreements in terms of section 231 of the 

Constitution.  The Tribunal held in Louis Karel Fick v Republic of Zimbabwe that the 

Zimbabwean government’s policy of agrarian reform was unlawful.  The Tribunal 

ordered the Zimbabwean government to protect farms that had not been repossessed and 

to pay compensation for farms that had already been repossessed.  The government of 

Zimbabwe failed to comply with this order. 

 

In response to this non-compliance, the SADC Summit in 2010 discussed Zimbabwe’s 

non-compliance with the Tribunal’s order and decided to suspend the operation of the 

Tribunal – a decision supported by the former President of the Republic of South Africa 

Jacob Zuma.  This decision was made in conflict with the findings of a review conducted 
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by the Ministers of Justice and Attorneys General in SADC countries that confirmed the 

validity of the 2000 Protocol and that the Tribunal was “properly constituted”. 

 

On 18 August 2014, the former President Jacob Zuma signed the Protocol on the SADC 

Tribunal (2014 Protocol).  Article 33 of the 2014 Protocol provides that “[t]he Tribunal 

shall have jurisdiction on the interpretation of the SADC Treaty and Protocols relating to 

disputes between Member States”.  This provision effectively precludes individuals from 

lodging complaints with the Tribunal; thereby limiting its jurisdiction to inter-state 

disputes. 

 

The High Court declared the President’s participation in the suspension of the operations 

of the Tribunal and his subsequent signing of the 2014 Protocol unlawful, irrational and 

unconstitutional. 

 

In Constitutional Court, the applicants argue that the President’s participation in the 

suspension of the Tribunal and the signing of the 2014 Protocol was irrational, unlawful 

and unconstitutional because he acted in violation of South Africa’s binding treaty 

obligations under international law and in breach of section 231 of the Constitution.  It is 

further argued that the signing of the Protocol violates the SADC Treaty, it 

retrospectively interfered with vested rights, and is irrational, arbitrary and in bad faith.  

Additionally, an order is sought directing the current President to withdraw the signing of 

the 2014 Protocol. 

 

The State does not oppose the order declaring the President’s participation in the SADC 

Summit’s suspension of the Tribunal unconstitutional.  It, however, appeals against the 

declaration of invalidity of the President’s signing of the 2014 Protocol on the bases that: 

the signature did not bind South Africa and had no effect on whether the Protocol would 

come into force; the challenge to the signature is premature; the signature did not violate 

the SADC Treaty or the 2000 Protocol; the President’s reasons for the signature were 

explained, and it was not purposeless, irrational or in bad faith; there was no duty on the 

President to consult the public prior to the signing of the 2014 Protocol; and that 

Parliamentary approval was not required prior to signing .  The State therefore seeks to 

have the order of invalidity relating to the signature reversed. 

  


