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AND CO-OPERATION 

and 

 

 

SOUTHERN AFRICAN LITIGATION CENTRE Amicus Curiae 

  

  

 

FOUNDING AFFIDAVIT 

 

 

I, the undersigned, 

AKHONA MEHLO 

state under oath and declare: 

1. I am an attorney at the Centre for Applied Legal Studies (CALS), situated at 1 

Jan Smuts Avenue, Braamfontein.  

2. I am duly authorised to depose to this affidavit on behalf of CALS, the 

applicant for admission as an amicus curiae in the present matter. 

3. CALS is a university centre housed within the School of Law at the University 

of the Witwatersrand.  The University of the Witwatersrand is a juristic person 

and tertiary education institution registered in terms of the Higher Education 

Act 101 of 1997, as amended. 

4. CALS’ functions have been approved by the Vice Chancellor of the University 

of the Witwatersrand in terms of its rules, policies and procedures. 
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5. The facts contained herein are to the best of my knowledge both true and 

correct and, unless otherwise stated or indicated by the context, are within my 

personal knowledge. 

 

I. NATURE OF THIS APPLICATION 

6. This is an application in terms of rule 10 of the Uniform Rules of Court for the 

admission of CALS as an amicus curiae in the matter instituted by the Law 

Society of South Africa (Law Society or the applicant).  The case concerns 

the validity of the decision taken by the President of the Republic of South 

Africa (President), together with the Minister of Justice and Correctional 

Services and the Minister of International Relations and Co-operation 

(together, the Respondents) to sign the Protocol on the SADC Tribunal 

(2014) (the 2014 Protocol). 

7. The case raises important questions about how the Executive is entitled to act 

when it signs international agreements with other states.  The purpose of 

CALS’ application for admission as an amicus curiae is to allow it to advance 

written and oral submissions on the following issues:  

7.1. The meaning, significance and binding nature of a signature to an 

international agreement. 

7.2. As a default rule, the executive branch is required to engage in 

reasonable public consultation prior to signing an international 

agreement. 

8. In addition, CALS relies on evidence that was admitted before the High Court 

demonstrating South Africa’s history of public consultation in relation to other 
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agreements of the SADC that it has signed or ratified. The evidence CALS 

seeks to adduce was admitted in the High Court but was omitted from the 

record that was prepared for this Court, although the respondents’ reply to the 

evidence was, inexplicably, included in the record. The evidence CALS seeks 

to adduce is therefore not unknown to the applicants or respondents and will 

not require a response from the parties. This is explained in more detail 

below. 

9. In what follows, I deal with the following issues in turn: 

9.1. Part II describes CALS and its interest in these proceedings; 

9.2. Part III concerns the legal submissions that CALS seeks to advance; 

9.3. Part IV addresses the application to adduce evidence; and 

9.4. Part V deals with the requirements for admission as an amicus curiae. 

10. I note at the outset that CALS was admitted as an amicus curiae by consent in 

the High Court, and that the applicants and respondents have consented to 

CALS’ admission as an amicus curiae in these proceedings, to make both 

written and oral submissions as well as to adduce evidence.  

11. I am advised that, notwithstanding the parties’ consent, it is appropriate for 

CALS to seek admission by the Court and directions as to the terms and 

conditions of its admission as amicus curiae. 

 

II CALS’ INTEREST IN THESE PROCEEDINGS 

12. CALS is a civil society organisation and registered law clinic based at the 

School of Law at the University of Witwatersrand.  CALS’ vision is a socially, 
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economically and politically just society where repositories of power, including 

the state and the private sector, uphold human rights. CALS engages with 

human rights and social justice through five intersecting programmatic areas, 

namely Basic Services, Business and Human Rights, Environmental Justice, 

Gender, and the Rule of Law. 

13. The purpose and vision of CALS is to protect systems of a constitutional 

democracy, safeguard civil and political rights as a precursor to the 

achievement of social, economic and environmental justice, and work towards 

eradicating discrimination against people living in poverty. 

14. CALS has been a party to a number of court proceedings in the past, 

including having been admitted as an amicus curiae in, among others: 

14.1. Carmichele v Minister of Safety and Security and Another [2001] ZACC 

22; 2001 (4) SA 938 (CC); 2001 (10) BCLR 995 (CC); 

14.2. S v Engelbrecht 2004 (2) SACR 391 (W); 

14.3. Volks NO v Robinson and Others [2005] ZACC 2; 2005 (5) BCLR 446 

(CC); 

14.4. Masiya v Director of Public Prosecutions, Pretoria and Another [2007] 

ZACC 9; 2007 (5) SA 30 (CC); 2007 (8) BCLR 827; 

14.5. Lee v Minister of Correctional Services [2012] ZACC 30; 2013 (2) SA 

144 (CC); 2013 (2) BCLR 129 (CC); 

14.6. Agri South Africa v Minister for Minerals and Energy [2013] ZACC 9; 

2013 (4) SA 1 (CC); 2013 (7) BCLR 727 (CC); 
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14.7. National Commissioner of the South African Police Service v Southern 

African Human Rights Litigation Centre and Another [2014] ZACC 30; 

2015 (1) SA 315 (CC); 2014 (12) BCLR 1428 (CC); and 

14.8. City of Johannesburg v Dladla and Others [2016] ZASCA 66. 

15. The National Commissioner of the South African Police Service matter 

resulted in a landmark judgment from the Constitutional Court regarding 

South Africa’s obligations under international law and the Rome Statute of the 

International Criminal Court. 

16. The main application raises important questions about the interplay between 

domestic and international law, the proper interpretation of section 231 of the 

Constitution, and the Executive’s duties when signing international 

agreements.  The relief in the main application seeks to impugn the conduct of 

the President on the basis that his participation in the suspension of the SADC 

Tribunal and his decision to enter into the 2014 Protocol was unconstitutional. 

17. CALS seeks to intervene in this matter in the public interest and in pursuit of 

its objectives to highlight the importance of public consultation by the state 

when entering into international agreements – which it deems a constitutional 

imperative in protecting and upholding the rule of law. Furthermore, the 

context of the SADC Protocol imposes an additional obligation for public 

consultation because the right to development, which is central to realising the 

objectives of SADC, demands public participation.  

18. The subject-area of the present matter falls squarely within the work that 

CALS undertakes rendering it well-placed to make legal submissions and 

adduce evidence in this matter, and to be of assistance to this Honourable 



 7 

Court in the determination of the important constitutional and public interest 

issues that are to be considered. 

 

III CALS’ LEGAL SUBMISSIONS 

19. CALS intends making legal submissions on the following issues: 

19.1. The effect of signing international agreements generally, and the 

2014 Protocol in particular; and 

19.2. The default need for public consultation prior to negotiating and signing 

an international agreement and its importance specifically within the 

SADC context. 

 

The Effect of Signature 

20. The act of signing an international agreement has significant consequences 

for South Africa on both the international and domestic planes.  Signature 

indicates an intention by that state to be bound by its contents.  It creates 

immediate, binding, interim obligations for South Africa on the international 

plane.  The executive is free to decide – together with the other state parties – 

whether ratification will be required or not.  And the terms of signature directly 

determine the nature of the role that Parliament can play at the ratification 

stage. 

21. If admitted, CALS will submit that signature has five substantial consequences 

for the state. 
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22. First, signature on its own can be binding on South Africa in two 

circumstances: 

22.1. In terms of s 231(3) of the Constitution, if the treaty is of a “technical, 

administrative or executive nature”, or if the treaty itself “does not 

require either ratification or accession”, then ratification by Parliament 

is not a requirement.  Signature alone will bind the Republic; or at least 

the Executive has a free hand to decide whether or not to deposit an 

instrument of ratification. 

22.2. Any treaty, no matter its content, will be binding on signature if that is 

what the treaty provides.  This appears both from s 231(3) of the 

Constitution, read with arts 11 and 12 of the Vienna Convention. 

23. Second, even where ratification is a requirement, signature determines the 

terms for ratification – whether reservations are allowed, the time limits for 

ratification, and whether the treaty can be re-opened for ratification.  This 

affords the Executive immense power to limit the ability of Parliament to alter 

South Africa’s obligations under the treaty. 

24. In the case of the SADC Treaty and SADC protocols, Parliament’s ability to 

affect the nature and content of South Africa’s obligations is virtually nil: 

24.1. In terms of article 22(9), as amended, “[e]ach Protocol shall be binding 

only on the Member States that are party to the Protocol in question”. 

24.2. In terms of article 22(14), it is not permissible to make any reservations 

to any Protocol, thereby forcing South Africa to be bound to the 

Protocol in its entirety, or not at all. 
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24.3. Once the text of a Protocol has been signed and ratified by two-thirds 

of the member states, the Protocol cannot be amended without the 

proper procedure for an amendment being followed.  Article 22(11)-

(13) of the SADC Treaty, as amended, stipulate: 

“11. An amendment to any Protocol that has entered into 

force shall be adopted by a decision of three-quarters of 

the Member States that are parties to the Protocol. 

12. A proposal for the amendment of the Protocol shall be 

submitted to the Executive Secretary by any Member 

State that is party to the Protocol. 

13. The Executive Secretary shall submit a proposal for 

amendment to the Protocol to Council after: 

(a)  all Member States that are parties to the 

Protocol have been notified of the proposal; 

and 

(b)  thirty days have elapsed since notification to 

the Member States that are parties to the 

Protocol.” 

24.4. No provision is made for the amendment of the Protocol between 

signature and ratification. 

25. The combined effect of the prohibition on reservations, and the procedure for 

amendment, is that it is not possible for a state to alter its obligations under 

the Protocol after signature.  The consequence of signature is that Parliament 

is bound to either accept or reject the entire Protocol. 

26. Third, while that is true in law of SADC Protocols, it is true in practice for many 

treaties, and virtually all multi-lateral treaties.  Particularly in the context of 

multi-lateral treaties like the Protocol, it is virtually impossible for a state to 

modify the content of a treaty after it has been signed.  Parliament is left with 
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the option of either signing the treaty as is, or rejecting it as it stands.  The 

real work of determining the content of treaties is done prior to signature. 

27. Fourth, under art 18 of the Vienna Convention on the Law of Treaties (Vienna 

Convention), signature imposes what is known as an “interim obligation” on 

states.  In the period between signature and ratification, states are “obliged to 

refrain from acts which would defeat the object and purpose of a treaty”.  The 

precise nature and extent of that obligation is a matter of debate in 

international law, and will depend on the nature of the treaty.  But it is a real, 

enforceable international obligation that can have serious legal consequences 

for South Africa’s conduct both internationally and domestically. 

28. Fifthly, the Government appears to argue that, after signature, it must still take 

a second decision on whether or not to submit the treaty to Parliament for 

ratification.  CALS will submit that approach is mistaken.  Once it signs a 

treaty, the Executive is bound to place that treaty before Parliament to decide 

whether or not to ratify it.  It does not get a second, post-signature bite at the 

cherry to avoid ratification.  Signature therefore has the inevitable 

consequence that Parliament will have to decide on ratification. 

 

Public consultation 

29. Section 231(1) of the Constitution vests the negotiating and signing of all 

international treaties in the Executive.  But public consultation and 

participation is integral to the Constitution’s commitment to accountability, 

openness, and a democracy that is representative, participatory, and 

deliberative.  If admitted as an amicus curiae, CALS will submit that the 
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executive has an obligation to solicit public consultation prior to signing 

international agreements. 

30. I briefly describe CALS’ arguments on public participation under the following 

headings: 

30.1. The sources of the obligation; and 

30.2. The content and practicality of the obligation. 

 

Sources of the obligation 

31. CALS will argue that the Executive’s default obligation to engage in 

reasonable consultation flows from three fundamental constitutional sources 

32. First, the principle of legality.  All organs of state are required to act rationally 

whenever they perform a public function.  That includes decisions to sign 

international agreements.  Rational action requires there to be a substantive 

connection between means and ends, and for every step in the process of 

reaching the decision to be rationally related to the outcome.  In certain 

circumstances, it will be irrational not to consult with persons who will be 

affected by a decision before it is taken.  That is true both because the 

decision-maker requires information held by others, and because participation 

in the decision-making process is a necessary part of the power. 

33. CALS will submit that, ordinarily, the principle of rationality will require public 

consultation before negotiating and signing a treaty.  There may be 

exceptions – for example when confidentiality is vital for effective negotiation.  

And the nature and extent of consultation required will vary depending on the 

potential impact of the international agreement.  A very specific international 
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agreement may only require consultation with participants in a particular 

industry.  But as a default position, it will be irrational not to ask those who will 

be affected by an international agreement for their views before it is signed. 

34. Second, the participatory nature of our democracy.  Our democracy is 

representative; but it is also participatory and deliberative.  It places a high 

value on public participation in the law-making process.  This is given effect to 

by the specific obligation on Parliament and the Provincial Legislatures to 

“facilitate public involvement in [their] legislative processes” (sections 59, 72 

and 118 of the Constitution). 

35. There is no comparable obligation on the Executive. CALS will however 

submit that the Executive is nonetheless bound to facilitate public participation 

when it engages in law-making processes.  Signing an international 

agreement, particularly the 2014 Protocol, is a form of law-making: 

35.1. As I expand on below, it limits what Parliament is able to do in 

exercising its ratification powers because it is not possible to amend 

the 2014 Protocol at the ratification stage - public participation at that 

stage alone is virtually meaningless; and 

35.2. An international agreement “of a technical, administrative or executive 

nature or an agreement which does not require either ratification or 

accession” binds South Africa without ratification (section 231(3) of the 

Constitution). 

36. Third, section 7(2) of the Constitution obliges all organs of state to “respect, 

protect, promote and fulfil the rights in the Bill of Rights”.  That requires the 

Executive to take positive steps to promote the rights of people living in South 
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Africa when it acts on the international plane, including in the signing of 

international agreements. 

37. Many, if not most, international agreements will, in some way, affect the 

constitutional rights of people living in South Africa.  Where that is the case, 

section 7(2) imposes an obligation on the Executive to consult with those 

whose rights will be affected.  The Executive can only determine how to act to 

protect people’s rights if it has informed them about the potential impact of an 

international agreement and sought their input. Moreover, public participation 

is essential in fulfilling the right to development which is central within the 

SADC context. 

38. Fourth, the right to development supports the need for consultation.  The right 

to development comprises two parts; procedural and substantive.  A violation 

of either the procedural (process or means) or substantive (outcome or ends) 

element constitutes a violation of the right to development.  With regard to 

process, prior consultation with an affected community is required where a 

decision affects that community. The right to self-determination, which is 

linked to the right to development, is increasingly understood as a procedural 

right that guarantees persons the right to meaningful participation in any 

process that would affect their rights. 

39. The right to development supports the need for public consultation prior to 

signature operates at both a general and a specific level: 

39.1. At a general level, while the Constitution does not expressly include the 

right to development, it is implied by the other provisions of the Bill of 

Rights.  South Africa is also bound to uphold the right to development 
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by ratifying various international agreements, including the SADC 

Treaty. 

39.2. At a specific level, when it was deciding whether or not to sign the 

SADC Protocol, South Africa was bound by its obligations under the 

SADC Treaty.  The stated objectives of SADC are to promote 

sustainable and equitable economic growth and socio-economic 

development. This is aimed at the fulfilment of the right to 

development, as provided for in international and regional instruments. 

Moreover, the objectives of SADC are to promote sustainable and 

equitable economic growth and socio-economic development that will 

ensure poverty alleviation with the ultimate objective, its eradication; to 

enhance the standard and quality of life, of the people of Southern 

Africa and support the socially disadvantaged through regional 

integration.  Article 23 of the SADC treaty clearly stipulates that in 

pursuance of its objectives, SADC shall seek to involve fully the people 

of the region and key stakeholders in the process of regional 

integration. 

 

The Content and Practicality of the Obligation 

40. The Respondents submit that public engagement takes place when 

Parliament considers the ratification of an international agreement.  This is 

inadequate because at the stage at which an international agreement such as 

the 2014 Protocol is presented to Parliament to be ratified, the terms of that 

agreement have already been finalised.  All that any public consultation 
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process may, at that stage, influence is whether or not the agreement is 

ratified.  Parliament, and members of the South African public, can no longer 

convince the Executive to negotiate for amendments to what is provided for in 

the agreement because the opportunity for negotiation has passed.  Such 

engagement is therefore not meaningful. 

41. There is another, related reason that pre-signature consultation is vital.  The 

position that South Africa adopts at the negotiations may determine whether 

an agreement is concluded at all, and therefore whether it will come into force.  

This is such a situation.  As the Applicants have demonstrated, the resolution 

to abolish the Tribunal required consensus among the parties.  Having signed 

the Protocol, it is possible that enough other countries will ratify it that it will 

come into force and abolish the Tribunal even if South Africa does not ratify it.  

Yet the decision which opened the door for the abolition of the tribunal was 

taken without public consultation, and where any subsequent public 

participation may be meaningless. 

42. It is for this reason that it is of constitutional importance that there is an 

opportunity for persons, especially those who stand to be affected by the 

international agreement, to be provided with the opportunity to make 

submissions on the terms of the agreement before: (a) the Executive commits 

South Africa to the spirit of the international agreement on the international 

plane; (b) the terms of the international agreement to be presented to 

Parliament are set; and (c) the conditions of ratification and operationalisation 

are determined. 

43. CALS submits that public consultation must be the default position for all 

international agreements. But there may be exceptions where consultation is 
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not required.  The executive need not consult the public where there are 

justifiable reasons not to, including the need for secrecy in negotiations or the 

real (and not self-created) urgency of concluding the treaty. 

44. The nature and extent of consultation is primarily a matter for the executive to 

determine.  It can take a wide variety of forms including basic invitations for 

written comment, the establishment of standing bodies for public consultation, 

or public hearings. 

45. What is required will depend on the nature of the treaty, and the nature of the 

interests it will affect.  The wider and more intense the impact, the more 

extensive the public consultation must be.  If a treaty will affect a discrete 

group, the executive should invite that group to make representations. 

46. The public consultation need not necessarily require public hearings.  There 

would be some measure of discretion for the state to undertake the public 

consultation, for instance by soliciting comment from those persons who 

would be particularly affected by international agreements..  Through the 

process of consultation, the submissions received could have informed the 

President’s decision when deciding whether or not to enter into the 2014 

Protocol on its current terms at a stage in the process where he could still 

have influenced the text thereof.  But what the President should not have 

done, is negotiate and sign in complete isolation from any public participation 

process. 

47. This is not an impractical proposition.  If admitted, CALS will make five 

submissions demonstrating that pre-signature public consultation is not only 

possible, but preferable: 
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47.1. Based on the evidence it seeks to introduce (dealt with in Part IV), it is 

apparent that the Executive regularly engages in public consultation 

prior to signing an international agreement. 

47.2. In the present matter there was sufficient time for public participation 

prior to the signing of the 2014 Protocol: 

47.2.1. The respondents would have been aware from as early as 

August 2010 that there would be a review of the role, functions 

and terms of reference of the SADC Tribunal, and that no 

appointments or re-appointments to the SADC Tribunal would 

be made (thereby preventing a quorum and prohibiting the 

SADC Tribunal from receiving any new cases).  The minutes 

of an August 2010 meeting is annexed to the founding affidavit 

to the main application as annexure “FA4A”. 

47.2.2. From as early as May 2011, the SADC Summit mandated the 

Ministers of Justice and Attorneys General to “initiate the 

process aimed at amending the relevant SADC legal 

instruments and submit a progress report at the Summit in 

August 2011 and the final report to Summit in August 2012”.  

The SADC Summit further extended the moratorium on the 

SADC Tribunal receiving new cases or hearing pending cases.  

This is addressed in paragraph 39 of the founding affidavit to 

the main application. 

47.2.3. Importantly, on 18 August 2012, the SADC Summit resolved 

that “a new protocol on the Tribunal should be negotiated and 
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that its mandate should be confined to the interpretation of the 

SADC Treaty and Protocols relating to disputes between 

Member States”.  It is then only in August 2014 that the 2014 

Protocol was signed.  A copy of the communiqué of the 2014 

SADC Summit is annexed to the founding affidavit to the main 

application as annexure “FA1”. 

47.2.4. As is apparent from annexure “FA3” of the founding affidavit to 

the main application, a draft of the revised protocol was in 

circulation from at least 21 February 2014, approximately six 

months before the 2014 Protocol was signed.  Although 

annexure “FA3” does not indicate whether there were other 

drafts before or after it, it does contain tracked changes 

showing insertions and deletions. 

47.2.5. There was therefore a two-year intervening period between the 

decision to negotiate a new protocol and the decision to sign 

the 2014 Protocol.  A period during which amendments to the 

draft were being considered.  During this period there was 

ample opportunity, prior to the signing of the 2014 Protocol, for 

the Executive to undertake a public consultation process. 

47.3. In any event, any argument that there is insufficient time or that it is 

impracticable to provide for public participation prior to the signing of an 

international agreement, undermines and negates the very power of 

the Executive on the international plane to elect whether or not to bind 

South Africa to an international agreement.  
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48. If admitted, CALS will refer this Court to foreign statutes, case law and 

practice that has been developed in relevant comparative jurisdictions, setting 

out the law and practice relating to public consultation.  The comparative law 

and practice shows a clear trend among comparable jurisdictions – including 

Canada, Australia, India, Kenya and New Zealand – to require pre-signature 

public consultation for exactly the reasons set out above.  This will be dealt 

with fully in CALS’ written submissions. 

 

IV INTRODUCTION OF NEW EVIDENCE 

49. In addition to making the legal submissions described above, CALS seeks to 

adduce as evidence: 

49.1. The table annexed to this affidavit marked CALS 1; 

49.2. Minutes of certain Parliamentary committee meetings marked CALS 

2(a)-(c); 

49.3. A table of consultations for the recent Paris Agreement marked CALS 

3; 

49.4. The stakeholder participation document for the recent Paris Agreement 

marked CALS 4; and 

49.5. The contents of paragraphs 50 to 53 of this affidavit. 

 

Content of the evidence 

50. South Africa has, to date, ratified more than twenty SADC Protocols.  The 

table annexed to this affidavit marked CALS 1 summarises the process of 
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public participation that was, or was not, followed with regard to each protocol.  

It addresses -- to the extent possible -- what was done both before signature, 

and between signature and ratification.  The table draws from publicly 

available information, primarily reports of the relevant Parliamentary 

Committee. 

51. I do not intend to traverse all the contents of the table.  Instead, I highlight the 

following relevant matters that are apparent from the table: 

51.1. The table evinces the erratic manner in which the state has treated 

public consultation in relation to international agreements.  Just from 

the sample of agreements that have been selected for the purpose of 

the table -- those SADC agreements that have been ratified by South 

Africa -- it is apparent that there is no consistent practice in relation to 

public consultation either prior to signature or ratification. 

51.2. It is my understanding from the table that in relation to the majority of 

the Protocols in question, there has been no public consultation either 

preceding the signature or ratification of the agreements.  In a number 

of instances, the Protocols are adopted by the National Assembly 

without debate; this has included, for example, the Protocol on Wildlife 

Conservation and Law Enforcement (1999), the Protocol on Politics, 

Defence and Security Cooperation (2001), the Protocol against 

Corruption (2001), the Protocol on Forestry (2002), and the Protocol on 

Finance and Investment (2006). 

51.3. Importantly, there have however been instances in which the state has 

engaged in processes of public consultation before signature: 
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51.3.1. The Protocol on Health (1999) was shared with stakeholders 

in draft form before it was accepted by the SADC Summit, 

thereby allowing a process of public consultation to take place 

in South Africa before the final text was agreed to. 

51.3.2. The Protocol on Fisheries (2001) was drafted through 

consultation with stakeholders in all the SADC member 

states. 

51.3.3. Similarly, the Protocol on Gender and Development (2008) 

was developed through consultation with civil society 

organisations in all member states, followed by regional 

consultations. 

51.4. Some Protocols have been the subject of public consultation before 

Parliament: 

51.4.1. For the Protocol on Health (1999), there was a further process 

of public consultations after it was signed but before it was 

ratified by Parliament. 

51.4.2. The Protocol on Trade (1996) was subject to a process of 

public consultation with stakeholders before the report of the 

committee was tabled before Parliament. 

51.5. It is also apparent from the table that members of the relevant 

parliamentary bodies have expressed frustration at the manner in 

which international instruments are foisted upon Parliament without 

there being an opportunity to engage in the substance and content of 

the agreements.  For instance: 
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51.5.1. At a meeting considering the Protocol on the Control of 

Firearms, Ammunition and Other Related Materials in SADC 

(2001), Mr P Maloyi, a member of the Select Committee on 

Security and Constitutional Affairs, expressed his disapproval 

at Parliament’s limited role in ratifying international 

agreements.  He rightly contended that having Parliament 

review the instrument after it had been signed by the heads of 

state left Parliament with no powers to change the agreement.  

The minutes of this meetings are marked CALS 2(a). 

51.5.2. At a meeting of the Select Committee of the National Council 

of Provinces in relation to the Protocol against Corruption 

(2001), the Committee expressed its frustration at the 

pointlessness of their approving Protocols if there was no 

mechanism to suggest changes.  In response, the 

Chairperson explained that “the State President was the only 

person who could propose amendments to other signatories 

of the international treaties or protocols”, and that such 

amendments were unlikely to happen.  This is precisely the 

reason that public consultation must necessarily take place 

prior to the signing of international agreements: to ensure that 

the views of the public and the relevant state officials are 

properly taken into account and incorporated into the 

agreement itself at a time when those views can still be 

meaningful.  While Parliament will still have a limited ability to 

force the re-negotiation of international agreements, at least 
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the public views will have informed the content of the 

international agreement it considers. The minutes of this 

meeting are marked “CALS 2(b)”. 

52. In addition to the history of consultation on SADC agreements, CALS would 

further like to draw this Court’s attention to the state’s recent conduct relating 

to certain environmental agreements for which the state has engaged in a 

process of public consultation. 

52.1. I note in this regard that principle 10 of the Rio Declaration on 

Environment and Development states that: 

“Environmental issues are best handled with the participation of all 

concerned citizens, at the relevant level.  At the national level, each 

individual shall have appropriate access to information concerning 

the environment that is held by public authorities, including 

information on hazardous materials and activities in their 

communities, and the opportunity to participate in decision-making 

processes.  States shall facilitate and encourage public awareness 

and participation by making information widely available.” 

52.2. Notably, during approximately the same period that the 2014 Protocol 

was being negotiated and signed, South Africa was undertaking public 

consultations regarding the Doha Amendment to the Kyoto Protocol.  

On 26 August 2014, the Portfolio Committee on Environmental Affairs 

was briefed by the Minister on Sustainable Development.  The 

Chairperson reported that: 

“[P]reparations were advanced for the Committee’s public 

hearings with stakeholders beginning Friday and Saturday in 

KZN, next Friday and Saturday in Mpumalanga and the 

following Friday and Saturday in North West. He was happy to 
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report that the stakeholders involved in the public hearings 

included traditional leaders, rangers from the Parks, industry in 

the relevant provinces, members of the provincial legislatures 

and municipal councillors.  This was a good cross section of 

participants. NGOs were also expected and Members were free 

to invite whom they wished to participate.  Furthermore, the 

logistics for the hearings were well afoot.  The emphasis was on 

the Committee interacting with the people – the real people that 

mattered.  He thanked the Department for their help over the 

weekend especially with linkages with stakeholders and relevant 

officials from the provincial DEA.” 

I attach a copy of the relevant minute as annexure CALS 2(c). 

52.3. The states parties to the Kyoto Protocol recently committed to create a 

new international climate agreement by the conclusion of the United 

Nations Framework Convention on Climate Change Conference of the 

Parties in Paris in December 2015.  In preparation for this, states are 

required to outline what climate actions they intend to take under a new 

agreement.  States are required to engage in stakeholder consultation 

to identify a strong negotiating position throughout the new treaty 

drafting process.  In South Africa, public consultation dates were set for 

each province during the course of August and September 2015.  I 

attach a schedule of the consultations in each province as annexure 

CALS 3.  In preparation for this, the Department of Environmental 

Affairs released a document including the history and process of the 

new international agreement, as well as South Africa’s draft negotiating 

position, and invited any interested member of the public to attend the 

draft stakeholder consultations and comment on the state’s position.  I 

attach a copy of this document as annexure CALS 4.  Following that 
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process, the Paris Agreement was adopted by consensus and was 

opened for signature in April 2016. 

53. While in these cases public consultation is mandated by the treaty bodies 

themselves, this serves to illustrate that public consultation is considered both 

necessary and possible where there is the requisite will to do so.  CALS 

submits that the Constitution makes public consultation prior to signature the 

default position for international agreements. 

 

Admission of the evidence 

54. The evidence CALS seeks to introduce is relevant to the following questions 

before this Court: 

54.1. Is it advantageous to have public consultation prior to signature?  The 

evidence demonstrates that, in the view of both the Executive and the 

Legislative branches, it is. 

54.2. Is it practical to have public consultation prior to signature?  The 

evidence demonstrates that in a wide variety of circumstances, it is. 

54.3. Is public consultation prior to signature routine?  The evidence 

demonstrates that, at least with regard to SADC Protocols, it is not.  

There is no regular practice.  This highlights the need for clear judicial 

guidance on the obligation to facilitate public involvement. 

54.4. Is public consultation after signature and prior to ratification routine, 

and effective?  The evidence shows it is not routine, and strongly 

suggests it is not effective. 
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55. At the outset, I point out that the evidence CALS seeks to adduce is not new 

evidence. As amicus curiae in the High Court, CALS was given leave to 

adduce this exact evidence. The order of the High Court is attached hereto as 

CALS 5.  

56. CALS filed the documents set out above and the respondent filed a detailed 

response. The evidence adduced by CALS and the respondent’s reply was 

admitted by the High Court. In fact, the respondents’ reply in the High Court to 

the evidence filed by CALS, was included in the record before this court 

comprising the whole of Volume 13. However, CALS’ evidence was 

inexplicably excluded.  The record before the court is therefore incomplete. 

57. Neither CALS nor our attorney was consulted in respect of the compilation of 

the record. Our attorney received a finalised index of the record on 27 June 

2018. It was evident from the index that the evidence adduced by CALS and 

admitted in the High Court was not included in the record. Our attorney 

attempted to engage with the second to seventh applicants’ attorneys to 

ensure the inclusion of CALS’ evidence but the record was already in print 

and was due in the Constitutional Court on 6 July 2018. In order to avoid any 

delay to the submission of the record at court, we considered that it would be 

preferable to submit the evidence together with our application for admission 

as amicus curiae. 

58. I submit that CALS’ evidence should be considered as part of the record in the 

appeal.  However, to the extent it is necessary for it to be separately admitted, 

CALS asks that this Court admit it as evidence.  That is justified because: 
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58.1. The evidence is directly relevant to the submissions CALS seeks to 

make; 

58.2. The evidence is of an official and uncontroversial as it forms part of 

publicly available records of Parliamentary proceedings; and 

58.3. The parties have never objected to the admission of the evidence. 

59. The interests of justice therefore favours regarding the evidence as part of the 

record, or permitting CALS to adduce the evidence before this court. 
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V COMPLIANCE WITH REQUIREMENTS FOR ADMISSION 

60. In terms of Rule 10 a party seeking to be admitted as an amicus curiae must 

seek the written consent of all the parties in the proceedings. 

61. CALS sent letters to the applicants and respondents requesting their consent 

to its admission on 13 July 2018. A copy of that letter is attached as annexure 

CALS 6. 

62. CALS received the following responses: 

62.1. On 24 July 2018 the first applicant consented to the admission of CALS 

as amicus curiae in this application. A copy of the letter is attached as 

Annexure CALS 7. 

62.2. On 24 July 2018 the second to seventh applicants consented to the 

admission of CALS as amicus curiae in this application. A copy of the 

letter is attached as Annexure CALS 8. 

62.3. On 31 July 2018 the respondents consented to the admission of CALS 

as amicus curiae in this application. A copy of the letter is attached as 

Annexure CALS 9. 

63. In terms of Rule 10, an amicus must apply for admission within 5 days after 

the Respondents file their written argument.  The Respondents filed their 

written argument on Friday 3 August 2018.  This application will be launched 

on Friday 10 August 2018, four days later (9 August 2018 was a public 

holiday).  It is therefore within the time prescribed in the rules. 

64. While obviously the matter is in the discretion of the Court, CALS proposes 

that if this Court admits it as an amicus curiae, it should file its written 
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submissions by 17 August 2018, and the other parties should be permitted to 

file responding written submissions by 25 August 2018. 

 

Submissions that are relevant and different 

65. One of the grounds on which the first applicant challenges the conclusion of 

the 2014 Protocol is the lack of consultation with people who were affected by 

the Protocol. CALS supports that ground of review in ways that are distinct 

from the arguments advanced by the parties: 

65.1. It submits that public consultation is always required, and not only 

when the treaty directly affects the rights of an affected group; 

65.2. It relies on specific jurisprudential grounds to support the need for 

public consultation; 

65.3. It presents a model for default public consultation, subject to deviation 

in cases of urgency or where confidential negotiations are necessary; 

65.4. It grounds the argument in an understanding of the effect of signature 

on both the international and domestic planes;  

65.5. It highlights public participation as a crucial requirement in fulfilling the 

right to development which is central to the objectives of SADC; and 

65.6. It supports the demand for public consultation – and the need for 

judicial endorsement of that demand – with evidence demonstrating 

that public consultation prior to signature is both possible and 

advantageous. 
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66. I submit that for these reasons CALS’ submissions will assist the Court in 

coming to its determination, and are different from those of the other parties. 

VI CONCLUSION 

67. In light of the above, CALS submits that its submissions are both relevant and 

novel, and that it would be in the interests of justice for CALS to be admitted 

as an amicus curiae in order to advance legal argument and to adduce 

evidence.  Accordingly, CALS prays for an order in terms of the notice of 

motion to which this affidavit is attached. 

 

___________________ 

AKHONA MEHLO 

 

The Deponent has acknowledged that she knows and understands the contents of 

this affidavit, which was signed and sworn to or solemnly affirmed before me 

at                                            on this the          day of                                   2018, the 

regulations contained in Government Notice No. R1258 of 21 July 1972, as 

amended, and Government Notice No. R1648 of 19 August 1977, as amended, 

having been complied with. 

 

________________________ 

COMMISSIONER OF OATHS 

Full Names: 

Capacity: 

Address: 

 


