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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 

On 24 May 2018 at 09h00, the Constitutional Court will hear an application for leave to 

appeal against the judgment and order of the High Court of South Africa, North West 

Division, Mafikeng (High Court).  The judgment ordered the eviction of some 

13 families represented by 38 applicants – who are members of the Lesetlheng 

Community (Community) – which conducts farming on a property known as farm 

Wilgespruit 2 J.Q, North West Province (the farm). 

 

On 12 April 2003, the Traditional Council of the Bakgatla-Ba-Kgafela tribe (Bakgatla tribe) 

set out to register a company for the purpose of obtaining a prospecting permit.  Resultantly, 

Itereleng Bakgatla Mineral Resources (Pty) Limited (IBMR), the first respondent in this 

matter, was incorporated.  In 2004, IBMR was awarded a prospecting permit and on 19 

May 2008, it was granted a mining right in respect of the farm.  On 21 April 2007, before 

the mining right was granted, a meeting regarding the proposed mining was convened with 

members of the Community, a constituent part of the Bakgatla tribe.  At a separate meeting, 

on 28 June 2008, a resolution was passed approving a surface lease agreement between 

IBMR, Bakgatla tribe, and the Minister of Rural Development and Land Reform, in terms of 

which the Bakgatla tribe leased the farm to IBMR for mining purposes. 

 

The parties dispute the true ownership of the farm.  The applicants assert that the sale and 

transfer of the farm followed a decision taken by the Community in 1916 to purchase it 

for stock and crop farming.  According to the applicants, the purchase price to acquire the 

land was raised by 13 families belonging to the said Community and only the descendants 

of the Community members who contributed towards the purchase price are the true owners 



of the farm.  However, since the Community was not recognized as a separate entity by the 

colonial government and because of the racist policies prevailing at the time, the farm could 

not be registered in the name of the joint purchasers.  The available records show that the 

state holds the land in trust on behalf of the broader Bakgatla tribe.  The respondents, in 

contrast, contend that the farm is owned by the Bakgatla tribe and that the purchase price 

for the farm was raised by the broader community.  They further submit that the farm was 

indeed allocated to 13 families, but these families were from four different villages, and not 

just Lesetlheng. 

 

A dispute arose between the Community and the respondents in relation to the farm.  

Consequently, in 2015, the applicants successfully sought a spoliation order against the 

respondents.  The High Court ordered, inter alia, the respondents to cease any mining 

activities or related operations and to remove any internal fencing on the farm.  As a 

result, the respondents could not undertake any mining operations on the farm. 

 

In order to commence full-scale mining on the farm, the respondents in turn instituted an 

application for the eviction of the applicants from the remainder of the farm and an interdict 

to restrain the applicants from further accessing the farm and erecting structures thereupon.  

The applicants unsuccessfully raised the following defences in the High Court: (i) the 

Community was not consulted as the true owners of the farm when the mining right was 

applied for and granted, nor were they consulted when the lease agreement was 

concluded.  As a result, they contended that the mining right and the lease were invalid; 

(ii) the respondents had not validly extinguished the applicants’ informal rights to the farm 

since they were not consulted; (iii) even if the respondents had a valid mining right, they 

could not commence with mining activities as there was no agreement between the parties 

on compensation for the infringement of the applicants’ surface rights; and (iv) as the 

respondents had not obtained the necessary use consent from the local authority in terms of 

the relevant zoning scheme, they were precluded from commencing with mining activities 

on the farm. 

 

The High Court held that the decision to grant the mining right was valid, and remains 

valid until it is set aside on review.  In respect of the lease agreement, the Court similarly 

held it to be valid and enforceable until its registration is set aside.  The Court went on to 

state that, in any event, the resolution taken at the 28 June 2008 meeting terminated the 

informal land rights held by the applicants in accordance with the customs or usage of the 

Bakgatla tribe, as contemplated in section 2(2) of the Interim Protection of Informal land 

Rights Act 31 of 1996 (IPILRA).  Further, the Court held that the respondents could 

exercise their surface rights in spite of the fact that no agreement had been reached with the 

applicants regarding compensation.  The Court found that expropriation had occurred upon 

the grant of the mining right and that the respondents had attempted, in good faith, to 

comply with the consultative obligations imposed on them in terms of the Mineral and 

Petroleum Resources Development Act 28 of 2002 (MPRDA). 

 

In the Constitutional Court, the applicants’ submissions deal with three broad issues: (i) 

the applicants’ rights in the farm; (ii) the validity of the mining right and the surface lease 

agreement entered into between the Bakgatla tribe and the respondents; and (iii) whether, 



assuming that the mining right or lease are valid, the respondents’ alleged failure to 

comply with the consultative requirements in terms of section 5(4)(c) of the MPRDA 

coupled with their alleged failure to exhaust the remedies provided for in section 54 of 

the MPRDA and Wilgespruit’s zoning scheme, means that it is impermissible for the 

respondents to proceed with mining operations and evict the applicants. 

 

In respect of the validity of the mining right, the respondents contend that the MPRDA, 

in so far as the requirement to consult is concerned, does not distinguish between various 

categories of affected persons.  In relation to the applicants’ participation in the 

conclusion of the lease, the respondents contend that a lease has to be signed and 

executed by the registered owners of the farm, which the applicants are not since they are 

not reflected as such in the title deed of the farm.  As to whether the applicants were 

lawfully deprived of the informal land rights, the respondents contend that the 28 June 

2008 meeting was held according to the customs and usage of the Bakgatla community, 

and therefore in compliance with section 2(2) of the IPILRA. 

 

Regarding the alleged alternative impediments to mining operations on the farm, the 

respondents contend that they have evidence which details the notification and 

consultation processes in compliance with section 5(4)(c) of the MPRDA.  They submit 

that the negotiation process outlined in section 54 of the MRPDA does not have to be 

exhausted before mining can commence.  Lastly, the respondents contend that the 

applicants have neither pleaded nor proved the alleged prohibition in terms of the town 

planning scheme and, in any event, their current mining operations are an extension of 

prior lawful mining operations in accordance with clause 4(7) of the Moses Kotane 

Town-Planning Scheme and section 43 of the Town-Planning and Townships Ordinance. 

 

In addition the Constitutional Court has received an application for admission as amicus 

curiae from Mdumiseni Dlamini who is acting on behalf of the Baleni applicants in a 

separate High Court application dealing with similar issues in relation to informal rights 

under customary law, in terms of the IPILRA.  Mdumiseni seeks to make submissions in 

that will assist the applicant’s case.  Land Access Movement South Africa in separate 

application for admission as amicus curiae also seeks to make submissions that aim to 

assist the Constitutional Court. 


