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INTRODUCTION   

1. The Appellants1 seek leave to appeal to this Court and, if granted, an order 

setting aside the eviction order granted by the Court a quo on 16 February 

2017.  

2. In their heads of argument, the Appellants immediately capture the attention by 

referring to the alleged purchase of Wilgespruit 2 JQ by thirteen families who 

became the “owners” of the farm in 1919 and “who continuously and without 

interruption until 2008”, farmed on the farm when “a mining company” 

succeeded in obtaining the “mineral rights to the farm.” They submit that the 

Appellants are not the only black community to have this particular history 

relating to the ownership of land and the consequences of mining companies 

“riding roughshod” over their rights.  As shown below, the Mining Respondents 

did not in any way ride “roughshod” over the Appellants’ rights and the 

allegation as well as the identity of the so-called “true owners” of the farm, are 

shrouded in controversy and disputes.    

3. These heads are structured under the following main headings, broadly 

following the structure of the Appellants’ heads: (1) Introduction, (2) 

Background, (3) The Nature of the Applicants’ Rights to Wilgespruit; (4) The 

Alleged Invalidity of the Mining Right and the Lease Agreement; (5) The 

Argument that the Mining Respondents are not entitled to mine despite a valid 

Mining Right and Lease; (6) The Argument based on the Land Use Scheme, 

and (7) Costs. 

                                                 
1 In these heads of argument, the 1st to 38th Applicants, who were the 1st to 38th 
Respondents a quo, will for the sake of convenience be referred to herein as “the 
Appellants”.  The 1st and 2nd Respondents will be referred to as the “Mining Respondents”. 
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BACKGROUND  

4. This matter is about the rights to use the farm Wilgespruit 2 JQ, North West 

Province held by the Mining Respondents on the one hand, and the Appellants 

on the other hand. 

5. Who is IBMR? 

5.1 A company called Itereleng Bakgatla Minerals Resources (Pty) Ltd (“IBMR”) 

holds the right to mine platinum group metals and associated minerals 

(PGMs) in respect of the “remainder” of the farm Wilgespruit.2 IBMR was the 

first applicant in the court a quo and is the first respondent in this court. No 

mining operations are being conducted on this part of the farm. 

5.2 IBMR is a company that was formed by the Bakgatla Community as a 

vehicle to exploit the platinum resource on inter alia Wilgespruit.3 IBMR was 

thus the Bakgatla Community. 

5.3 In 2004, IBMR successfully applied for a prospecting right under the Mineral 

and Petroleum Resources Development Act 28 of 2002 (“MPRDA”).4 At the 

time, IBMR was 100% held by the Bakgatla Community. IBMR partnered 

with a company called Barrick Platinum SA (Pty) Ltd for purposes of 

conducting prospecting, because IBMR did not have the necessary capital 

                                                 
2 The farm Wilgespruit has not been subdivided, but two separate mining rights are currently 
held in respect of, respectively, the western portion of the farm (a triangular portion of land 
known as, and referred to herein as, “Sedibelo West”) and the larger eastern portion (herein 
referred to as the “remainder” of the farm). 
3 FA, vol 1, p 49, par 6.4. 
4 FA, vol 1, p 41, par 5.1.2 and p 49, par 6.5 and Kgosi Pilane Affidavit, vol 5, pp 478-479, 
paras 3.14 and 3.15. 
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and expertise.5 The Bakgatla Community transferred 15% of its shares in 

IBMR to Barrick in the process. The farm was successfully prospected. 

Barrick later withdrew and the Bakgatla Community then bought back the 

15% shareholding.6  

5.4 IBMR subsequently applied for a mining right which was granted to it on 19 

May 2008 in respect of inter alia the whole of the farm Wilgespruit.7 This 

mining right (333MR) took effect on 20 June 2008.  IBMR's environmental 

management programme ("EMP") was approved in terms of section 39 of 

the MPRDA on 20 June 20088.  This is admitted by the Appellants.9 The 

statement in the very first paragraph of the Appellants’ heads in this Court 

that the 13 families and their descendants farmed without interruption until 

2008, “when a mining company succeeded in obtaining the mining rights”, is 

thus less than frank inasmuch as it is not disclosed that it was the Bakgatla 

Traditional Community’s own company established for purposes of exploiting 

the platinum reserve under the land that obtained the mining right in 2008; 

indeed some of the directors on the board of IBMR were residents of 

Lesetlheng10. It is also not mentioned that this company, IBMR, had already 

obtained a prospecting right in 2004 and was prospecting on the farm. At 

that stage, there were very few persons conducting farming activities.11 Prior 

to 2002 there were less than 10 farmers crop farming at Wilgespruit.  By 

                                                 
5 FA, vol 1, p 41, par 5.1.3 and p 49, par 6.6 and Kgosi Pilane Affidavit, vol 5, p 479, par 3.15 
6 FA, vol 1, p 50, par 6.10 and Annexure FA23, vol 2, p 177, par 2. 
7 FA11 p 114-125; annexure FA par 5.2, pp 42-43. 
8 FA, vol 1, pp 42-43, paras 5.2.1-5.2.3; FA12, vol 2, p 126. 
9 AA, vol 7, p 629, par 7.5. 
10 See Affidavit of Kgosi Pilane, vol.5, par 18.1, p 499. 
11 See Affidavit of Kgosi Pilane, vol 5, pp 477-478, paras 3.11-3.12. 
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2004 when prospecting commenced, farming ceased all together.12 There is 

furthermore no evidentiary basis for the gratuitous statement in the second 

paragraph of the heads that the Mining Respondents is or was riding 

roughshod over their rights. Indeed, the evidence is to the contrary as set out 

below. 

5.5 On 28 June 2008, the Bakgatla Community resolved at a Kgotha Kgothe to 

enter into a lease with IBMR for purposes of conducting mining operations 

on Wilgespruit.  IBMR subsequently entered into the (surface) lease 

agreement in respect of the whole of the farm with the Minister of Rural 

Development & Land Reform and the Bakgatla Community.13 The Deed of 

Lease was notarially executed on 17 April 2012 and registered in the Deeds 

Office on 3 October 2012.14 The Minister of Rural Development & Land 

Reform (as registered owner) ratified the resolution taken by the Bakgatla 

Community to lease the whole of Wilgespruit to IBMR and approved the 

lease agreement between the Bakgatla Community, IBMR and the said 

Minister.15 

5.6 In April 2012, the IBMR mining right was amended in terms of section 10216 

to excise (only) the Sedibelo West area (i.e. the undivided western portion of 

the farm). The PPM mining right in respect of neighbouring farms was 

simultaneously amended to include Sedibelo West.17 Insofar as the lease in 

respect of the Sedibelo West area is concerned, where PPM holds the 
                                                 
12 See Affidavit of Kgosi Pilane, vol.5, par 3.12, p 478. 
13 FA, vol 1, pp 51-52, paras 6.12-6.13; FA24, vol 2, pp 179-201. 
14 FA, vol 1, p 55, par 6.24; FA30, vol 3, pp 221-241. 
15 FA, vol 1, pp 54-55, par 6.22; FA29, vol 3, p 220. 
16 The section 102 process is dealt with at FA par 5.4 p 44 – 45. 
17 FA, vol 1, pp 44-45, paras 5.4.1-5.4.3; FA16, FA17, FA18 and FA19, vol 2, pp 144-164. 
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mining right, IBMR entered into a sub-lease agreement with PPM.18 

5.7 IBMR, however, retained the mining right and remained the lessee in respect 

of the remainder of the farm Wilgespruit.  The Appellants are occupying this 

part of the farm which forms the subject of the present proceedings.  

6. Who is PPM? 

6.1 The platinum resource on Wilgespruit forms part of a wider resource that 

also occurs in, on and under inter alia the neighbouring farms, 

Tuschenkomst and Witkleifontein.19  

6.2 Pilanesberg Platinum Mines (Pty) Ltd (“PPM”) holds the right to mine and 

has been conducting full scale mining operations on these neighbouring 

properties by way of open pit mining.  On Sedibelo West, open pit mining 

started in the last quarter of 2013.20 This is common cause. PPM wishes to 

extend the mine eastwards onto the remainder of Wilgespruit. If the mine is 

not so extended, the whole mining operation will become uneconomical in 

2018 and will have to close.21 

6.3 IBMR, the Bakgatla Community and PPM entered into negotiations and 

concluded a series of transactions in terms of which the Bakgatla 

Community obtained a 26% share interest in Sedibelo Platinum Mines (the 

holding company of PPM) in exchange for their shares in IBMR. 22 The 

                                                 
18 FA, vol 1, pp 56-57, par 6.26; FA31, vol 3, pp 242 – 280. 
19 FA6 and FA7, vol 2, pp 102-103. 
20 FA, vol 1, p 33, par 3.2.1; pp 43-44, par 5.3; pp 47-48, par 5.6; FA15, vol 2, pp 131-143; 
AA, vol 7, p 618, par 5.2: "the content of paragraph 3.2.1 is admitted". 
21 FA, vol 1, pp 91-92, par 9. 
22 FA, vol 1, pp 18-19, par 2.3; p 83, par 8.9.1. 
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Bakgatla Community thereby obtained a 26% interest in Sedibelo’s wider 

mining operations with concomitant infrastructure including a further mining 

right in respect of the farms Rooderand, Legkraal and a portion of 

Koedoesfontein. It follows that the Bakgatla Community accordingly also 

holds a 26% indirect interest in the extension of the existing mine onto the 

remainder of Wilgespruit where the so-called East Pit is to be developed. 

The prospecting of Wilgespruit and the mining right granted to IBMR as well 

as the subsequent transactions with PPM and Sedibelo Mines were the 

direct result of the business acumen of the Bakgatla Community. 

6.4 PPM is in the process of taking transfer of this mining right from IBMR and 

obtained ministerial consent for such transfer, in terms of section 11 of the 

MPRDA, in February 2014.23 The cession has not yet been registered and 

has not yet taken effect. Pending registration of the transfer, PPM has been 

appointed as IBMR's contractor in terms of section 101 of the MPRDA and is 

acting in its own name for and on behalf of IBMR to exercise this mining 

right.24 

6.5 By virtue of holding the abovementioned mining right and approved EMP in 

respect of the remainder of the farm Wilgespruit and having notified and 

consulted with the landowner and lawful occupiers, the Mining Respondents 

(IBMR as principal and PPM as its section 101 contractor) are entitled to 

mine and exercise the rights set out in section 5(3) of the MPRDA on the 

                                                 
23 FA, vol 1, p 33, par 3.2.2; p 43, par 5.2.5; FA13 and FA14, vol 2, pp 127-130. 
24 FA, vol 1, pp 33-34, par 3.2.2; p 43, par 5.2.6; FA4, vol 1, p 98. 
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remainder of Wilgespruit. 25 

6.6 The Mining Respondents intend to commence full-scale mining activities on 

the remainder of the farm but are precluded from doing so by the Appellants’ 

refusal to vacate the farm. This is common cause. 26   

7. Who are the Appellants? 

7.1 The Appellants are holders of informal land rights within the meaning of the 

Interim Protection of Informal Land Rights Act, 1996 (“IPILRA”) in respect of 

the remainder of Wilgespruit. None of them reside on the land.27 They use 

the land for cattle farming and occupy the land through herders who tend to 

their cattle.28 They are not the registered owners of the farm but claim to be 

the true owners thereof.29  

7.2 As is evident from what follows below, the Appellants have been frustrating 

the efforts of the Mining Respondents for a prolonged period to gain 

possession of Wilgespruit in order to proceed with the mining. The herders 

who still remain on Wilgespruit are for the most part faceless and they hide 

their identity closely from the Mining Respondents – the evidence is that they 

are prohibited by the 1st to 38th Appellants to negotiate with the Mining 

Respondents for their relocation.30 Furthermore, aggressive and violent 

                                                 
25 FA, vol 1, pp 45-46, par 5.5.1. 
26 FA, vol 1, pp 34-35, paras 3.3 and 3.5; AA, vol 7, pp 620 and 621, paras 5.4 and 5.6; pp 
645-646, par 9.2: "It is admitted that the continued presence of the Respondents would 
preclude the Applicants' planned mining activities, as such activities would render the 
remainder of Wilgespruit (un)inhabitable." 
27 AA, vol 7, p 624, par 5.11(a) – relied on by the appellants in the alternative 
28 AA, vol 6, p 589, par 2.12 
29 AA, vol 6, p 568, par 2.5 
30 FA, vol 1, p 34-35, par 3.4 
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conduct and intimidation are used to keep the employees and contractors of 

the Mining Respondents away from the mining area on Wilgespruit, even to 

the extent of attacking them with stones.31 

7.3 Although the Mining Respondents have done everything required from them 

by law and reason by the book, their efforts to gain possession of the farm 

have been to no avail. 

7.4 It seems that the Mining Respondents are helplessly tied into the internal 

disputes between the faction consisting of the 1st to 38th respondents on the 

one hand and the Bakgatla Community and Traditional Authority on the 

other, although the Mining Respondents have all the rights required by law to 

mine on Wilgespruit. No commercial mining can take place under these 

circumstances unless the rule of law is abided.  

THE NATURE OF THE APPELLANTS’ RIGHTS IN RESPECT OF WILGESPRUIT  

8. Introduction 

8.1 The farm Wilgespruit is registered in the name of the Government of South 

Africa in trust for the Bakgatla-ba-Kgafela Community by virtue of Deed of 

Transfer 1230/1919.32  

8.2 As stated, the Appellants do not reside on the farm as contemplated in the 

Extension of Security of Tenure Act 62 of 1997 ("ESTA") and it is common 

                                                 
31 RA, vol 9, pp 869-876, paras 46.5-46.12; RA6, vol 9, pp 891-903 (obscene and 
threatening sms's at pp 898-903); RA7(1)-RA7(3), vol 10, pp 904-906. 
32 FA, vol 1, pp 38-39, par 4.4; FA8, vol 2, pp 104-110. 
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cause that ESTA is not applicable on them.33 They reside in Bakgatla 

villages.34 

8.3 The Appellants use the farm Wilgespruit to conduct cattle farming on parcels 

of land, either personally or through herders in their employ. Huts and kraals 

have been erected on the farm for use when tending to the cattle.35 A 

number of the Appellants’ herders reside on the farm as contemplated in 

ESTA. The Mining Respondents terminated these herders' rights to reside 

there as contemplated in section 8 of ESTA and brought a separate 

application in the Land Claims Court for their eviction.36 The application has 

not been advanced by the Mining Respondents, in anticipation of the final 

result of the eviction application against the Appellants. The present 

application thus only concerns the Appellants (or farmers), their cattle and 

effects. 

8.4 The First Appellant alleged in prior litigation that the Appellants hold informal 

rights to land in respect of Wilgespruit as contemplated in IPILRA. "Informal 

rights to land" are defined in section 1 of IPILRA as (a) the use of, 

occupation of, or access to land in terms of (i) any tribal, customary or 

indigenous law or practice of a tribe. 

8.5 The Mining Respondents therefore accepted in their founding papers in this 

                                                 
33 AA, vol 7, p 623, par 5.9 (last line). It is common cause that ESTA is therefore not 
applicable to them. 
34 FA, vol 1, p 36, par 3.9; Appellants ’confirmatory affidavits, vol 8-9, pp 708-824, par 1.1 of 
each confirmatory affidavit. 
35 AA, vol 6, p 589, par 2.12; FA3, vol 1, p 97: huts of the respondents are indicated in red 
and numbered as mentioned above. The huts indicated in blue have been moved and are no 
longer there.  
36 FA, vol 1, p 36, par 3.8; RA, vol 9, p 860, par 27.1 
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matter that the Appellants are holders of informal rights to land in respect of 

Wilgespruit and showed that these rights had been deprived in terms of 

customary law as contemplated in IPILRA, or is now burdened with the 

mining right as a real right granted in terms of the MPRDA. 

8.6 The Appellants in their answering affidavit in this matter initially denied 

reliance on IPILRA and claimed that they are the de facto owners of the 

farm.37 These allegations are dealt with below.  

8.7 The Appellants, however, alleged later that they also rely on informal rights 

as contemplated in IPILRA in the alternative.38 This is also their stance in 

this court.  The effect of the granting of a mining right on the Appellants’ 

informal land rights is also dealt with below. 

9. The Appellants’ allegation that they are the true owners of the farm 

9.1 The Appellants claim that they are the true owners of the farm Wilgespruit.  

9.2 As the law stands, the Appellants are not the registered owners of the farm.  

9.3 Whether they are entitled to obtain title to the land is subject to a process 

under the Land Titles Adjustment Act 111 of 1993, which has not yet been 

concluded.  

9.4 In the answering affidavit39 reliance is placed on “the Old Preserved Book” 

where the individual contribution of each household to the purchase price of 

Wilgespruit was recorded “so that it is possible today to see exactly who 

                                                 
37 AA, vol 6, p 593, par 2.24; vol 7, p 620, par 5.5; RA, vol 9, pp 844-845, par 9.1. 
38 AA, vol 7, p 624, par 5.11(a). 
39 AA, vol 6, p 587, par 2.7. 
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contributed to the sale price and how much”. Copies of the relevant pages 

of the book in which the entries are reflected are attached as annexure 

JDM340.  However, the relevant pages also reflect contributions in respect of 

various farms bought by the Bakgatla:41 Koedoesfontein, Rhenosterkraal, 

Wildebeeskraal, Zandfontein, Kruidfontein, and Wilgespruit.  It is to be noted 

that although monetary contributions are recorded with respect to all these 

farms, “ownership” is only alleged by the Appellants in respect of 

Wilgespruit.  The contributions towards the purchase prices of the other 

farms, is consistent with what Kgosi Pilane says, namely that all the villages 

contributed to the purchase of the Bakgatla farms. This also holds true with 

respect to Wilgespruit, as is evident from the book:  

9.4.1 The purchase price of Wilgespruit was 15 /- per morgan for 3467 morgan 

and 63 square roods.  This translates to a purchase price of £2600/6/6.42 

9.4.2 However, the contributions recorded in the book for Wilgespruit amounts 

to only £379.43 

9.4.3 As stated above, the “relevant pages” of the book is alleged to reflect all 

the contributions.  That means that the balance of the purchase price was 

most probably contributed by other villages.  This accords with the version 

of Kgosi Pilane who states that not only Lesetlheng contributed to the 

                                                 
40 Annexure JDM3, vol 8, p 702. 
41 See for example vol 8, p 704. 
42 See contract of sale Annexure FA9, vol 2, p 111 and cf. deed of transfer 1230 of 1919; 
Annexure FA8, vol 2, p 104 at p 106. 
43 See old book Annexure JDM3, vol 8, p 702 and JDM4 p 704 – it may be £70 less as it 
seems that one contribution of £70 at p 704 was withdrawn. 
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purchase price, but also other villages.44   

9.5 Furthermore, the so-called Law of the farm Wilgespruit as reflected in 

Annexure JDM445 was only partly quoted by the Appellants.  The first part 

states: “The law of the farm Wilgespruit, of the £86.0.0 paid by Kgosi Littake 

Pilane.46  The Bakgatla bought the land.” It proceeds to state that, if 

someone bought (contributed to) this farm only, he will be awarded in 

relation to the money he contributed.  In the second part of the “Law” it is 

stated that he, Raiyane Pilane, demarcated the farm.  The clans that did not 

contribute should not come to the Kgosi if they are chased out of the farm.  It 

will not be the Kgosi’s problem.47   

9.6 It is to be noted that:   

9.6.1 This “Law” does not restrict the contributors to the clans of Lesetlheng.   

9.6.2 Indeed, it records that the Bakgatla bought the land, that the land will be 

awarded commensurate with every person’s contribution, and that those 

who did not contribute, will not be awarded land.   

9.6.3 The “Law” would thus also apply to contributors from other villages.  

                                                 
44 See Affidavit of Chief Pilane, vol 5, par 3.8, p 477. 
45 Annexure JDM4, vol 8, at p 705. 
46 This seems to indicate that Kgosi Littake paid the £86 towards the purchase of the farm 
Wilgespruit on certains conditions (called molao). 
47 Although p 705 is difficult to read, the text seems to read as follows:   

“Molao ea Polasa ea Wilgerspruit oa £86.0.0 liviling [lefileng] ke Kgosi Littake Pilane. 
Bakgatla ithekeleng Naga. Ge monna a i iteketse ge Polasa e fela o tla segeloa ba go le 
kaneng chelete ea gagoe.   

Motsoarelli Raiyane Pilane. May 1919.  

Ke le segela Polasa. Ka le kgoro o sa rekang, ge baabo ba mokoba. Molato ga se oa Kgosi. 

Raiyane Pilane.” 
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According to Kgosi Pilane,48 13 clans or family groups, were awarded land 

from the nearby Lesetlheng, Lekulung, Ramasedi and Ramatshaba 

villages.   

9.7 In the answering affidavit the Appellants stated that they lodged an 

application in terms of the said Act in order to get title to Wilgespruit49, but no 

application was annexed, and no particulars were given as to the content, 

progress and status thereof, except to state that a Commissioner was 

appointed, with reference to Annexure JDM9 Extraordinary Provincial 

Gazette 7138 of 26 July 2013.50  From the Appellants’ supplementary heads 

of argument, it is clear that the farm was designated in terms of section 2(1) 

of Act 111 of 1993 in Government Gazette 36066 dated 18 January 2013.  In 

Annexure JDM9, the Commissioner invites persons who claimed to have 

acquired a right “through hereditary” [sic] or otherwise to submit to the 

Commissioner an application for allocation and transfer within a period of 

two months from 26 August 2013.  A date for oral applications was set on 24 

August 2013 at Lesetlheng village, at 11h00.   

9.8 In a “working paper” dated March 2015 of the Ford Foundation, annexed as 

JDM2 to the answering affidavit51 the progress of this application is 

discussed.52 

9.9 In the working paper it is pointed out that when the Commissioner required 

validation of the claims by demonstration of who the original buyers were in 

                                                 
48 Affidavit of Kgosi Pilane, vol 5, p 477, par 3.10. 
49 AA, vol 6, pp 591-592, paras 2.20-2.21. 
50 Annexure JDM9, vol 9, p 828 at 829 where Notice 333 of 2013 is reflected. 
51 Vol 7, pp 656 – 701. 
52 Vol 7, pp 677-679, par 2.3. 
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each family, and how the claimants were each related to the members of the 

original land buying group, the application got bogged down in a mire of 

divisions, splits and disagreement amongst the claimants:53 

9.9.1 Not every family that was ploughing on Wilgespruit descended from the 

original buyers.  They were excluded. 

9.9.2 Splits developed amongst the families who descended from the original 

thirteen clans who bought the farm. Disputes arose as to which families or 

households were to submit claims on behalf of each clan and who would 

submit a claim on behalf of each clan. 

9.9.3 The actual families who originally bought, were described as dibeso. 

Landless immigrant families adopted by dibeso, were granted rights by 

these families, but they (bakgotsi) were in effect adopted as labour 

tenants who had to perform labour for dibeso as counter performance for 

being allocated cultivation plots by that family:  are they also entitled to be 

claimants? 

9.9.4 The concept of dibeso gave rise to tensions and it is contested by some of 

the community members. 

9.9.5 Disputes also arose as to whether women were eligible to be claimants.  

According to custom women did not inherit land and they were excluded 

by the elders.  The dispute was handed over by the Commissioner to 

individual clans to decide.   

9.9.6 Some women are still excluded.  Three categories of women are excluded 

                                                 
53 Vol 7, p 677-678. 
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and differentiated:  

(a) Those who joined clans through marriage;  

(b) Ngwetsi (daughters in law) and Widows;  

(c) Daughters and grand-daughters of original buyers who married 

into families of non-buyers.54  

9.9.7 None of these problems is mentioned either in the answering affidavit or in 

the supplementary heads of argument although these facts formed part of 

the record and the working paper is relied upon by the Appellants.  

9.9.8 It is thus clear that the application for adjustment of the land title has been 

halted by divisions, disagreements and splits amongst the Lesetlheng 

claimants. This happened when the commission sought to validate the 

claim.  There is nothing to suggest that this application has progressed 

any further from the description in the working paper.  The applicants 

verbally state that the farm was originally bought by the thirteen clans, but 

who are entitled to be the “real owners” today?  This is still shrouded in 

controversy and disagreement.   It is impossible to determine who the 

“real owners” are, even if the hypothesis that the 13 clans are all within 

Lesetlheng is accepted.  

9.10 In any event, if the Appellants are eventually successful in acquiring title to 

the farm Wilgespruit, they will become the registered owners of a farm that is 

burdened by a mining right.  

                                                 
54 Vol 7, pp 678-679. 
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10. The legal effect of the granting of a mining right in respect of informal 

land rights 

10.1 The juristic nature of the Mining Respondents' right to mine is described in 

section 5(1) of the MPRDA as follows:  

"A … mining right … granted in terms of this Act and registered in terms of the 

Mining Titles Registration Act, 1967 (Act No. 16 of 1967), is a limited real right 

in respect of the mineral … and the land to which such right relates."  

10.2 The holder of the mining right thus holds a limited real right (ius in re aliena) 

in respect of the land concerned.55 This limited real right, 56 which is in the 

nature of a quasi-servitude, constitutes a subtraction from the dominium of 

the owner of the land and of the informal rights of the Appellants. 

10.3 The principal rights of the holder of the right to mine under section 5 of the 

MPRDA (as was the case with a common law mineral right) is to go upon the 

property and search for minerals and, if he finds any, to sever them and 

carry them away. The rights to the minerals by definition include all such 

rights to the surface as are reasonably necessary or incidental to mine the 

minerals on such land. This was the position at common law,57 and it is still 

                                                 
55 Although the source of a mining right is a grant by the state in terms of the MPRDA and 
the source of a common law mineral right was (mostly) a grant by the landowner, the juristic 
nature of the right concerned granted is the same vis-à-vis the owner or lawful occupier of 
the land (whether it is a common law mineral right or a statutory mining right). As stated in 
Anglo Operations v Sandhurst Estates 2007 (2) SA 363 SCA at 371E-F (in respect of a 
common law right to coal), "[i]n accordance with what has now become a settled principle of 
our law, a right to mineral in the property of another is in the nature of a quasi-servitude over 
that property." 
56 Dale et al South African Mineral and Petroleum Law p MPRDA-140, par 96.2 s.v. "limited 
real right". 
57 Malan J in Hudson v Mann and Another 1950 (4) SA 485 (T) at 488B-H held as follows: I 
have been referred to a number of decisions from which the rights of the holder of mineral 
rights appear reasonably well defined. Such a holder . . . is entitled to go upon the property, 
search for minerals and if he finds any to remove them. In the course of his operations he is 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'504485'%5d&xhitlist_md=target-id=0-0-0-89209
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the position under the MPRDA as appears from sections 5(2) and 5(3) of the 

MPRDA.58 

10.4 The surface rights of the holder of the mining right (as set out in section 5(3) 

above) are thus limited real rights which burden the use of the property by 

the owner and informal land rights holder alike. The grant of the mining right 

by the Minister accordingly diminishes (i.e. subtracts from) the surface rights 

of the owner and informal land rights of the respondents. Both are deprived 

of any right to contrary use of the surface. That deprivation is an 

expropriation from the landowner or other right holder, by the Minister, of the 

limited real right in favour of the mining right holder, which takes place when 

the mining right is granted.59 Compensation for that expropriation is to be 

paid by the mining right holder in terms of section 54 of the MPRDA 

inasmuch as the owner / occupier can show that he/she suffered loss.60  

10.5 The consequence of the expropriation by the grant of a mining right is the 

                                                                                                                                                        
entitled to exercise all such subsidiary or ancillary rights, without which he will not be able 
effectively to carry on his prospecting and/or mining operations." See also West 
Witwatersrand Areas Ltd v Roos 1936 AD, 62; In Trojan Exploration Company v Rustenburg 
Platinum Mines Limited, 1996 (4) SA 499 (A), 520D-E, it was held that: "A reservation or 
grant of mineral rights by implication includes all ancillary rights incidental to the grant, being 
those that are directly necessary to the enjoyment of the thing granted"; Badenhorst LAWSA 
(reissue) vol 18, par 9. 
58 Dale et al South African Mineral and Petroleum Law p MPRDA-144, par 98 s.v. "Section 
5(3): Right of holders of rights".  
59 Dale et al South African Mineral and Petroleum Law p MPRDA-133 par 92.2.5 and also 
par 92.2.4 at p MPRDA-130-133. 
60 Expropriation of rights in land for the benefit of a third party is well-known in our law. See 
for eg. section 3 of the Expropriation Act 63 of 1975; sections 22(2). 23, 28(1) and 28(2) of 
the Land Reform (Labour Tenants) Act 3 of 1996 (as to which, see Khumalo v Potgieter 
[2000] All SA 456 LCC); and sections 127, 129 and 130 of the National Water Act 36 of 1998 
read with Schedule II. Note that in the last two examples the statutes do not use the word 
"expropriation" but refer to an award of the land or rights. See further Gildenhuys 
Onteieningsreg p 14 s.v. "Regterlike metode van onteining"; LAWSA Vol 10, part 3 par 3 at p 
7. In both instances, compensation is paid by the person on whose behalf the expropriation 
is effected. Similarly, compensation has to be paid by the mining right holder in terms of 
section 54 of the MPRDA for the expropriation of surface rights in his favour.  
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vesting of the limited real right over the land and minerals as described in 

section 5(1) of the MPRDA. 

10.6 The effect of the grant is that the holder of the mining right enjoys preference 

over the surface rights of the owner and the informal land rights holder in the 

same way as the mineral rights enjoyed preference over the surface rights of 

the owner.61 

10.7 Because the holder of the right to mine also enjoys these rights to the 

surface of the land, a conflict can arise between the respective interests of 

the landowner and the holder of the right to mine. In a series of decisions 

dating back to 1910 the courts have laid down the principles according to 

which such conflicts are resolved. Broadly speaking, the cases lay down that 

the holder of the mineral rights (now called mining rights) enjoys a 

preference over the owner of the freehold, not only in regard to his 

underground mining operations but also in regard to the use of the surface 

for all purposes necessary to enable him to carry our his prospecting and 

mining operations effectively, provided that such rights are exercised in a 

reasonable manner which is least injurious to the property of the freehold 

owner.  

10.8 A succinct summary of the main general principles62 to be derived from the 

decisions of our courts prior to 1950 appears in the judgment of Malan J in 

Hudson v Mann and Another (supra) at 488E-G:  

                                                 
61 Dale et al South African Mineral and Petroleum Law p MPRDA-144, par 98.1.1. See 
Badenhorst and Mostert Mineral and Petroleum Law of South Africa p 13-22 to 13-33; 
Badenhorst 2011 TSAR 329-330, 332 and 340. 
62 Franklin and Kaplan The Mining and Mineral Laws of South Africa, Chapter III, par II pp 
114-141. 
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"In case of irreconcilable conflict the use of the surface rights must be 

subordinated to mineral exploration. The solution of a dispute in such a case 

appears to me to resolve itself in a determination of a question of fact, viz, 

whether or not the holder of the mineral rights acts bona fide and reasonably 

in the course of exercising his rights. He must exercise his rights in a manner 

least onerous or injurious to the owner of the surface rights, but he is not 

obliged to forego ordinary and reasonable enjoyment merely because his 

operations or activities are detrimental to the interests of the surface owner. 

The fact that the use to which the owner of the surface rights puts the property 

is earlier in point of time cannot derogate from the rights of the holder of the 

mineral rights." 

10.9 The SCA more recently confirmed these principles in the matter of Anglo 

Operations Ltd v Sandhurst Estates (Pty) Ltd 2007 (2) SA 363 SCA which 

concerned a conflict between the surface owner and the holder of the rights 

to coal in respect of the same land who wanted to exploit the coal by 

opencast methods.63   

10.10 It is submitted that these principles remain applicable to rights granted 

under the MPRDA,64 and that they apply whether the rights to the surface 

are rights of ownership or informal land rights within the meaning of 

IPILRA. 

10.11 It is common cause in the present case that the Appellants’ continued 

use of the farm within the proposed open pit or within close proximity of 

active open-cast mining operations would be impossible from a health 

and safety point of view and thus irreconcilable with the ordinary and 

                                                 
63 At 372E-373H, paras 19-23. 
64 Dale et al South Afrjcan Mineral and Petroleum Law p MPRDA-144, par 98.1.1 s.v. 
"Conflicts between holders of mineral rights and surface owners". 
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reasonable exercise by the Mining Respondents of their mining rights.65 

10.12 It follows that the Appellants have to be relocated to alternative land so 

that the Mining Respondents can commence operations at East Pit. As 

set out below, the Appellants accepted this during consultations with 

them prior to the grant of the mining right. 

ALLEGED INVALIDITY OF THE MINING RIGHT AND THE LEASE AGREEMENT 

11. The Appellants’ case that the mining right is invalid66  

11.1 The Appellants contend67 that the grant of the mining right to IBMR with 

effect from 20 June 2008 was and remains invalid because the Appellants, 

as the true owners of Wilgespruit, were not adequately consulted prior to the 

grant, as is required by section 22(4)(b) of the MPRDA. Later it is alleged 

that the right was granted “without their knowledge”.68 

11.2 The Appellants recognize69 that it would have been more “appropriate” to 

have appealed the grant and, if unsuccessful, instituted review proceedings 

of the grant of which they say became aware on 9 November 2011. 

However, they submit70 that they are entitled to raise the invalidity of the 

decision to grant the mining right as a defence by way of a collateral 

challenge. 

                                                 
65 FA, vol 1, p 78, par 8.2. 
66 Application for leave, vol 14, pp 1356-1357, par 26.1; p 1358-1373, paras 28 and 30 to 59; 
pp 1354-1355, paras 18-19. 
67 Heads of argument CC: p 17, par 49. 
68 Heads of argument CC: p 20, par 56. 
69 Heads of argument CC: p 19, par 54. 
70 Heads of argument CC: p 25, par 64 ff. 
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12. Consultation prior to the granting of the Mining Right:  

12.1 Section 22(4) of the MPRDA71 required an Applicant for mining right to notify 

and consult with interested and affected parties within 180 days from having 

been so notified by the Regional Manager after of acceptance of the 

application. 

12.2 The application for the mining right was lodged by IBMR in 200772.  The 

consultation in terms of section 22(4) took place at a meeting held on 21 

April 2007 at the Lesetlheng Village.  The minute of the meeting is annexed 

as FA2173:   

12.2.1 The purpose of the meeting was explained by Mr. Kobedi Pilane (not the 

Kgosi) as inter alia to meet the farmers and the Lesetlheng Community 

who were allocated the land at Modimo-Mmale (the local name for 

Wilgespruit).  The purpose was furthermore to explain the process and 

progress and to assess how these persons will be affected “as owners of 

that land” if the mining proceeds.  The process had passed prospecting 

and was now in the Environmental Impact Assessment stage.  Mr. Phillip 

Von Wieligh explained that the “permission to mine” had not been granted 

by the Government yet and that they had to understand how different 

people would be affected by the mining project.  He also explained that 

they were going to talk about whether compensation, where necessary, 

should be individual or to the Community. 

                                                 
71 Before amendment by section 18(e) of Act 49 of 2008 with effect from 8 December 2014. 
72 See Supplementary Replying Affidavit, vol 11, par 41.11, p 1022. 
73 See vol 2, p 170. 
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12.2.2 Under the heading ISSUES, QUESTIONS AND CONTRIBUTIONS, inter 

alia the following was minuted: 

- “We would like our kids to get jobs in the mine.” 

- “I think that the mine is going to be a good helpful partner because currently 

Barrick had assisted us with water on the farm.” 

- “You need to know that we want and support the establishment of the mine. 

At the same time, we agreed that Bakgatla be considered first for jobs and 

contracts.” 

- “We hope that with the coming of the mine, our lives should be better.” 

- “When development comes here, we would like to benefit.” 

- Questions were asked on assistance with the community’s development, 

assistance to build a clinic, assistance with roads electrical infrastructure and 

water.   

- Concerns were expressed on whether farming could continue while the 

mining operation was going on, whether their operation would not be 

affecting the field negatively, whether there will be compensation if the land is 

going to be taken as the land belongs to “all of us” in the Village.  

-  The contributions were concluded with a statement of praise and hope:  “The 

mine has arrived, we shall eat.” 

12.3 No objection to the granting of the mining right was voiced during this 

consultation; indeed, the mining project was supported.  It is also to be noted 

that the consultation was with the farmers and the people to whom the use of 

Wilgespruit was allocated.   This was a direct consultation with the right 

holders in respect of Wilgespruit. 

12.4 This consultation was one as prescribed by the MPRDA and it was held with 

“the owners”.  The Appellants are therefore wrong to submit that the 

consultation preceding the grant of the mining right was defective in that it 

was not held with them in their capacity as “owners”.  They had the 
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opportunity to object against the granting of the mining right, but they did not 

do so. Instead they supported the mining project. 

12.5 In any event, it matters not for purposes of consultation under the MPRDA, 

whether they were owners or lawful occupiers – the consultation 

requirements with owners and lawful occupiers under the MPRDA are 

exactly the same.74 It is furthermore noted that the granting of a mining right 

is not dependent on ownership or consent by the owner.75  Thus, even if the 

Appellants were the owners, the granting of the mining right to the Mining 

Respondents would not be invalid merely because they did not give consent 

for the granting of the right. Also, the fact that the Appellants may have 

benefitted differently from a surface lease agreement, had they been the 

owners or regarded as the owners, would similarly have made no difference 

to the consultation process that was conducted by the Mining Respondents. 

12.6 The learned judge a quo accordingly correctly held that a separate meeting 

was held on 21 April 2007 before the mining right was granted regarding the 

proposed mining76, and that the consultation was one envisaged by section 

22(4)(b) of the MPRDA.  She also correctly found that the Appellants do not 

deny that they attended the meeting.77 

13. The collateral challenge 

                                                 
74 Sections 10(1)(b): “interested and affected persons” may comment; s 16(4) and 22(4): 
“consult… with the landowner, lawful occupier and interested and affected party”; 54(7): “the 
owner of lawful occupier of land on which … mining operations will be conducted must notify 
the Regional Manager if that owner of lawful occupier has suffered or is likely to suffer any 
loss or damage as a result of the … mining operations, in which case this section applies 
with the changes required by the context”. 
75 Section 23 of the MPRDA which lists the requirements for the grant of a mining right. 
76 See Judgment a quo, vol A, Par 49.3, p A29. 
77 Ibid. 
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13.1 The collateral challenge launched by the Appellants, is an advocate’s point 

for the first time made in argument a quo. The point was not taken or 

canvassed in the papers.  The record of the decision does not form part of 

the papers.   

13.2 The Appellants contend that they are entitled to raise a collateral challenge 

of invalidity of the mining right against the private party-respondent seeking 

to exercise its mining right, on the basis that the Mining Respondents are 

enforcing a public power of expropriation of the Appellants’ surface rights 

that stems from an invalidly granted mining right. 

13.3 In the well-known decision of Oudekraal78 the Supreme Court of Appeal held 

that a collateral challenge to the validity of an administrative act will avail a 

person: 

“… where he is threatened by a public authority with coercive action precisely 

because the legal force of the coercive action will most often depend upon the 

legal validity of the administrative act in question. A collateral challenge to the 

validity of the administrative act will be available, in other words, only 'if the 

right remedy is sought by the right person in the right proceedings'.  Whether 

or not it is the right remedy in any particular proceedings will be determined by 

the proper construction of the relevant statutory instrument in the context of 

principles of the rule of law.” 

13.4 The Appellants base their submission that they are entitled to mount a 

collateral challenge against the validity of the mining right, on the novel and, 

with respect, incorrect, thesis that the exercise of the mining right by 

                                                 
78 Oudekraal Estates (Pty) Ltd v City of Cape Town and Others 2004 (6) SA 222 
(SCA)245G-246A at para 35; See also Merafong City v Anglogold Ashanti Ltd 2017 (2) SA 
211 (CC) at 230A-231B, paras 41 – 44;  MEC for Health, Eastern Cape and Another v 
Kirland Investments (Pty) Ltd t/a Eye & Lazer Institute 2014 (3) SA 481 (CC); Swart v 
Starbuck and Others 2017 (5) SA 370 (CC) at 382D-E. 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:%2720143481%27%5d&xhitlist_md=target-id=0-0-0-6603


 28 

IBMR/PPM amounts to the completion of the expropriation of their surface 

rights and therefore the exercise of a public power.  The so-called public 

power in turn is based on an invalid initiating act, namely the award of the 

mining right.   

13.5 This argument is, with respect, misconceived.  As shown above, once a 

mining right has been granted, the administrative act has been completed 

and there vests in the holder thereof, in terms of section 5(2) of the MPRDA, 

a limited real right in respect of the mineral and the land to which the right 

relates. 

13.6 The Appellants, with respect, confuse the exercise of the power in section 

3(2)(a) of the MPRDA to grant a mining right (which is the administrative 

action) with the mining right itself which is the product of the grant and held 

by the holder after and as a result of the grant.  It is also evident that the 

Appellants confuse the civiliter modo exercise of the conferred real right, with 

the exercise of a public power.   

13.7 It is the exercise of the public power in terms of section 3(2)(a) which forms 

the subject of an application for review or in applicable circumstances, a 

collateral challenge.  Once the public power is exercised, the Minister is 

functus officio and no public power vests in the holder of the resultant mining 

right i.e. IBMR/PPM.   

13.8 Moreover, the contents of this limited real right or ius in re aliena, is 

described in section 5(3) of the MPRDA and it includes the right to enter the 

land to which such right relates:  the expropriation of the surface rights from 
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the owner or occupier79 is completed when the mining right is granted and 

the limited real right vests in the holder of the mining right.  The ius in re 

aliena can therefore be exercised by the holder thereof (subject to other 

provisions of the MPRDA) and no public power whatsoever is vested in the 

holder or exercised by him.  

13.9 The requirement of consultation with owners and occupiers after the grant of 

a mining right80, is not the exercise of a public power by IBMR to determine 

the extent of the conferred limited real right, but is a mechanism to attain the 

civiliter modo exercise of the limited real right.   

13.10 The decision in V&A Waterfront Properties Ltd v Helicopter and Marine 

Services (Pty) Ltd81 and Helicopter and Marine Services (Pty) Ltd v V&A 

Waterfront Properties Ltd is instructive.82  In that matter, V&A Waterfront 

Properties took action to interdict Helicopter and Marine Services (Pty) Ltd 

and its associate to comply with a grounding order issued by the South 

African Civil Aviation Authority.  Helicopter and Marine Services (Pty) Ltd 

and its associate raised a collateral defence against V&A’s application on the 

basis that the grounding order was invalid and reviewable and, thus, an 

unlawful administrative action with which they need not have complied.  This 

Court confirmed the Supreme Court of Appeal’s finding that the interdict 

sought did not amount to the Authority’s enforcement against Helicopter and 

                                                 
79 Such as in the case of ESTA or the Land Reform (Labour Tenants) Act, 3 of 1996. 
80 Which was required in terms of section 5(4) of the MPRDA prior to its deletion by Act 49 of 
2008 and substitution by section 5A(c) as from 7 June 2013. 
81 2006 (1) SA 252 (SCA). 
82 2006 3 BCLR 351 (CC); 2005 JDR 1400 (CC). See also the application of these principles 
in Absa Bank Ltd v Ukwanda Leisure Holdings (Pty) Ltd 2014 (1) SA 550 (GSJ) at 572G-
573D. 
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Marine Services (Pty) Ltd and its associate of the grounding order or a 

review by them against the Authority’s order and, consequently, that a 

collateral challenge was therefore not available to Helicopter and Marine 

Services (Pty) Ltd and its associate.  

13.11 Similarly, the Mining Respondents are not executing the Minister’s decision 

to grant the mining right (i.e. the administrative act concerned).  They are 

enforcing the consequences of the already granted mining right, in seeking 

interdictory relief for the Appellants’ eviction.  It is thus not a case of the 

private party-Mining Respondents seeking to enforce an administrative 

decision against the private party-Appellants and in doing so is exercising a 

public power. The challenge to the lawfulness of the grant of the mining right 

is not “by the right actor in the right proceedings”.  For rule-of-law reasons, 

the grant of the mining right still stands.83 The Court a quo correctly applied 

the Oudekraal decision in this regard. 

13.12 The administrative action of granting the mining right, occurred in May 2008.  

It is now ten years since the grant of the mining right and the Mining 

Respondents have expended many millions of rand on the basis of this 

mining right.  No proper reason is advanced why the Appellants did not 

appeal in terms of section 96 of the MPRDA, and if unsuccessful, did not 

apply for the review of the grant of the mining right.  This delay and lack of 

explanation is also pertinent to the purported collateral challenge.   

13.13 No collateral challenge is thus available to the Appellants against the 

                                                 
83 See Merafong City v Anglogold Ashanti Ltd 2017 (2) SA 211 (CC) at paras 41-44. 
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exercise and enforcement of the mining right by the Mining Respondents. 

The Appellants’ theoretical thesis in this regard is with respect fatally flawed.  

14. The alleged invalidity of the lease agreement  

14.1 The Appellants contend84 that the lease agreement is invalid. It is contended 

that the Appellants’ informal land rights could only be deprived by way of the 

lease agreement if they had consented thereto, but they did not consent 

because- 

14.1.1 they did not sign the lease agreement; 

14.1.2 the majority of the Appellants were not present or represented at the 

meeting convened for purposes of signing the lease agreement; and 

14.1.3 they were not even consulted.  

14.2 As to the signing of the lease agreement: The lease agreement is a long 

term notarial lease registered against the title deed of the property.  The 

Appellants are not the registered owners of the property and the lease 

agreement could not have been entered into with them.  Furthermore, and 

as set out above, the identity of the “true owners” as alleged, has not been 

determined and is shrouded in uncertainty, controversy and disagreement 

even amongst themselves.  They could therefore not have properly signed a 

lease agreement.  The lease had to be entered into with the registered 

owner in order to be registered and binding on successors in title and third 

parties.  

                                                 
84 Heads of argument in CC: pp 16-17, paras 44-48. 
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Whether they would be entitled to a portion of the rental, has to be decided 

between them and the Kgosi and his Bakgatla Traditional Council.  

14.3 It is submitted that the respondents' residual informal land rights were 

deprived in June 2008 in accordance with the customs or usage of the 

Bakgatla community as contemplated in section 2(2) of IPILRA.  

14.4 Against the background of prior consultations and meetings,85 a resolution 

was taken by the Bakgatla Community at a Kgotha Kgothe86  held on 28 June 

2008 in accordance with the customs or usage of the Bakgatla to ratify, 

confirm and approve the conclusion of a surface lease agreement between 

the Bakgatla and IBMR in terms of which IBMR would conduct mining 

operations on the farm Wilgespruit.87  

14.5 Kgosi Pilane's evidence is that sufficient notice was given of the meeting and 

that people of Lesetlheng were present or duly represented through 

community structures.88 

                                                 
85 FA, vol 1, pp 48-51, paras 6.3-6.11; Affidavit of Kgosi Pilane, vol 5, pp 478-480, paras 
3.13 - 3.21; See also Kgosi Pilane's affidavit at Vol 10, pp 909-911. 
86 A Kgotha Kgothe is a community meeting open for attendance by all adult members of the 
Bakgatla-ba-Kgafela Traditional Community. It is a meeting at which important community 
decisions are taken, including decisions in respect of land, communally owned / occupied by 
the community, in terms of the customs of the Bakgatla. The meeting is convened and 
chaired by the Kgosi. In convening a Kgotha Kgothe and considering the decisions to be 
taken, regard is had to the customs of the Bakgatla Community as well as to legislative 
requirements of IPILRA.  FA, vol 1, p 52, paras 6.14 - 6.16; Affidavit of Kgosi Pilane, vol 5, 
pp 481-482, paras 3.23-3.25 (as read with his affidavit at Vol 10, pp 909-911). The 
respondents admit these allegations – AA, vol 7, p 635, par 7.27. See also see para 46 of 
Mmuthi Kgosietsile Pilane and Another v Nyalala John Molefe Pilane and the Traditional 
Council of the Bakgatla-Ba-Kgafela Traditional Community 2013 (4) BCLR 431 (CC). 
87 FA, vol 1, p 51, par 6.12; Affidavit of Kgosi Pilane, vol 5, pp 480-481, par 3.22. See also 
Kgosi Pilane's affidavit filed in this application at Vol 10, pp 909-911. 
88 FA, vol 1, p 52, par 6.17; Affidavit of Kgosi Pilane, vol 5, p 482, par 3.26; Vol 10, pp 909-
911. 
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14.6 The respondents admit that this resolution89 reflects that the Kgotha Kgothe 

adopted the resolution in the terms described in paragraph 6.1290 of the 

founding affidavit. They say, however, that there is no indication in the 

founding papers whether any of the members of "our community" were 

present at the meeting.91 In response to the Kgosi's allegation92 that all the 

formalities for convening such a meeting were followed and that the people of 

the Lesetlheng village were either present or represented through the 

community structures, the respondents content themselves with a statement 

that the Mining Respondents failed to provide proof of the fact that the 

Wilgespruit farmers either were present or were represented through 

community structures.93 These are facts within the Appellants’ knowledge and 

a positive denial that they had notice and that they were in attendance is 

notably absent. It is submitted that this evasive response does not create a 

bona fide dispute of fact on the papers. 

14.7 In any event, it is meaningful that the Appellants do not deny that sufficient 

notice was given of the meeting94 as contemplated in section 2(4) of IPILRA.95 

Having received sufficient notice, they could thus have attended and would 

have had a reasonable opportunity to participate in the meeting as 

contemplated in section 2(4) of IPILRA. If they did not attend, despite having 

received notice, it was by choice. It is accordingly submitted that the 

                                                 
89 FA24, vol 2, p 179. 
90 FA, vol 1, p 51. 
91 AA, vol 7, p 635, par 7.25. 
92 FA, vol 1, p 52, par 6.17. 
93 AA, vol 7, pp 635-636, par 7.28. 
94 As described in FA, vol 1, p 52, par 6.16. 
95 AA, vol 7, p 635, par 7.28; RA, p 867, par 43. 
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requirements of section 2(4) of IPILRA were complied with and that the 

Appellants’ informal land rights were duly deprived by a community decision 

which binds all members of the community. 

14.8 It was specifically resolved96 (par 3) at the meeting that the Bakgatla 

Community would conclude a surface lease agreement with IBMR on the 

terms and conditions as per the draft copy attached to the resolution marked 

'A'. The draft Notarial Agreement of Lease97 provides that the Bakgatla 

undertakes to provide all reasonable assistance to the Lessee for ensuring 

that all necessary relocations occur where such relocations are required in 

order for the Lessee to be able to use the Lease Property in the manner and 

for the purposes provided for in the Agreement.98 Clause 11 inter alia provides 

that if the Lessee wishes to establish any infrastructure, the Lessee shall 

compensate any farmer adversely affected thereby and shall pay reasonable 

compensation to those persons to enable them to be relocated elsewhere in 

suitable accommodation within residential or agricultural areas.  

14.9 It is accordingly submitted that the resolution99 which was so taken, had the 

effect that the surface of the farm was to be used for mining purposes and that 

any use of informal rights contrary thereto was thereby deprived in terms of 

customary law, at least for the duration of the lease.100 

14.10 This resolution was subsequently implemented and the processes101 to 

                                                 
96 FA24, vol 2, p 179. 
97 At vol 2, p 180. 
98 At vol 2, p 186, clause 4.6. 
99 FA24, vol 2, p 179. 
100 FA, vol 1, pp 51-52, par 6.13 
101 The Lesetlheng community was part of these processes. It is common cause that a 
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relocate farmers from Wilgespruit commenced.102  

14.11 The Court a quo correctly found on the facts of the case that the 

Community’s residual informal rights were accordingly deprived in 

accordance with the customs and usage of the Bakgatla Community, of 

which the Appellants form part, as contemplated in section 2(2) of 

(“IPILRA”).  

14.12 It is also important to note that the Appellants’ case a quo was not that they 

are not part of the Bakgatla-ba-Kgafela Community and/or that the Bakgatla-

ba-Kgafela Traditional Council had no authority over them as a distinct 

community103 to whom the land exclusively belongs, thereby rendering the 

Bakgatla-ba-Kgafela Community decision ineffective.  

14.13 Having been represented, the Appellants’ informal land rights were deprived 

in terms of section 2(2) of IPILRA and the Court a quo made the correct 

finding in this respect.   

14.14 In any event, it is unnecessary in law to enter into a lease agreement in 

respect of the surface of the land on which mining operations are to be 

conducted. A surface lease serves the good order and also serves to 

compensate the lessor for the use of the land by the lessee for mining 

purposes, but it is not a pre-requisite to mine lawfully.  As set out more fully 

above, the holder of a mining right already enjoys such rights to the surface 

                                                                                                                                                        
meeting was held with representatives of the Lesetlheng community on 23 June 2010. FA, 
vol 1, p 53, par 6.19; Affidavit of Kgosi Pilane, vol 5, p 482, par 3.28; Vol 10, pp 909-911; 
FA26(a) and FA26(b), vol 3, pp 206-214; AA, vol 7, p 636, par 7.30. 
102 FA, vol 1, pp 57 – 72, par 7.1-7.7; FA32, vol 3, pp 281-293. 
103 AA, vol 6, p 585, par 2.1 
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as are necessary effectively to mine the mineral concerned, by virtue of 

section 5(3) of the MPRDA.104 It follows that:  

14.14.1 it is unnecessary for the holder of a mining right to obtain the landowner's 

or lawful occupier’s consent to obtain or exercise a mining right; and 

14.14.2 the invalidity of the lease agreement (which is not admitted) would have 

no legal effect on the Mining Respondents’ entitlement to mine on 

Wilgespruit.  

THE ARGUMENT THAT THE MINING RESPONDENTS ARE NOT ENTITLED TO 

MINE EVEN IF THEY HAVE A VALID MINING RIGHT AND LEASE  

15. Section 5(4)(c) 

15.1 Section 5(4)(c) originally provided that “no person may … mine … without … 

(c) notifying and consulting with the land owner or lawful occupier of the land 

in question”. It was interpreted in Meepo105 to be a distinct requirement, and 

to require notification and consultation after the grant of the mining right, 

prior to commencement of mining, with a view to reaching agreement about 

the practical consequences of mining.  

15.2 Section 5(4) was repealed by Act 49 of 2008 with effect from 7 June 2013 

and replaced with section 5A which in subsection (c) only requires 21 days 

written notice to the landowner or lawful occupier prior to commencement of 

mining. 

                                                 
104 A mining right holder is, of course, free to enter into a surface lease agreement to 
regulate matters relating to the exercise of the mining right on the land and for the sake of 
good order (as IBMR did in the present case). See FA, vol 1, p 48, par 6.1-6.2. 
105 2008 (1) SA 104 NC. 



 37 

15.3 As stated above, this case pertains to the remainder of the farm Wilgespruit.  

15.4 The mining right was granted to IBMR on 19 May 2008.106 As stated above, 

on 28 June 2008, the Bakgatla Traditional Community resolved at a Kgotha 

Kgothe that the Bakgatla would conclude a surface lease agreement and 

concluded the notarial lease agreement with IBMR in 2012 on the terms and 

conditions as per the draft copy annexed to the minutes.107  

15.5 Extensive further consultations were conducted with the farmers and 

occupiers of Wilgespruit (who were willing to consult with the applicants) 

regarding the implementation of the mining right and the lease, as well as 

the relocation as agreed in the lease.108 

15.6 The Mining Respondents commenced with the consensual relocation 

process in 2013 to relocate the approximately 50 households on Wilgespruit 

which had grown in number from about 9 households in 2007. Approximately 

26 huts with associated kraals were relocated to the neighbouring farms by 

agreement.109 The Appellants, however, refused to relocate.  

15.7 Open cast mining was scheduled to commence on this part of the farm in 

about July 2014.  Preparatory work was halted after a spoliation application 

was brought by the Appellants, which was settled on the basis set out in the 

                                                 
106 FA, vol 1, p 42, paras 5.2.1-5.2.2; p 50, par 6.9; FA11, pp 114-125. 
107 FA, vol 1, p 51, par 6.12 p 51; FA24, vol 2, p 179-201 (the community resolution); FA29, 
vol 3, p 220 (ratification of the resolution by the DG); Annexure FA30, vol 3, pp 221-241 (the 
Registered Notarial Lease). 
108 FA, vol 1, p 53, par 6.19; FA26(a) and FA26(b), vol 3, pp 206-214; FA, vol 1, pp 57-77, 
par 7 and esp. paras 7.8, pp 73-77; FA32, vol 3, pp 281-293 (summary of extensive further 
consultations); FA, vol 1, p 91, par 8.10.2; FA59, vol 5, pp 460-461 (written notice). 
109 FA, vol 1, pp 57-72, paras 7.5.1-7.7. 
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court order annexed to the Appellants’ answering affidavit110 on 3 September 

2015.  Mining on this part of the farm could thus not commence as planned.  

In June 2013, section 5(4)(c) was repealed.   

15.8 To the extent that section 5(4)(c) still applied when this process commenced, 

there were numerous notifications, consultations and agreements reached 

with the object of dealing with the practical consequences of mining as set 

out in the founding affidavit.111  

15.9 There is accordingly no merit in the section 5(4)(c) argument.  

16. Alleged need to exhaust section 54  

16.1 It is respectfully submitted that, once it is accepted, as it must, that in law a 

mining right supersedes ownership or informal land rights and the entitlements 

that flow therefrom, it is the end of this argument. This is because it follows 

from this proposition that the mining right holder can exercise such rights in 

respect of the surface as are necessary in order to mine the minerals 

effectively and that, inasmuch as the owner's or informal land right holder’s 

rights are irreconcilable therewith, the latter’s rights must give way. The 

reason for this proposition, which has long been accepted by the courts as set 

out above, is that the holder of the mining right already, by virtue of the grant 

of the mining right, holds all such rights to the surface as are reasonably 

                                                 
110 See Annexure JDM10, vol 9, pp 830 – 831. 
111 The process which was conducted in consultation with the Bakgatla authorities and 
affected people are set out in detail in the founding affidavit: FA, vol 1, pp 57-72, paras 7.5.1-
7.7. There is nothing but a bald denial of these facts in the answering affidavit. The 
respondents, without giving any particulars, merely allege (in AA, vol 7, p 621, par 5.7) that 
"such consultation process as there has been, has been misdirected and conducted on the 
wrong basis and often with the wrong people". This bald denial is insufficient to create a 
dispute of this fact on the papers. 
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necessary effectively to mine the minerals concerned. This in turn 

demonstrates that the surface owner's or occupier's contrary surface rights 

are already expropriated at the stage when the mining right is granted which 

mining right, as stated, already carries with it the ancillary rights to the 

surface.  

16.2 The Mining Respondents do not contend that the granting of a mining right 

extinguishes all other surface rights on the land in question. The submission is 

that there vests in the holder of the mining right a limited real right upon the 

grant of the mining right which means that the owner of the land remains 

owner of the surface but burdened with the (expropriated) limited real right. 

The same pertains to the informal land right. The position can be likened to 

the granting of a servitude over the land and over the informal land right.  

16.3 The manner in which the MPRDA deals with this matter is by way of the 

process envisaged in section 54 (which may culminate in expropriation of the 

ownership of the land as such) and which also gives the owner or occupier a 

claim for loss or damage caused by the lawful mining operations. The process 

can be initiated by the holder of the right (in terms of section 54(1)) or by the 

owner or lawful occupier (in terms of section 54(7) of the MPRDA).  

16.4 The Appellants are with respect mistaken when they contend112 that section 

54 must first be exhausted before mining can commence: 

16.4.1 In the first instance, as stated, the rights to the surface reasonably 

                                                 
112 See for eg AA, vol 7, p 645, par 9.1 where the respondents state: "It is furthermore 
denied that surface rights must automatically give way to mining rights or that the Applicants 
could bring this application before they have complied with the process described in section 
54 of the Mineral and Petroleum Resources Development Act." 
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required effectively to mine the minerals (i.e. rights in land) were already 

granted to IBMR (and thus expropriated from the owner /occupier of the 

land) as part and parcel of the mining right when it was granted.113  

16.4.2 Secondly, it follows that the process in section 54 need not be exhausted 

before the Mining Respondents can lawfully exercise the mining right. As 

held by Mlambo JA in this regard in Joubert and Others v Maranda Mining 

Co (Pty) Ltd 2010 (1) SA 198 (SCA) par 16:  

"[16] However, counsel for the appellants also submitted in the 

alternative that the impasse created by the appellants' blanket refusal 

to allow the respondent access to the land meant that the regional 

manager had to initiate the process aimed at the expropriation of the 

land as envisaged in s 54(5). The implication of this submission is that 

the jurisdiction of the High Court and this court to resolve that impasse 

is not countenanced by the Act. That there is no merit to this 

submission is borne out by the fact that it was made without much 

conviction, and rightly so. No provision in the Act could be pointed out 

in support of this line of reasoning. Furthermore, it would be absurd for 

the Act to permit an unreasonable refusal for access based on a clear 

objective to frustrate the legitimate endeavours of a permit holder." 

16.5 The Appellants contend114 that the Maranda case on which the court a quo 

relied is distinguishable but their arguments in this regard do not bear 

scrutiny. The further argument that, if not distinguishable, the case has been 

wrongly decided because the right to commence mining is suspended 

pending the completion of the ‘first stage’ of the section 54 process, also has 

no basis in the wording of the MPRDA or in any case law. We refer in this 

regard to what has been set out above regarding the nature and content of a 

                                                 
113 For the legal nature of the grant, see Dale et al South African Mineral and Petroleum Law 
p MPRDA-140-142, par 96.4. 
114 Heads of argument in CC: paras 97-103. 
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mining right that has been granted.  

16.6 The Appellants’ argument implies that a court may not issue an interdict or 

order whereby the holder of the right is entitled to mine until the 

compensation to be paid in terms of section 54 has been agreed.  The 

Appellants failed to support this contention. Their interpretation of section 54 

as being a tool to be used in negotiations in order to “exact” compensation 

and to pressure the mining right holder is, with respect, clearly incorrect.   

16.7 It is submitted that the learned judge a quo correctly rejected the Appellants’ 

argument115 that the decision is distinguishable and correctly applied the 

Maranda decision.116  To exhaust a process of compensation, as suggested 

by the Appellants, before mining activity can commence will have no more 

the desired effect of compensating for damages or losses than what it would 

have if mining commences before conclusion of such a process.  The 

Supreme Court of Appeal in Maranda described the “exhaustion” argument 

contended for by the Appellants, as “absurd”.117 

THE APPELLANTS’ ARGUMENTS BASED ON THE LAND USE SCHEME   

17. The Appellants argue that the Mining Respondents are not entitled to exercise 

the mining right because it is not permitted by the Moses Kotane Town-

Planning Scheme, 2005 (which took effect on 22 December 2006) (“the 

Scheme”) and that the court a quo erred in holding that - 

17.1 the prospecting conducted prior to commencement of the Scheme was 

                                                 
115 Judgment a quo, vol A, pp A22-A24. 
116 Judgment a quo, vol A, pp A24-A25. 
117 At 204C. 
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lawful, within the meaning of clause 4(7) of the Scheme read with section 43 

of the Ordinance; and 

17.2 prospecting prior to the commencement of the Scheme qualified as mining. 

18. In respect of the first point, the Appellants state in par 117 of their heads that, 

prior to commencement of the current Scheme, Wilgespruit’s land use was 

regulated by the Rustenburg District Council Town Planning Scheme, 2000, 

and that the use of the land for prospecting was unlawful in terms of that 

scheme.  The Rustenburg Scheme never formed part of the papers.   

18.1 It is trite that in motion proceedings, the affidavits constitute both the 

pleadings and the evidence.118 It is also trite that the defence of an illegality 

or a prohibition is in the nature of a special defence which must be alleged 

and proved and which the Mining Respondents would be entitled to rebut.119  

18.2 Inasmuch as the Appellants wished to rely on any prohibition applicable to 

the Mining Respondents to prospect on the farm one month prior to 

commencement of the Moses Kotane Scheme, such prohibition thus had to 

be pleaded in the Appellants’ affidavits and proved.  

18.3 The Appellants, however, failed to plead any such prohibition in any of its 

affidavits. There is no allegation in the papers of unlawfulness, except for the 

allegation of a contravention of the Moses Kotane Scheme.  

18.4 It is further submitted that, inasmuch as the Appellants wished to rely on any 

                                                 
118 Minister of Land Affairs and Agriculture v D&F Wevell Trust 2008 (2) SA 184 SCA 200D-
E. 
119Yannakou v Apollo Club 1974 (1) SA 614 (A) at 623G-H; Courtney-Clarke v 
Bassingthwaighte 1991 (1) SA 684 (Nm) at 690A; R v L. & M. Joseph 1912 TPD 729. 
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other town-planning scheme, they also had the duty to prove such scheme 

by, at least, attaching a copy thereof to their answering affidavit.120 There 

never was an application a quo to introduce further evidence in this regard 

by way of a further affidavit or otherwise.  The Appellants know that full well 

but persisted with an allegation that they did apply to introduce further 

evidence.  The Court is respectfully referred to the opposing affidavit of the 

Mining Respondents in the application for leave to appeal in this Court121 

annexing an extract from the record of proceedings122.  The Court is also 

referred to the judgement a quo on leave to appeal123. 

18.5 It is accordingly not open to the Appellants to raise this point on appeal, and 

by way of statements in their heads of argument.124 Trial by ambush cannot 

be permitted.125 If the matter had been properly raised in an affidavit, the 

Mining Respondents would have disputed the applicability of the Rustenburg 

Scheme. 

19. As stated, the second argument is that the court a quo erred in holding that the 

respondents’ current mining operation is a continuation of the prior, lawful 

prospecting. It is submitted that this argument is based upon the erroneous 

application of the concepts of prospecting and mining as defined in the 

MPRDA, to the Scheme, as if those words bear the same, defined meaning in 

the Scheme. The Scheme should be interpreted as a distinct instrument, within 

                                                 
120 Magalies-Bronberg Property Owners Association (MBPA) and Others v City of Tshwane 
Municipality and Others NGHC 86552/2016 (12 Oct 2015; 9 March 2016) (per Mali AJ). 
121 Vol 15, pp 1469-1474, paras 44-56. 
122 See Annexure DB2 at pp 1497 – 1499. 
123 Vol 15, 1435 at 1441, par [18] [19]. 
124 The background to the matter is set out in the Mining Respondents’ response to the 
application for leave to appeal, at vol 15, pp 1466-1473, paras 29-52. 
125 Molusi and Others v Voges No and Others 2016 (3) SA 370 (CC). 
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its own context as set out below. 

19.1 The relevant provisions of the Moses Kotane Town-planning Scheme are as 

follows: 

19.1.1 The Moses Kotane Town-Planning Scheme was prepared and 

promulgated in terms of the Town-Planning and Townships Ordinance 15 

of 1986 (NW)126 and that Ordinance is applicable to its enforcement.  It 

took effect on 22 December 2006. 

19.1.2 Its purpose127 corresponds with the general purpose of town-planning 

schemes set out in section 19 of the Ordinance.  It is inter alia to 

coordinate harmonious development of the Districts of Mankwe and 

Madikwe in such a way as will most effectively tend to promote inter alia 

the efficiency and economy of the development thereof. 

19.1.3 A town-planning scheme is a document which regulates the land uses of 

properties in the area.  “Property” is defined128 as “any piece of land 

indicated on a diagram or general plan approved by the Surveyor-General 

intended for registration as a separate unit in terms of the Deeds 

Registries Act …”.  It therefore deals with the whole of the Farm 

Wilgespruit as a registered unit of land (cadastral unit).129 

19.1.4 Clause 2130 sets out the regulating function of the Town-planning scheme: 

                                                 
126 Chapter II: s 18 and further. 
127 Vol 10, p 960. 
128 Vol 10, p 967. 
129 Deed of Transfer No 1230/1919, FA8, vol 2, pp 104-110. 
130 Vol 10, p 970. 
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"The use of all land included in the area of jurisdiction of the Council 

shall be controlled by this Scheme.  No land or building may be used for 

any purpose other than that permitted in this Scheme.” 

19.1.5 The Farm Wilgespruit is controlled in the Scheme although it is not 

specifically mentioned in the Zoning Register.131  The introduction to this 

Zoning Register states that any property not listed to the annexed list shall 

be regarded as having an “Agricultural” zoning in the case of farm land.  

Wilgespruit is not mentioned in the list, but falls within the area to which 

the Scheme applies and it is common cause that it is thus zoned 

“agricultural”.132 

19.1.6 Schedule I Table B sets out the use zones.133  Use Zone 9 is agricultural. 

Table A sets out the uses which are permitted in respect of the various 

use zones.  Permitted Use 17 is that of “mining industry” and is a use 

which will be permitted only with the special consent of the Council in Use 

Zone 9 agricultural. 

19.2 The Town-planning scheme differentiates between surface mining and 

underground mining. 

19.3 “Mining industry” deals with surface mining: 

“The mining of minerals from the ground134 including gravel, sand and stone 

and it includes buildings connected with such operations and a crusher 

                                                 
131 See Moses Kotane Townplanning Scheme, Schedule 2, Vol 10, p 987. 
132 See definition of “agricultural” at Vol 10, p 961, which includes pastures, meadows, arable 
land, plantations, fisheries, orchards. 
133 Vol 10, p 986. 
134 i.e. the surface. 
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plant.”135 

19.4 Clause 5 exempts underground mining from any prohibition or restriction 

contained in the Town-planning scheme and refers to – 

“(1) the exploitation of minerals by underground working as regards any 

land not included in an established township.” 

19.5 The concept of “mining” is thus a broad one which includes a host of 

activities in essence the exploitation of minerals and all activities designed to 

extract minerals from the earth for that purpose.  The activity of prospecting 

falls within the set meaning of “exploitation” of minerals and is by its very 

nature an activity designed to make use of and turn minerals to account.136 

19.6 If “mining” were interpreted so as to exclude prospecting it would mean that 

although mining in the strict sense is allowed with special consent, 

prospecting which by its very nature is an activity designed to enable 

economic extraction of minerals is absolutely prohibited by virtue of clause 2 

of the Town-planning scheme:137   

“No land or building may be used for any purpose other than that permitted in 

the Scheme.” 

19.7 The purpose of the town-planning scheme is to co-ordinate harmonious 

development in such a way as will most effectively tend to promote the 

efficiency and economy of development.  

19.8 Such an interpretation is absurd and would exclude the development of new 

                                                 
135 See definition, vol 10, p 964. 
136 Coal of Africa & Another v Akkerland Boerdery, unreported judgment by Kgomo J in the 
North Gauteng High Court, Pretoria under case number 38528/2012 dated February 2014, 
at par 105. 
137 Vol 10, p 970. 
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mines in an area which is rich in platinum group metals.  A large part of 

prospecting activities is invasive of the surface of the land as is explained in 

the applicants’ supplementary replying affidavit.138  It is submitted that the 

background facts with respect to the nature of prospecting and mining 

operations, as set out in the supplementary replying affidavit, form part of a 

matrix of facts which on principles of interpretation must be taken into 

account in interpreting the town-planning scheme.139   

19.8.1 The object of a town-planning scheme is to regulate the surface use and it 

would be an anomaly if on the very same land the town-planning scheme 

regulates mining but not prospecting which continues even after mining 

has started. 

19.8.2 The mining of a resource is an integrated process which consists also of 

prospecting which continues even after physical mining has started.  

Prospecting and mining is really one integrated process where one 

includes the other.140 From the above it is thus clear that the use of the 

phrase “mining industry” is intended to include the integrated process of 

prospecting and mining on the surface and that if a special consent for 

“mining industry” is obtained in respect of Wilgespruit, both prospecting 

and mining operations may be conducted in terms thereof. 

19.9 In the circumstances of this case, however, the Appellants cannot rely on the 

prohibition in clause 2(1) which prohibits the conduct of mining industry 

                                                 
138 See the concept of prospecting and mining operations as explained in par C.27-38.10, vol 
11, pp 1012-1017. 
139 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA). 
140 See definition of “mine” used as a noun, which includes any excavation made for the 
purpose of searching a mineral - section 1 of the MPRDA. 
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activities by the Mining Respondents on the Farm Wilgespruit because the 

Town-Planning Scheme and the Ordinance both provide that a non-

conforming use, i.e. one which is not in conformity with the scheme, may be 

continued for a period of 15 years from the date of commencement of the 

Scheme. 

19.10 Clause 4(7)141 provides that such a use may be continued for a period of 15 

years from the date of commencement of the Scheme, subject to the 

provisions of section 43 of the Ordinance. 

19.11 Section 43 of the Ordinance in turn provides that if, on the date of the 

coming into operation of an approved scheme, the land is being used or, 

within one month immediately prior to that date, was used for a purpose 

which is not a purpose for which the land concerned has been reserved or 

zoned in terms of the provisions of the Scheme, but which is otherwise lawful 

and not subject to any prohibition in terms of the Ordinance, that use may be 

continued142 for a period of 15 years from the date of coming into operation 

of the Scheme.143  If the right is not exercised for a continuous period of 15 

months, it shall thereafter lapse.144  The 15 year period may on application 

be extended for a maximum of 15 years.145 These provisions relieves the 

Municipality from the duty of paying compensation where the Scheme 

prohibits an otherwise lawful use.146 

                                                 
141 Vol 10, p 971. 
142 Section 43(1). 
143 Section 43(2)(b). 
144 Section 43(2)(a). 
145 Section 43(5). 
146 Section 44 read with 43(2) of the Ordinance. 
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19.12 On 22 December 2006, the Mining Respondents were conducting activities 

on Wilgespruit which, after that date would be prohibited by clause 2(1) of 

the Town-planning scheme in the absence of a special consent of the 

Municipality.  These activities were lawfully conducted in terms of a 

prospecting right granted to the first respondent.147  Mining was later 

continued in terms of a mining right granted to IBMR on 19 May 2008.148  A 

mining right was granted to PPM and extended to include the western 

portion of the Farm Wilgespruit.149 

19.13 The mining industry activities which were taking place already one month 

before 22 December 2006 on Wilgespruit, were thus lawful and were 

continued in a lawful manner until the present. 

19.14 Clause 4(7) of the Town-planning scheme150 and section 43 of the 

Ordinance, were therefore of direct application and the mining industry 

activities thus conducted, could be continued for at least 15 years. 

19.15 The mining industry activities on the Farm Wilgespruit were continued after 

22 December 2006 until the present without any interruption of a continuous 

period of 15 months or at all.  These activities are more fully described in 

paragraph D of the supplementary replying affidavit of the Mining 

Respondents.151 The Appellants did not take issue with these facts in any 

rejoining affidavit. It is clear from these facts that the Mining Respondents 

have engaged fully in “mining industry” activities on the properties 

                                                 
147 FA, vol 1, p 41, par 5.1.2; p 49, par 6.6; SR3, vol 11, pp 1044-1045. 
148 FA, vol 1, p 42, par 5.2.1; FA11, vol 2, pp 114-125. 
149 FA, vol 1, pp 44-45, par 5.4. 
150 Vol 10, p 971. 
151 Vol 11, pp 1017-1033. 
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throughout the relevant period from 22 November 2006 up to the present.  

There is thus, with respect, no doubt that the prohibition in clause 2(1) of the 

Moses Kotane Town-Planning Scheme is not applicable to the applicants’ 

prospecting and mining activities on the Farm Wilgespruit. 

19.16 It is furthermore clear that the Moses Kotane Local Municipality is also of the 

opinion and acts on the basis that the activities of the respondents on 

Wilgespruit are lawful.  In a letter dated 19 November 2012 the municipal 

manager commented on a scoping report and environmental assessment for 

the proposed mining-related projects of the respondents on Wilgespruit by 

extending certain infrastructure.  In this letter it was stated that the 

municipality had no objection regarding the proposed development despite 

the fact that it was noted that the development would have negative impacts 

on land use.152  If the municipality was of the view that the land use of the 

respondents for mining industry was unlawful and that a special consent had 

to be obtained from the municipality, it would most certainly have been 

stated in this letter. 

19.17 The Appellants’ argument based on the Scheme thus have no merit and is 

based on an incorrect interpretation of the Moses Kotane Town-Planning 

Scheme and section 43 of the Town-Planning and Townships Ordinance 22 

of 1936. 

COSTS 

20. It is submitted that the learned judge a quo correctly analysed and applied the 

                                                 
152 SR2, vol 11, pp 1042-1043. 
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Biowatch principles to the present case. She correctly described the present 

matter (even though involving a constitutional issue) as a private dispute 

between private companies and individual land occupiers (paragraphs 82 – 85 

of the judgment153) and correctly found that no exceptional circumstances had 

been presented to warrant a departure from the general principle in private 

litigation that costs should follow the result. 

21. The Court a quo dealt with the arguments of the Appellants in this regard in the 

judgment in the application for leave to appeal:  see paragraphs 20 to 21.154 

22. The Court a quo exercised its discretion in respect of costs judicially and no 

interference with that costs order is warranted. 

CONCLUSION 

23. The Respondents therefore pray that the application for leave to appeal be 

dismissed with costs, such costs to include the costs of three counsel. 

24. If the application for leave to appeal is granted, the Respondents pray that the 

costs of that application be costs in the cause, and that the appeal be 

dismissed with costs, such costs to include the costs of three counsel. 

 

DATED AT PRETORIA ON THIS 3RD OF MAY 2018. 

 

GL GROBLER SC 

JL GILDENHUYS 

I OSCHMAN 

                                                 
153 Vol A, pp A44-A45. 
154 Vol 15, pp 1441-1442. 
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