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INTRODUCTION AND OVERVIEW 

1 In 1916, 13 families decided to buy the farm Wilgespruit 2 JQ in the district of 

Rustenburg (“Wilgespruit” or “the farm”).  It took them about three years to 

pay off the purchase price and eventually, in 1919, they became the owners of 

the farm.  Because these families were black and it was in 1919 and not 1994, 

the farm could not be registered in their names.  The farm was registered in the 

name of the Native Commissioner who held it on behalf of the Chief of the 

Bakgatla-Ba-Kgafela tribe (“the Bakgatla”) and not only on behalf of the 13 

families as was the original intention of the families.  These 13 families and the 

descendants of these families farmed on the farm continuously and without 

interruption until 2008, when a mining company succeeded in obtaining the 

mineral rights to the farm. 

2 The respondents, who claim the right to mine on the farm, succeeded with an 

eviction application in the High Court, North West Province (“the High 

Court”).1  It is against this eviction order2 that the 1st to 37th applicants (“the 

applicants”) now seek to appeal.  It is submitted that it is in the interest of 

justice to hear appeal as it deals with important issues pertaining to land rights.  

The applicants are not the only black community in South Africa to have this 

particular history relating to the ownership of land and the consequences of 

mining companies riding roughshod over their rights. 

                                            
1  Volume A, High Court Judgment handed down on 16 February 2017. 
2  Ibid, ppA45 – A46, para 87. 
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3 This is an application fore leave to appeal against the judgment and order of the 

High Court, per Gutta J.  We submit that the judgment of the High Court 

misinterpreted the import of the applicants’ legitimate contention that they are 

the true owners of the farm and as such they cannot be evicted to allow mining 

operations to continue without the respondents properly consulting with them.  

The result of the eviction order is that the respondents must continue with their 

mining operations thus arbitrarily depriving the applicants of their right to 

property.   

4 In our submission, the respondents’ approach to arbitrarily depriving the 

applicants of their right to property should not be countenanced.  Our 

submissions on this are structured as follows: First, we deal with the factual 

background of this matter as well as the litigation history; second, we submit 

why this Court should grant leave to appeal; third, we make submissions on the 

ownership of the farm; fourth, we make submissions on the informal rights of 

the Applicants to the farm in terms of relevant legislation; fifth, we deal with the 

validity of the respondents’ mining right and lease agreement; sixth, we submit 

that the respondents have not complied with the consultative requirements of 

section 5(4)(c) of the Mineral and Petroleum Resources Development Act 28 of 

2002 (“MPRDA”); seventh, make submissions on the proper interpretation of 

section 54 of the MPRDA; and finally, we submit that the relevant municipal 

council has not zoned the farm for mining operations. 
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5 We submit, in summary, that leave to appeal should be granted, and that the 

appeal should succeed, with costs.  In what follows, we shall address each of the 

issues set out above, in turn. 

FACTUAL BACKGROUND 

6 The applicants are members of a community who regard Lesetlheng Village as 

their traditional home.  This community is a constituent part of the Bakgatla.  Most 

of the applicants currently reside in Lesetlheng Village.3 

7 Around 1916 the community at Lesetlheng decided to buy a farm on which to 

conduct crop farming operations as the farm that the village is situated on, 

Kruidfontein 40 JQ, is not suitable for farming.  Furthermore, the decision to buy 

rather than rent or enter into some other arrangement such as sharecropping was 

motivated by the fact that it would afford the community security of tenure at a 

time when access to farming land of black people was severely restricted.  Having 

decided on the farm and having concluded an agreement of sale with its then 

owners, the community proceeded to raise the purchase price from several of its 

members who could contribute.4   

8 The protracted process of raising the purchase price was recorded.  Contributions, 

with the name of the contributor were recorded in an old exercise book, now 

referred to as the “Old Preserved Book” (“the Book”).  Eventually 13 clans 

                                            
3 Volume 6, p585, para 2.1; p587 para 2.6. 
4 Volume 6 p585, para 2.2; p 586 paras 2.3 – 2.4; Record Volume 9, p845, para 9 and further. 
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(dikgoro - singular-kgoro) from the Bakgatla community at Lesetlheng contributed 

to the purchase price.5 

9 The purchase price was raised in full by 1919 and transfer took place.  Because at 

the time black people and a black community like the community at Lesetlheng 

could not formally own land, the land was registered in title to the State, which 

held it in Trust for the community.  As the community was not recognized as a 

separate entity by government the records show that the state held the land in trust 

on behalf of the whole of the Bakgatla.   

10 Despite this formal registration, the intention at the time was that neither the state 

nor the broader Bakgatla, but only those dikgoro of the Bakgatla-Ba-Kgafela 

community at Lesetlheng who contributed to the purchase price would in fact 

become owners of the land.  This understanding was formally confirmed at the 

time by the then Kgosana (headman) of the Lesetlheng Village, Riyana Pilane and 

recorded in the Book under the heading “Molao oa Polasa sa Wilgespruit” (“The 

Law of the Farm Wilgespruit”).6 

11 Since 1919 when the transfer of Wilgespruit took place, the 13 dikgoro have 

conducted farming on Wilgespruit as owners of the farm.  The farm was divided 

into 13 portions (dipanka – singular panka) for each of the kgoro.  Each panka was 

further divided into portions (diakere – singular akere) for different families and 

each kgoro and the 13 dikgoro and their constituent families assumed exclusive 

control of their various dipanka and diakere and so farmed as a “community” on 
                                            
5 Volume 6, page 587 paragraph 2.7; Volume 9 page 847 paragraph 9.6.2. 
6 Volume 6, page 588 paragraphs 2.8 and 2.9. 
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the farm Wilgespruit.  Over time the families also erected shacks or small houses 

on the farm for themselves or their workers. Kraals, pig pens and other farming 

structures were also erected as well as a water piping system constructed by the 

community.7 

12 Although at times grazing and other rights were temporarily allocated to persons 

who were not members of the 13 dikgoro, this was done by the 13 dikgoro and not 

the broader tribe.  Until mining interest in Wilgespruit commenced in 2004 when a 

prospecting right was awarded to the first respondent (“IBMR”), no one else but 

the members of the 13 dikgoro had the right to decide about access to, use of and 

allocation of rights to the farm.8   

13 In 2012, the descendants of the original 13 dikgoro, having organised themselves 

into the Lesetlheng Village Community (the 38th applicant), instituted a claim in 

terms of the Land Titles Adjustment Act 111 of 1993 for the title deed of 

Wilgespruit to be amended to reflect them as owners of the farm.  This application 

is still pending.9   

14 Mining interest in Wilgespruit commenced in 2004 when IBMR obtained a 

prospecting right to the farm.  In 2008, a mining right to Wilgespruit was granted 

to IBMR; in 2012 a portion of this mining right (that applying to the so-called 

Sedibelo-West portion of Wilgespruit) was excised from IBMR’s mining rights in 

favour of the second respondent (“PPM”) and cession of the mining right to the 

                                            
7 Volume 6 page 588 paragraph 2.10 and page 590 paragraph 2.15 and 2.16. 
8 Volume 6 page 589 paragraphs 2.11 and 2.12 and page 590 paragraphs 2.14, 2.15 and 2.16. 
9 Volume 6 page 592 paragraph 2.20 
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remainder of the Wilgespruit to PPM is currently in process. IBMR also entered 

into a surface lease agreement with the Bakgatla-Ba-Kgafela Tribal Authority.10 

15 The mining activities progressively conducted on Wilgespruit in terms of these 

various rights have over time eroded the applicants’ ownership of Wilgespruit.  

Mining on the said Sedibelo-West portion of Wilgespruit commenced towards the 

end of 2013 and the applicants have since then irrevocably lost all use and 

occupation of that portion of the farm.11 

16 Activity and preparation for mining on the remainder of Wilgespruit commenced 

in 2014.  This severely disrupted the applicants farming activity and their use of the 

farm.  In response the applicants sought and obtained a spoliation order against the 

respondents in 2015, restoring to them the possession of the remainder of 

Wilgespruit.12   

17 The respondents allege that, both in the process of applying for the mining right to 

Wilgespruit and in the subsequent processes intended to lead to commencement of 

mining, they consulted with the owners and lawful occupiers of Wilgespruit in the 

various ways required by the Mineral and Petroleum Resources Development Act 

28 of 2002 (“the MPRDA”). 

18 The applicants deny they have done so.  Despite asserting their ownership of 

Wilgespruit repeatedly so that the respondents were aware of it, the applicants were 

                                            
10 Volume 6 page 592 paragraph 2.22  
11 Volume 6 page 592 paragraph 2.23 
12 Volume 6 page 593 paragraph 2.23. 
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not once in the entire process notified or consulted in their capacity as owners of 

Wilgespruit in the manner required by the MPRDA.   

19 Toward the end of 2015 the respondents instituted an application for the eviction of 

the applicants from the remainder of Wilgespruit in the North West Division of the 

High Court. 

20 At the same time they instituted an application for the eviction of a number of 

employees of various of the applicants who permanently reside on Wilgespruit in 

terms of the Extension of Security of Tenure Act 62 of 1997.  This application is 

still pending before the Land Claims Court. 

21 Shortly before hearing of the eviction application before the Court a quo, it came to 

light that the respondents, despite holding the mining right to the remainder of 

Wilgespruit, do not have the necessary consent for mining of the farm from the 

local authority in terms of the applicable zoning scheme. 

THE APPEAL IN THIS COURT 

Leave to appeal 

22 Leave to appeal to this Court will be granted where the intended appeal raises 

constitutional matters;13 and it is in the interests of justice for such leave to be 

granted.  This Court may also grant leave to appeal on the ground that the matter 

                                            
13 Jurisdiction is established in terms of section 167(3)(b)(i) of the Constitution. 
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raises an arguable point of law of general public importance which ought to be 

considered by this Court.14 

Constitutional matters and points of general public importance 

23 This appeal raises the following constitutional matters, alternatively, arguable 

points of law of general public importance:15 

23.1 the dispute between the parties relates to the proper interpretation of 

section 54 of the MPRDA in the light of the decision of the Supreme 

Court of Appeal (“the SCA”) in Joubert v Maranda Mining Company 

2010 (1) SA 198 (SCA) (“Maranda”).  This Court is thus requested to 

provide clarity on the correctness of the SCA’s decision in Maranda in 

the light of the facts of this application; 

23.2 this Court is requested to acknowledge the applicants’ right of ownership 

in Wilgespruit in spite of historical laws that prevented the applicants 

from becoming the registered owners of the Farm; 

23.3 whether the respondents have a valid mining right and surface lease 

agreement that enjoins them to evict the applicants from the Farm despite 

the applicants’ contention that both the mining right and surface lease 

agreement are invalid because of the deficiencies in the consultation 

process between the respondents and the applicants in compliance with 

the terms of the MPRDA.  Pursuant to the deficiencies in the consultation 
                                            
14 Section 167(3)(b)(ii) of the Constitution. 
15 Volume 14, CC FA, pp1347 – 1348, paras 2.1 – 2.4. 
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process, the applicants resisted the eviction application brought by the 

respondents.  They did so in exercise of their constitutional rights against 

arbitrary deprivation of property and the right to equitable access to land 

(section 25 of the Constitution) as well as their right to administrative 

justice (section 33 of the Constitution); and 

23.4 whether the respondents can proceed with mining activities despite the 

fact that the Farm has been zoned for agricultural purpose in accordance 

with the relevant zoning scheme. 

Interests of justice 

24 The constitutional issues and matters of public importance raised by this 

application require resolution.  At its core, this matter pertains to whether it is 

competent for a private mining company to proceed with mining operations on a 

farm owned by a community without first adequately consulting with the 

affected community who are true owners of the property.  The High Court found 

that there was adequate consultation and the private mining company could thus 

proceed with its mining operations.  

25 Furthermore, the respondents seek to deprive the applicants of the use of their 

property by continuing with mining operations in spite of the respondents’ 

failure to adequately consult with the applicants who are the true owners of the 

Farm.  This cannot be allowed to happen.  
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26 The High Court, per Gutta J, has misapplied the principles set by this Court in 

Biowatch Trust v Registrar Genetic Resources and Others 2009 (6) SA 232 

(CC) (“Biowatch”) when it awarded costs against the applicants.  If the appeal 

were to be upheld it would confirm that the High Court’s interpretation of this 

Court’s judgment in Biowatch flouted the clear terms of the order and judgment.  

The judgment of this Court in Biowatch made it clear that where a dispute 

between parties involves the protection and assertion of a party’s constitutional 

rights, that party cannot be saddled with a cost order in the event that its 

application is unsuccessful. 

27 As a consequence, it is respectfully submitted that it is in the interests of justice 

that leave to appeal be granted. 

THE APPLICANTS’ RIGHTS TO WILGESPRUIT 

28 We submit that the applicants hold rights to Wilgespruit, on the basis of which 

the respondents were required to consult with them prior to the grant of their 

mining right and, once that right had been granted, before mining on Wilgespruit 

could commence in terms of it.  The applicants are in the first place owners of 

Wilgespruit; should this Court hold that they are not, then, in the alternative they 

hold informal rights in terms of the Interim Protection of Informal Land Rights 

Act 31 of 1996 (“IPILRA”).  
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Ownership of Wilgespruit 

29 The applicants lay claim to Wilgespruit, although it is registered in name of the 

Government in trust for the Bakgatla-ba-Kgafela.16  The applicants say that only 

those families that contributed to the purchase price of the farm has any rights to 

the farm.  They rely on the “Book” where it was specifically recorded that they 

are the only ones with rights to the farm.17 

30 The applicants version is corroborated by an article by Dr Mnwana and Dr 

Capps, part of research to investigate the impact of new mining activity on 

evolving forms and relations of communal land, traditional authority and 

corporate community in mineral-rich rural areas of Southern Africa.18 

31 We submit there can be no doubt that the applicants version of how they came to 

be owners of Wilgespruit is correct.  There is no evidence on the papers that the 

book is not authentic or that the recording in the Book that the farm will be held 

on behalf of the families who contributed to the purchase price is not correct. 

32 There is no evidence to counter the research done by Dr Mnwana and Dr Capps 

as reflected in their writing.  The Respondents say that the article cannot be 

admitted as evidence because it is not supported by confirmatory affidavits from 

the writers and the content is hearsay.  The Respondents do not dispute that the 

research was done and that the article was written.  A confirmatory affidavit 

would therefore serve no purpose.  The admissibility of hearsay evidence is dealt 
                                            
16 Volume 1 page 38 para4.4 
17 Volume 6 page 588 para 2.8 and 2.9 
18 Volume 7 page 658 
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with in the Law of Evidence Amendment Act 45 of 1988 and it is for this Court 

to place a value on the evidence. 

33 In contrast to the real evidence produced by the applicants, the respondents 

attach an affidavit from the very person that stands to gain the most out of the 

respondents version that Wilgespruit belongs to the whole tribe and not only to 

the applicants.  According to Kgosi Pilane the property was purchased with 

contributions made by members the Bakgatla Community from all the various 

villages to be utilized for the benefit of the whole community.19  He does not 

explain how it came about that the farm was used by only those thirteen families 

that contributed to the purchase price.  He also does not say where he got this 

information from as it is clearly hearsay and not supported by any real evidence. 

34 If the applicants’ arguments in relation to the MPRDA is accepted, it matters not 

in theory whether the applicants are “owners” or “occupants”.  The two classes 

of interested parties are regarded as equal under the act.  However, the facts of 

this case illustrates clearly the difference in practice between the two classes of 

interests.  On the one hand the “owner” is offered shares in the mining operation 

and a lease agreement worth millions is entered into.  On the other hand the 

“occupants” are offered R12 000 and a small plot somewhere without any 

security of tenure. 

35 There is a more important reason why the applicants’ ownership of the land must 

be acknowledged.  The history of the dispossession of land and its devastating 

                                            
19 Volume 5 page 477 para 3.8 
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effect on our nation is well documented.20  The importance of acknowledging 

land rights can in this light not be overemphasized.  It goes to the heart of the 

applicants’ right to dignity and equality. 

36 Real rights in land can be acquired either through original methods such as 

prescription or derivative acquisition as a result of a bilateral transaction 

involving the co-operation of a predecessor in title.  

37 In our law the transfer of a real right, in this case ownership, gives effect to the 

contract entered into and as such is a separate legal action. In general the 

following requirements must be met for transfer of ownership to be completed:21 

the thing must be in commerce; the transferor and transferee must have the legal 

capacity to effect the transfer; both parties must have the intention to effect and 

receive transfer respectively; a justa causa is sometimes required as the basis of 

the act of transfer; delivery in case of movables and registration in the case of 

immovable. 

38 In this case the transferee did not have the legal capacity to receive transfer and 

the registration requirement was not fulfilled.  The requirements could not be 

met due because black South Africans were precluded from holding rights in 

land.  Does this mean that because of a lack of registration the applicants cannot 

be recognized as the true owners of the property?  We submit not.  The 

impediment has now been removed and it is submitted that the applicants are 

                                            
20 This Court dealt with this in Daniels v Scribante and Another 2017 (4) SA 341 (CC). 
21 See Van der Merwe Sakereg 1989 at 301-305. 
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now entitled to have the land registered in their name.  An application has been 

submitted in this regard. 

39 It is unthinkable that the law will not recognise their ownership simply because 

of a lack of formal registration.  This is so especially seeing that the South 

African system of registration is not absolutely negative or positive by nature.22  

In any event, the whole concept of ownership is slowly changing to 

accommodate the prescripts of the Constitution.23 

The applicants’ rights in terms of IPILRA 

40 The applicants submit that, as an alternative to ground their claim of ownership 

of Wilgespruit, they possess an informal right to the farm as provided for in 

IPILRA.  ILPRA has as its aim to provide for the temporary protection of certain 

rights to and interests in land, which are not otherwise adequately protected by 

law.24 

41 In terms of section 1 of IPILRA informal right to land means: 

“(a) the use of, occupation of, or access to land in terms of- 

(i) any tribal, customary or indigenous law or practice of a tribe; 

(ii) the custom, usage or administrative practice in a particular area or 

community, where the land in question at any time vested in- 

                                            
22 Ex parte Menzies et Uxor 1993 (3) SA 799 (C) 805-806 
23 1990 STELL LR 43 
24  City of Cape Town v Rudolph and Others 2004 (5) SA 39 (C) at p52. 
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(aa) the South African Development Trust established by section 4 of the 

Development Trust and Land Act, 1936 (Act No. 18 of 1936) 

42 Section 2 of IPILRA deals with the deprivation of informal rights to land: 

“2. (1) Subject to the provisions of subsection (4), and the provisions 

of the Expropriation Act, 1975 (Act No. 63 of 1975), or any other 

law which provides for the expropriation of land or rights in 

land, no person may be deprived of any informal right to land 

without his or her consent. 

(2) Where land is held on a communal basis, a person may, 

subject to subsection (4), be deprived of such land or right in 

land in accordance with the custom and usage of that community. 

… 

(4) For the purposes of this section the custom and usage of a 

community shall be deemed to include the principle that a decision 

to dispose of any such right may only be taken by a majority of the 

holders of such rights present or represented at a meeting 

convened for the purpose of considering such disposal and of 

which they have been given sufficient notice, and in which they 

have had a reasonable opportunity to participate.” (emphasis 

added) 
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43 What can be discerned from the above sections of IPLIRA is that the applicants 

have, since purchasing Wilgespruit in 1918, possessed an informal right to 

occupy the farm (since 1919) by means of a tribal, customary or indigenous law 

or practice of a tribe.  The particular plots that the individual members of the 

applicants make use of were allocated to them on the basis of an initial 

community agreement.25  We submit that this initial community agreement 

constitutes a practice by the tribe where members of a community are allowed to 

make use of (or occupy) land after having concluded such an agreement.   

44 The only way that the applicants can be deprived of their rights to the Farm, 

other than by means of the Expropriation Act 63 of 1975 (“the Expropriation 

Act”), is if the applicants consent to such a deprivation.  From the facts of this 

case, it is clear that they have not consented to this. 

45 As the applicants are the true owners of Wilgespruit or alternatively as they 

possess the informal right to use and occupy the land pursuant to the initial 

community agreement, the lease agreement that the Bakgatla concluded, 

purportedly on behalf of the applicants, is not valid.26  The Bakgatla did not have 

authority to conclude such a lease agreement on the applicants’ behalf without 

first obtaining consent from the applicants as required by section 2 of IPILRA.  

46 The applicants did not sign the lease agreement nor were the majority of the 

applicants present or even represented (by their selected representative) at the 

meeting (Kgotha Kgothe) convened for purposes of signing the lease agreement 
                                            
25  Volume 7, HC AA, para 5.5, p620. 
26  Volume 7, HC AA, p624, para 5.11(b). 
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to dispossess them of their rights.  The decision taken to sign the lease 

agreement, without the applicants being properly represented (at the Kgotha 

Kgothe) or even consulted was invalid. 

47 Nowhere in their papers do the respondents demonstrate that the majority of the 

applicants were consulted with prior to and when the lease agreement was 

concluded.  The respondents contend that the Bakgatla were consulted and 

resolved to sign the lease agreement.  The applicants submit that in spite of it 

having been integrated into the broader Bakgatla tribe, this integration was only 

limited to social and governance purposes as part of the Bakgatla, but ownership 

(as well as informal use and occupation) of Wilgespruit vested in the applicants 

and not the Bakgatla.27  

48 The respondents thus consulted with the wrong community and as such any 

decision taken to deprive the applicants of their informal right to use and occupy 

the farm is invalid. 

VALIDITY OF THE MINING RIGHT AND LEASE AGREEMENT28 

The validity of the mining right  

49 On 20 June 2008 IBMR was granted a mining right over the remaining extent of 

the farm.29  However the granting of this right was and remains invalid because 

                                            
27 Volume 6, HC AA, p591, para 2.19. 
28   In this section we argue that the mining right is not valid because firstly the respondents did not consult 

with the applicants in their capacity as owners of the farm and secondly because the consultation 
process with the applicants fell far short of what is required under the Act. 
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the applicants, as the true owners of Wilgespruit, were not adequately consulted 

with prior to grant of the right, as required by section 22(4)(b) of the MPRDA.30 

50 As set out above, the applicants are indeed the de facto owners of Wilgespruit.  

Pursuant to the conclusion of the Deed of Sale of the Farm in 191831 (“the Deed 

of Sale”), the 13 dikgoro who bought and paid for Wilgespruit32 and those who 

were granted access through the 13 dikgoro, have farmed on Wilgespruit from 

1919 to this day.33  However since mining commenced on the Sedibelo-West 

portion of Wilgespruit towards the end of about 2013, the applicants have lost all 

use and occupation of that portion of Wilgespruit.  Ultimately, the mining 

activities conducted on Wilgespruit have over time eroded the applicants’ 

ownership of the land. 

51 Although Wilgespruit was nominally owned by the state and held in trust for the 

broader Bakgatla tribe, the applicants were recognised as the de facto owners.34  

Flowing from this recognition, the applicants formed a discrete community for 

purposes of its ownership and control of Wilgespruit.  It controlled access to 

Wilgespruit to the exclusion of everyone else.  This is in spite of the applicants 

having been integrated into the broader Bakgatla tribe.  This integration was only 

                                                                                                                                        
29 Volume 1, HC FA, p42, para 5.2.1 (see also Record Vol 2, pp114 – 25, annexure FA11); and Volume 

7, HC AA, p618, para 5.2(a).  
30 Volume 7, HC AA, para 5.2(a), p618 and para 7.5, p629. 
31 Volume 1, HC FA, para 4.5.1, p39. 
32 Volume 6, HC AA, para 2.10, p588. 
33 Volume 6, HC AA, para 2.15, p590. 
34  Volume 9, HC RA, para38.2, p865.  See also Volume 2, annexure FA21, p170. 
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limited to social and governance purposes as part of the Bakgatla,35 but 

ownership of Wilgespruit always vested in the applicants. 

52 The Bakgatla did not have authority to apply for and be granted a mining right 

without first consulting with the applicants as the true owners of Wilgespruit.  

As interested parties in Wilgespruit and as interested parties in the mineral rights 

in Wilgespruit, the applicants ought to have been consulted before any 

applications for mineral rights were concluded.  The applicants should have been 

consulted and given an opportunity to submit their comments on the 

applications.  On the facts of the present case, the applicants were not consulted. 

It is for this reason that we submit that the grant of the mining right was flawed. 

53 The respondents contend that given the nature of this application, the assertion 

raised by the applicants is inappropriate.  The respondents submit that the 

applicants ought to have taken the decision to grant the mining right on internal 

appeal (in terms of section 96 of the MPRDA) and if unsuccessful then they 

should have launched judicial review proceedings.36  

54 While it is admitted that this route would have been the more appropriate route 

to follow, the reason why it was not adopted is because the applicants only 

became aware that the Bakgatla held a mining right over Wilgespruit on 9 

November 2011, when the intended process of carrying out mine activities on 

                                            
35 Volume 6, HC AA, para 2.19, p736. 
36  Volume 15, CC AA, para 15, pp1459 – 1460. 
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Wilgespruit was advertised in the newspapers.37  This was over 3 (three) years 

after the mining right had been granted.  Indeed upon learning this, the 

applicants submitted their objection to the Department of Mineral Resources 

(“the DMR”) against carrying out of the mining activities.38  By that point the 

horse had already bolted as the mining right had been granted some three 3 

(three) years before. 

55 Had the applicants been aware of the application for a mining right when it 

occurred in 2008, they would have appealed it.  The reason why they did not 

appeal it is because the Bakgatla did not consult them, when the application was 

made.  As a result of this they did not get an opportunity to raise their objections 

or provide input relating to the application.   

56 The application and the subsequent grant of the mining right were finalised 

without the applicants having been consulted.  As the true owners of Wilgespruit 

the applicants ought to have also been consulted when an application for a 

mineral right was made.  However, this was not done and a right was granted 

over the applicants’ land without their knowledge. 

57 The court a quo erred in holding that the Respondents had complied with the 

consultative requirements of the MPRDA prior to granting of the mining right 

and that the decision to grant the mining right and to approve its cession are not 

                                            
37  Volume 4, HC FA, annexure FA38, p343. 
38  Ibid. 



 
 

 

21 

invalid for unlawfulness and procedural fairness.39  The consultation required of 

a mining right applicant before decision of its application is determined by 

section 22(4)(b) and 22(5) of the MPRDA.  These sections require a Regional 

Manager, having accepted an application for a mining right, to notify the 

applicant of its duty to consult with the ‘landowner, lawful occupier and any 

interested and affected party’ and include the results of such consultation in its 

environmental reports.  Once having received the results of the consultation, the 

Regional Manager must forward it to the Minister for consideration as part of the 

application.  The Minister may only grant an application, if among other things, 

he is convinced the applicant complied with all requirements of the MPRDA.40 

58 The content of a mining right applicant’s duty to consult in terms of section 

22(4)(b) can be determined by analogy with reference to Bengwenyama 

Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd and Others 2011 

(4) SA 113 (CC) (“Bengwenyama”).  There, this Court considered the almost 

exactly similar consultative requirement imposed on an applicant for a 

prospecting right by section 16(4)(b) of the MPRDA.  It was held that, given the 

egregious impact that grant of a prospecting right has on the surface rights of 

landowners or occupiers, one purpose of the required consultation is for the 

applicant to attempt in good faith to reach accommodation with landowners or 

occupiers regarding the impact of the application on their rights to use the land 

                                            
39 Judgment a quo paragraph [52], Volume A, p A31. 
40 Section 23(1)(g) and (h) of the MPRDA. 
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in question.41  A further purpose is to provide the landowner or occupiers with 

sufficient information about the application that they are able to make an 

informed decision on whether to object to it or to take a grant of the application 

on review.  The consultation process and its result was further described by this 

Court as an ‘integral part of the fairness’ of any eventual administrative decision 

in the application process.42 

59 This Court concluded that the section 16(4)(b) consultation process in this light 

requires that the applicant inform the landowner or occupier a) that its 

application for a prospecting right had been accepted and b) with sufficient detail 

what the impact of prospecting would be on the land for the landowner or 

occupier to assess what the impact on its use of the land would be; and c) that the 

applicant consult with the landowner/occupier with a view to reaching “an 

agreement to the satisfaction of both parties in regard to the impact of the 

proposed prospecting operation”.43  Given that the rationale for this 

interpretation – the adverse impact a prospecting right has on surface rights – 

applies so much the more in the context of an application for a mining right, this 

interpretation of section 16(4)(b) must also apply, but with greater force, to 

section 22(4)(b). 

60 The court a quo relied for its conclusion that the Respondents had complied with 

their section 22(4)(b) consultative duty on only one instance of purported 

                                            
41 Bengwenyama above, paragraph 65. 
42 Bengwenyama above, paragraph 66. 
43  Bengwenyama above, paragraph 67. See also Bengwenyama-Ya-Maswazi Community and Others v 

Minister for Mineral Resources and Others 2015 (1) SA 197 (SCA). 
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consultation: ‘a meeting … held at Lesetlheng village on 21 April 2007 

regarding the proposed mining.’44 Three facts about this meeting indicate that it 

cannot constitute compliance with the Respondents’ section 22(4)(b) duties of 

consultation. 

61 First, the meeting was clearly with the Applicants as holders of surface rights to 

Wilgespruit.  Instead, the attendees are addressed as ‘you as Bakgatla-ba-

Kgafela’ and it is explicitly stated that the intention was to meet ‘not only with 

farmers but also the whole community of people’.45  Second, the meeting was 

arranged on the mistaken assumption that those holding rights to Wilgespruit had 

merely been allocated those rights in terms of customary law, rather than that 

they were de facto owners: the minutes state that the intention was to meet with 

the community as those ‘who were allocated the land at Modimo Mmalle’.46  In 

this light, the meeting was constituted on a deliberate denial of the Applicants’ 

claim both that they are a discrete group within the Bakgatla and that they, 

distinct from the broader group of which they form a part, hold rights of 

ownership to Wilgespruit.  As such, it cannot be regarded as consultation in good 

faith. 

62 Third, even were it so that the meeting was properly directed at the Applicants as 

landowners/occupiers, it did not amount to a good faith attempt to reach an 

accommodation with them about the impact that mining would have on their 

                                            
44 Judgment a quo paragraph [49.3], Volume A p A29. 
45 Annexure FA21, Record Volume 2 p 170. 
46 Annexure FA21, Record Volume 2 p 170. 
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surface rights.  At the outset in the minutes it is stated that one of the purposes of 

the meeting is to explain to those present ‘the process and progress’ and ‘how 

you are going to be affected’ ‘[i]f the mining project goes ahead’.47  However, in 

the ‘explanation’ by Dr von Welligh that then follows, very little information is 

provided about either of these issues.  Instead, Dr von Welligh states that the 

applicant for the mining right ‘need[s] understanding of how different people are 

affected by the project’ and that they ‘are going to talk about whether 

compensation, when necessary, should be individual or community’.48  As is 

clear from the list of question under the heading ‘Issues, Questions and 

Contributions’, this raised only questions with those present about how they 

stood to be affected, and elicited concerns.49  At the meeting, no answers are 

provided to these questions.  There is also no follow-up meeting to answer 

questions and concerns raised. 

63 As such, this meeting simply is not at all a good faith attempt to reach an 

accommodation about the impact that mining would have on surface rights (there 

is no clarity reached about what that impact is); nor consultation through which 

those present are sufficiently informed about what lies ahead to enable them to 

assess their options for objecting or challenging the process.  This renders the 

decision of the Minister of 19 May 2008 to grant the mining right, which rests in 

part on the respondents having consulted properly, invalid for unlawfulness and 

                                            
47 Annexure FA21, Volume 2 p 170. 
48  Annexure FA21, Volume 2 p 170 - 171. 
49  Annexure FA21, Volume 2 p 171. 
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procedural unfairness and reviewable in terms of section 6(2)(b) and (c) of the 

Promotion of Administrative Justice Act 3 of 2000 (‘the PAJA’).  

64 The applicants have not challenged this administrative decision on review and 

accordingly has also not as yet been set aside by a court on review.  This 

prompted the Court a quo to hold that, even were the decision to grant the 

mining right invalid, the applicants could not raise its invalidity in defence 

against the application for their eviction.50  It erred in this respect. 

65 Ordinarily, in light of the holding in Oudekraal Estates (Pty) Ltd v City of Cape 

Town 2004 (6) SA 222 (SCA) (“Oudekraal Estates”) that invalid administrative 

action remains in force and has valid legal consequences until set aside by a 

court on review,51 the fact that the applicants have not had the decision to grant 

the mining right set aside would indeed mean that the respondents may in their 

eviction application rely on the invalid administrative act as basis of their clear 

right, despite its invalidity and that applicants cannot raise the invalidity as a 

defence to the application for their eviction unless that decision has been set 

aside on review.  However, the applicants raised the invalidity of the decision to 

grant the mining right as defence by way of a ‘collateral’ challenge.52  This 

obviates the need for them to have challenged the decisions on review in 

separate proceedings. 

                                            
50  Judgment a quo paragraph [17], Volume A p A15.  
51 Oudekraal Estates para [26]. See, for an application of this principle in the context of the exercise of a 

prospecting right Coal of Africa Limited and Another v Akkerland Boerdery (Pty) Ltd (38528/2012) 
[2014] ZAGPPHC 195 (5 March 2014) at para [62] et seq. 

52   The term commonly used is ‘collateral challenge’, but see C Hoexter Administrative Law in South 
Africa (2d ed 2012) at 519, using the terms ‘indirect’, ‘defensive’ and ‘collateral’ interchangeably. 
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66 In Oudekraal a collateral challenge was described as follows: “[W]here the 

subject is sought to be coerced by a public authority into compliance with an 

unlawful administrative act ... that subject may be entitled to ignore the unlawful 

act with impunity and justify his conduct by raising what has come to be known 

as a … ‘collateral’ challenge to the validity of the administrative act.”53  The 

motivation for allowing this kind of indirect reliance on the invalidity of an 

administrative decision lies in the principle of rule of law: ‘the rule of law 

dictates that the coercive power of the state cannot generally be used against the 

subject unless the initiating act is legally valid’.54 

67 The applicants’ difficulty is that a collateral challenge can only be raised against 

the exercise of public power and is ordinarily not available as defence in a 

dispute between private parties where the one party in the exercise of private 

power relies on the existence of an antecedent administrative act.  In this matter 

the respondents are private mining concerns and not organs of state. 

68 However, section 1 of the PAJA determines that ‘natural or juristic persons’ 

other than organs of state can perform administrative action and are subject to 

judicial review, if they ‘exercise a public power or perform a public function in 

terms of an empowering provision’.55  On this basis it should be possible to raise 

                                            
53  At para [32]. 
54  At para [37]. 
55  Section 1 of PAJA defines administrative action in relevant part as a decision taken also by ‘a natural 

or juristic person, other than an organ of state, exercising a public power or performing a public 
function in terms of an empowering provision...’. For a discussion of what a public power or a public 
function entails, see Chirwa v Transnet Ltd & Others 2008 (4) SA 376 (CC) at para 186 et seq; and 
Calibre Clinical Consultants (Pty) Ltd & Another v National Bargaining Council for the Road Freight 
Industry & Another 2010 (5) 457 (SCA) at para 36. 
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a collateral challenge to any coercive exercise of public power based on an 

invalid initiating act, whether exercised by an organ of state or a private person. 

69 In seeking to commence mining in conflict with the surface rights of the 

applicants, and in seeking to evict them in order to do so, the respondents, 

although private entities are exercising public power - the ‘coercive power of the 

state’ - against the applicants. 

70 The grant of a mining right amounts to expropriation of those surface rights of 

the occupier or owner of the land concerned that are incompatible with the 

exercise of the mining right.56  Those surface rights held by the lawful occupier 

or owner that are incompatible with the conduct of mining operations are 

extinguished by the grant of the mining right, while the holder of the mining 

right acquires those rights to the surface of the land concerned that are necessary 

to conduct mining operations.57 

71 Expropriation entails a series of decisions: the decision to expropriate itself; the 

decision of the extent and nature of the expropriation (e.g. which portion of a 

property will be expropriated; which rights with respect to property will be 

                                            
56  Dale et al South African Mineral and Petroleum Law (2016 – SI 20) p MPRDA-133 para 92.2.5; p 

MPRDA-130-133 para 92.2.4. 
57  See Gildenhuys and Grobler’s definition of expropriation as ‘deprivation of a right from the 

expropriatee, the appropriation by the expropriator of the particular right and the abatement or 
extinction, as the case may be, of any other existing right held by another which is inconsistent with the 
appropriated right’ (LAWSA Vol 10(3) para 1 p 1). 
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expropriated; to what extent and in which manner); and the decision of what 

compensation to pay for the expropriation.58 

72 Ordinarily this whole process performed by the public authority/organ of state 

that initiates the expropriation.  However, in the case of award of a mining right, 

only the initial decision to commence expropriation is taken by an organ of state 

– when the Minister takes the decision to award a mining right, that decision is 

also a decision to commence expropriation of the necessary surface rights. 

73 Once that decision has been taken, the holder of the mining right acquires the 

rights in section 5 of the MPRDA, in essence to do whatever is reasonably 

necessary to commence with and conduct mining operations on the land 

concerned.  This right at that stage is a right in outline only: what exactly it 

entitles the holder of the mining right to do and in other words what exactly that 

right is, must then be determined by that holder. 

74 On the flip side the surface rights of the relevant lawful occupier or owner are 

also expropriated when the mining right is granted, but also only in outline or in 

the abstract.  Which particular rights of the lawful occupier or owner are 

extinguished, in which way and to what extent again falls only then to be 

determined by the holder of the mining right in accordance with what is required 

for it to commence and conduct mining. 

                                            
58  Gildenhuys & Grobler LAWSA Vol 10(3) para 1 p 1: ‘An expropriation is a legal fact with legal 

consequences being the destruction of a right in the hands of the expropriatee, the unilateral acquisition 
or vesting of a right in the hands of the expropriator or a third party and the vesting of a right to 
compensation in favour of the expropriatee’. (emphasis added) 



 
 

 

29 

75 Determination of compensation is also left to the holder of the mining right. 

Although the MPRDA makes no explicit provision for determination of 

compensation, the provision made in section 54 for a process of dispute 

resolution through which to determine relevant compensation should the parties 

be unable to come to an agreement necessarily implies the existence of a duty on 

the holder of the mining right to attempt to determine compensation in 

consultation with the holder of the surface rights. 

76 Whereas in the ordinary course of expropriation an offer of compensation is 

usually made in the initial expropriation notice already, in this case both the 

determination and payment of compensation is left in the hands of the holder of 

the mineral right.  It is only when that holder is unable to reach agreement, 

proceed with payment and commence mining that the regional manager may in 

terms of section 54 again become involved to try to resolve any impasse between 

the parties, including by then in the ordinary manner expropriating the surface 

rights concerned.  

77 In effect then, the process of expropriation initiated by the Minister is completed 

by the holder of the mining right.  In doing so, it is submitted, the holder of a 

mining right clearly exercises public power in a coercive fashion against the 

holder of the surface rights when it proceeds to commence mining, as the 

Respondents have sought to do here. 

78 The power to expropriate is pre-eminently a public power and expropriation in 

all of its facets is administrative action subject to judicial review, both in its 
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direct and its indirect or collateral sense.59  It follows that when the holder of a 

mining right proceeds to exercise that mining right by determining the extent of 

impact that its exercise would have on the surface rights concerned (when it 

determines the extent of expropriation of the surface rights) and when it 

determines the amount of compensation to be paid for that expropriation, it is 

exercising a public power.  

79 Despite being private entities, the respondents in seeking to exercise their mining 

right and in bringing their eviction application to do so, are exercising the 

‘coercive power of the state’ against the respondents on the basis of an invalid 

‘initiating act’, so that the applicants may raise the invalidity of the grant of the 

mining right as a collateral challenge to their application for their eviction 

The validity of the lease agreement  

80 For the same reason that the mining right is invalid so too is the lease agreement.  

When the lease agreement was concluded, the applicants as the true owners of 

the Farm were not consulted.  As the true owners of the Farm the applicants 

ought to have been the ones that concluded and negotiated the lease agreement.  

The Bakgatla and/or IBMR had no authority to negotiate and execute the lease 

agreement. 

81 In any event, the lease agreement flows from the grant of an invalid mining 

right, as a result the lease agreement is also invalid.  It was concluded based on 

an invalid mining right and furthermore it was concluded by a community that is 
                                            
59  Gildenhuys & Grobler LAWSA Vol 10(3) para 12. 
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not the true owner of Wilgespruit.  The applicants, as the true owners of 

Wilgespruit were unaware of this and the result is that they will be deprived of 

the use and enjoyment of their property without them having been informed. In 

the circumstances and for the same reasons why the mining right is invalid, the 

lease agreement is equally invalid. 

EVEN IF THE RESPONDENTS HAD A VALID MINING RIGHT OR LEASE, 

THEY MAY STILL NOT PROCEED TO MINE 

82 We submit that, even were this Court to hold that the respondents held a valid 

mining right to Wilgespruit and/or a valid lease, they would still not be able to 

proceed mining and evict the applicants, as a) they have failed to comply with 

the consultative requirements imposed by section 5(4)(c) of the MPRDA; b) the 

remedy provided for in section 54 of the MPRDA has not been exhausted; and c) 

Wilgespruit’s zoning in terms of the applicable zoning scheme does not allow 

for mining.  

Section 5(4)(c) 

83 The court a quo erred in holding the respondents had complied with their duties 

in terms of the erstwhile section 5(4)(c) of the MPRDA to notify and consult the 

Applicants prior to commencing mining on Wilgespruit. 

84 It is unclear from the papers when exactly the respondents decided to commence 

mining and on Wilgespruit, but on their own version they sought to exercise the 

entitlements conferred by their mining right in conflict with the surface rights of 
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the respondents at least as early as August of 2009.60  At that time and until 27 

June 2013,61 commencement of mining was subject to compliance with section 

5(4) of the MPRDA.  Section 5(4)(c) in particular determined that mining 

operations could not commence unless and until the holder of the mining right 

had notified and consulted with the owner or lawful occupier of the land in 

question. 

85 In Meepo v Kotze & Others 2008 (1) SA 104 (NC) (‘Meepo’) it was held that 

section 5(4)(c) should be interpreted to achieve “a rational balance between 

inter alia the rights of a holder of a prospecting right on the one hand and the 

property rights of a land owner on the other hand”62 and that it should be 

“widely construed”.63  The purpose of the notification and consultation section 

5(4)(c) required was to enable the holder of the mining-related right and the 

owner or occupier to alleviate the consequences that exercise of such rights 

(there a prospecting right) will have on the surface rights of the owner or 

occupier of the land concerned.64 

86 In Maranda this understanding of the interpretation and purpose of section 

5(4)(c) was endorsed by the Supreme Court of Appeal in the context of exercise 

                                            
60  Such a decision must have been taken before the Kgotha Kgothe of 28 June 2008 where the applicants 

allege that what they refer to as respondents’ informal rights to Wilgespruit were purportedly 
terminated through a resolution of the Bakgatla traditional council. Also, the applicants contend that 
they commenced mining already in August of 2009 when Barrick, as appointed contractor of IBMR 
proceeded with preparatory mining activities. 

61  Section 5(4)(c) was deleted from the MPRDA by section 4(d) of Act 49 of 2008, but only with effect 
from 7 June 2013, so that it remained in force until then. 

62  Meepo at para [12]. 
63  Meepo at para [13.2]. 
64  Meepo at para [13.1]. 
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of a mining permit.65  The applicants submit that it clearly also pertains in the 

context of exercise of a mining right, as is the case here.  These holdings are 

reinforced by this Court’s holdings on consultation in the MPRDA in 

Bengwenyama, set out above. 

87 In this light section 5(4)(c) imposes a duty on a mining right holder to consult 

with surface rights holders before commencing mining, in good faith, to reach an 

accommodation that would achieve a balance between its own and the surface 

rights holders’ interests and would alleviate the impact that mining activity 

would have on the surface rights holders’ rights.  

88 The court a quo held that the respondents had complied with this duty through 

the Kgotha Kgothe of 28 June 2008, where it was resolved that a surface lease 

agreement should be concluded between the Bakgatla Community and IBMR; 

and through consultation that occurred during the subsequent implementation of 

the relocation process that commenced in March 2013 through two consulting 

firms, Managing Transformation Solutions (Pty) Ltd (‘MTS’) and ‘Synergy’.66 

89 These instances of purported consultation with the Applicants do not qualify as 

good faith attempts to reach reasonable accommodation about the impact 

commencement of mining would have on their rights.  The Kgotha Kgothe of 28 

June 2008 was not a meeting between IBMR, the holder at the time of the 

mining right and the applicants, the holders of the surface rights, as a discrete 

group or community.  It was simply a meeting of the Traditional Council, that is, 
                                            
65  Maranda at para [12]. 
66  Judgment a quo at para [49.4] to [52]. 
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of the broader Bakgatla community’s governing council.  The fact that certain 

members of the smaller and discrete Applicant community were present at this 

meeting by virtue of their membership of the Traditional Council does not 

convert the meeting into a consultation between the holder of the mining right 

(IBMR) and the actual holders of the surface rights (the applicant community). 

90 The Kgotha Kgothe was also not aimed at reaching a good faith accommodation 

with respect to the impact that exercise of the mining right would have on the 

holders of the surface rights.  Its purpose was instead to seek the approval of the 

traditional council of the surface lease agreement: a prior conclusion reached 

without involvement of the applicants, namely that the surface rights of the 

applicants would be wholly extinguished through conclusion of the surface 

rights lease, was given effect. 

91 The various instances of ‘consultation’ that occurred thereafter during 

implementation of the relocation process were similarly flawed.  The relocation 

process that commenced in March 2013 was not a good faith consultative 

process in terms of which an accommodation was attempted with respect to the 

impact of the exercise of the mining right on the holders of the surface rights (the 

applicants).  The process was instead simply the implementation of a unilateral 

decision of the respondents that the mining right would in effect extinguish the 

surface rights of the applicants, so that they would have to vacate Wilgespruit 

and be relocated on terms also unilaterally determined by the respondents.  That 

is, the applicants were through these ‘consultations’ informed that they would 
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have to relocate and the details of their relocation (when and to where) were 

determined. 

92 Also, in none of the alleged consultative processes were the applicants in good 

faith treated as owners.  All of these processes were concluded on the erroneous 

basis that they were merely holders of informal occupation rights, held at the 

pleasure of the Traditional Council and since extinguished through a decision of 

the Traditional Council.  Negotiations were instead conducted with the Bakgatla-

Ba-Kgafela, not directly with the applicants and the applicants were simply ex 

post facto informed of decisions taken and expected to acquiesce in them. 

93 This failure to comply with section 5(4)(c) should be seen against the 

background of the complete lack of consultation with the applicants in their own 

right as surface right holders to Wilgespruit during the process of application for 

the mining right.  The net effect is that the respondents now stand to have their 

rights to Wilgespruit in effect completely extinguished, without ever having had 

the opportunity to negotiate with the applicants to reach accommodation to 

mitigate the impact of the exercise of the mining right on their surface rights and 

their incidents. 

94 To this must be added the fact that the respondents’ potential loss of Wilgespruit 

will affect not only their land rights.  Wilgespruit has been used in the same way 

by the respondents’ families in expression of their cultural practices and as an act 

of political defiance against the apartheid system for almost 100 years.  It holds 

enormous cultural, political and historical significance for the respondents. Its 
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loss would consequently impact significantly also on their constitutional rights in 

this respect.  This manifestly frustrates the purpose of the consultative processes 

required in the MPRDA described above on the basis of Meepo and 

Bengwenyama, to achieve a rational balance between the rights of the holder of 

the mining right and the rights of holders of surface rights, such as the 

applicants.  In this light the Respondents are not yet entitled to commence 

mining operations on Wilgespruit and as such are also not entitled to an order for 

the Applicants’ eviction to allow them to do so. 

Section 54 

95 The court a quo held that the respondents were entitled to proceed with mining 

and for that purpose to evict the applicants, despite that they had initiated a 

dispute resolution process in terms of section 54 of the MPRDA, but the process 

of negotiation to achieve agreement about compensation for the applicants’ loss 

of their surface rights required by section 54 had not even yet commenced.  For 

this conclusion, the court a quo relied on the decision of the Supreme Court of 

Appeal in Maranda (above).67 

96 We submit first that this reliance is misplaced, as Maranda can be distinguished 

from this matter; and second that, should this Court hold that Maranda can 

indeed not be distinguished, Maranda was wrongly decided. 

Maranda can be distinguished 

                                            
67  Judgment a quo paragraph 41, Volume A, p A25.  
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97 Section 54 creates a formal mechanism through which holders of mining rights 

and surface rights may resolve disputes that arise from attempts by the mining 

right holder to commence mining in conflict with surface rights.  The process 

can be initiated by either by the mineral right or the surface rights holder through 

notifying the relevant Regional Manager of the Department of Mineral 

Resources of the dispute.  Once initiated, the process comprises two stages. 

98 The first stage is directed at resolving the dispute through negotiation between 

the parties: 

98.1 Once notified, the Regional Manager informs the surface rights holder of 

the dispute, invites representations, and informs the surface rights holder 

of the mineral rights holders’ rights, the manner in which the surface 

rights holder stands accused of contravening the MPRDA and the 

consequences should those contraventions persist. 

98.2 If the Regional Manager, having considered any representation from the 

surface rights holder, concludes that the surface rights holder is likely to 

suffer loss or injury due to commencement of mining, she must request 

the parties to attempt agreement about compensation for that loss or 

injury. 

99 The second stage commences if an impasse is reached in the negotiations, or 

further negotiation is inappropriate.  In this stage – the deadlock-breaking phase 

- three possible options apply: 
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99.1 If the parties fail to reach agreement, compensation must be determined 

through arbitration in terms of the Arbitration Act 43 of 1964, or by a 

competent court. 

99.2 If the Regional Manager concludes that failure to reach agreement was the 

fault of the mineral right holder, she may prohibit that holder from 

commencing mining pending determination of compensation through 

arbitration or by a competent court. 

99.3 If the Regional Manager concludes that any further negotiation would 

frustrate the objectives set out in sections 2(c), (d), (f) or (g) of the 

MPRDA, she may recommend to the Minister that the land in question be 

expropriated. 

100 The Respondents have requested the Regional Manager to intervene, but nothing 

has happened since: the first, negotiation stage of the section 54 process has been 

initiated, but it has not even commenced yet. 

101 In Maranda the holder of a prospecting right, having been prevented by the 

owner from entering the land to which its right applied, had approached the 

Regional Manager in terms of section 54(1) to intercede.  Only after various 

attempts at negotiation by both the Regional Manager and the holder of the 

prospecting right had failed (the owner refused to negotiate) – that is, only after 

the first, negotiating phase of section 54 had failed - did the holder of the 

prospecting right approach the court for access. 
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102 The owner then submitted that the prospecting right holder’s recourse to court is 

precluded by the fact that the Regional Manager had not yet initiated the process 

in terms of section 54(5) to expropriate the owner and determine compensation. 

The SCA held only that, where the negotiating phase had failed and the 

deadlock-breaking phase had commenced, access to court was not precluded by 

the failure of the Regional Manager to initiate the section 54(5) expropriation to 

break the deadlock. 

103 This holding has no bearing on the facts of this case, where the section 54 

process as a whole has only as yet been initiated, but the first, negotiating phase 

has not even commenced. On these facts, the Respondents’ right to approach a 

court for the Applicants’ eviction remains suspended. 

Should Maranda not be distinguishable, then it is wrong 

104 Should this Court hold that Maranda cannot be distinguished from this case, and 

that it is indeed authority for the proposition that the fact that the section 54 

negotiation remedy has not been exhausted does not suspend the respondents’ 

right to commence mining and to evict the applicants for that purpose, the 

applicants submit that Maranda was wrongly decided. 

105 The applicants submit that pending completion of at least the first, negotiation 

stage of the section 54 process, the respondents’ right to commence mining is 

suspended, so that they have no clear right upon which to rely for their 

application for an interdict to evict the applicants – in short, it is not open to the 

Respondents to approach a court with an application for the applicants’ eviction 
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to enable them to commence mining until they have exhausted this first stage of 

the section 54 process. 

106 From the perspective of mining rights holders, section 54 provides an internal 

remedy through which to resolve through regulated negotiation an impasse 

where the surface right holder ‘prevent[s] [it] from commencing or conducting 

any … mining operations’.68  As with any internal administrative remedy, its 

purpose is precisely to be an inexpensive, efficient, less adversarial alternative to 

recourse to court.  It would make no sense to allow the respondents, having 

initiated this alternative remedy, to approach a court for relief while its 

resolution is pending. 

107 From the perspective of a surface rights holder section 54 provides a remedy 

through which to exact compensation for any injury that is likely to arise from 

commencement or conducting of mining.69  It would likewise make no sense to 

allow that injury to occur – that is, in this case to allow the respondents to evict 

the applicants - before the process through which to agree on such compensation 

has been concluded.  Stated differently, the surface rights holder’s only 

bargaining chip through which to try to exact compensation in the first, 

negotiating stage of the section 54 process is its ability to continue to prevent 

commencement or conducting of mining until the negotiations have been 

concluded.  If that is taken away, the process is rendered wholly ineffective to 

protect the surface rights holder. 

                                            
68  Section 54(1). See also Bengwenyama (above) at para [38]. 
69  Bengwenyama (above) at para [38]. 
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108 Section 54 must also be considered in the context within which it usually 

operates and is usually invoked: a powerful, well-resourced multi-national 

mining concern seeking to enforce its rights against a group of impoverished, 

marginalised, economically powerless people, as is the case in this matter.  It 

must be interpreted in a manner that renders it an effective remedy for surface 

rights holders such as the applicants, as it is most often the only remedy they 

have at their disposal through which to protect not only their economic and land 

interests and rights, but often their way of life, their existence as a community, 

their history – in short, their constitutionally protected human dignity. 

109 This is particularly so where, as here, there was no opportunity provided the 

surface rights holders to protect their rights by exacting compensation through 

consultation prior to granting of the mining right in terms of section 22(4)(b) of 

the MPRDA; or subsequent to the grant, in terms of section 5(4)(c).  In such 

cases – in this case – section 54 is indeed their only remedy, as this Court indeed 

acknowledged in Bengwenyama.70 

110 The conclusion that the holder of the mining right is precluded from approaching 

a court to enforce its right to commence or conduct mining while the negotiation 

phase of the section 54 process is pending is further supported by the wording 

and structure of section 54 read as a whole.  Section 54 does of course allow for 

relief being sought outside the parameters of its negotiating process in the form 

of recourse either to arbitration or the courts; or expropriation of surface rights 

                                            
70  Bengwenyama above paragraph 65. 
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through the offices of the Minister.  However, all of these alternative modes of 

recourse become available only once the attempt at reaching agreement in the 

first stage has failed or if the Regional Director concludes that continued 

negotiation would be inconsistent with the purposes of the MPRDA.  The 

structure of the section understood thus would be undermined should a mining 

right holder be able simply to bypass the section 54 negotiation process through 

direct recourse to court. 

111 Finally on this point, section 54(6) allows the Regional Manager, having 

concluded that failure to reach agreement is the fault of the mining right holder, 

to prohibit the mining right holder in writing from commencing mining until the 

dispute has been determined through arbitration or a competent court.  This 

provision would be rendered meaningless if the mining right holder could in any 

event simply commence or conduct mining and approach a court for an order 

enabling it to do so, before the negotiation phase of section 54 has been 

concluded and has failed and before the Regional Manager can determine whose 

fault that failure was. 

WILGESPRUIT’S ZONING SCHEME 

112 In terms of section 23(6) of the MPRDA, the respondents’ mining right and so 

the clear right on which they rely for the interdict they seek is subject to 

compliance with the MPRDA itself, the terms and conditions of their mining 
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right, any further prescribed terms and conditions, and ‘any relevant law’.71  It is 

trite that ‘any relevant law’ includes applicable land use regulation through 

provincial ordinances and related land planning schemes.72  A mining right may 

thus be exercised only in compliance with and if permitted by the applicable land 

use regulation.  A lessor of land is also bound in this way. 

113 Wilgespruit’s use is regulated by the Town-Planning and Townships Ordinance 

15 of 1986 (Transvaal) (‘the Ordinance’), through the Moses Kotane Town-

Planning Scheme, 2005 (‘the Zoning Scheme’) read with the Town Planning 

Scheme Map, 2005 (‘the Map’).73  Wilgespruit’s zoning in terms of the Zoning 

Scheme and Map prohibits mining:  it is currently zoned as ‘Agricultural’;74 this 

zoning permits use of the farm only for ‘agriculture building’ and ‘residential’ 

purposes’;75 mining is permitted only with the special consent of the Moses 

Kotane Municipal Council; and no such consent has been applied for or 

obtained.76  The court a quo nevertheless held that the respondents’ mining, 

including their attempt to extend mining to the ‘remainder’ of Wilgespruit, is 

lawful.77 

                                            
71  Section 23(6): ‘A mining right is subject to this Act, any relevant law, the terms and conditions stated 

in the right and the prescribed terms and conditions …’. 
72  Maccsand v City of Cape Town 2012 (4) SA 181 (CC) (‘Maccsand’) para [44].  See also, more recently 

Jacobs and Another v Transand (Pty) Ltd (11554/2014) [2014] ZAWCHC 172 (14 November 2014) 
(‘Transand’).  

73  Annexures LDPB1 and LDPB2 respectively to the second supplementary affidavit of Ms Louise du 
Plessis; Volume 10 pp 959 and 1000 respectively. 

74  Annexure LDP1 to the first supplementary affidavit of Ms Louise du Plessis, Volume 10 p 947; 
Schedule 2 to Annexure LDPB1, Volume 10 p 987.   

75  Annexure LDP1, Volume 10 p 947. 
76  Annexure LDP3, Volume 10 p 950. 
77  Judgment a quo paragraph [78], Volume A p A43. 
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114 Clause 4(7) of the Zoning Scheme read with section 43 of the Ordinance allows 

a land user to continue using land in a manner that is unlawful in terms of the 

current Scheme, as long as (a) it has used the land in the same manner 

continuously since at least two months prior to commencement of the current 

Scheme; and (b) its use of the land, although now unlawful, was lawful before 

the commencement of the current Scheme.78 

115 The respondents conducted prospecting continuously from at least 2004 – two 

years before the current Zoning Scheme commenced.  They continued 

prospecting until they commenced mining in terms of their mining right in 2008 

and have since then continuously conducted mining on Wilgespruit.79  The court 

a quo held that their prospecting was lawful prior to commencement of the 

current Scheme.80  It further held that this prospecting is indistinct from their 

current mining activity, so that the current mining was simply a continuation of 

the prospecting.81  It concluded that mining is currently permitted on the basis of 

clause 4(7) and section 43, despite the fact that Wilgespruit’s current zoning 

prohibits it.82  It erred here in two ways. 

116 First, it erred in holding that the prospecting prior to commencement of the 

current Scheme was lawful.  It held thus, because this prospecting was 

                                            
78  Judgment a quo paragraph [74], Volume A p A42. 
79  Judgment a quo paragraph [77], Volume A p A42. 
80  Judgment a quo paragraph [78], Volume A p A43. 
81  Judgment a quo paragraph [77], Volume A p A43. 
82  Judgment a quo paragraph [79], Volume A p A43. 
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conducted in terms of a valid prospecting right.83 But the validity of the 

respondents’ prospecting right does not on its own render their prospecting 

before commencement of the current Scheme lawful.  To satisfy clause 4(7) and 

section 43, their prospecting must have been lawful prior to commencement of 

the current Scheme, in terms of the land use regulatory scheme that applied then.  

117 Before the current Scheme, Wilgespruit’s land use was regulated in terms of the 

Rustenburg District Council Town Planning Scheme, 2000 (‘the previous 

Scheme’).  In terms of the previous Scheme, Wilgespruit was also zoned for 

‘Agriculture’. Any use of the farm other than ‘Agriculture building’ and 

‘Residential’ was, absent special consent, prohibited.  No special consent for 

prospecting was applied for or obtained.  Accordingly the prospecting on 

Wilgespruit prior to commencement of the current Scheme was unlawful. 

118 Second, the court a quo erred in holding that the respondents’ current mining is a 

continuation of the prior prospecting.  The use in terms of the current Scheme 

that the court a quo regularised through reliance on clause 4(7) and section 43 is 

‘mining industry’. ‘Mining industry’ is defined in the Scheme as ‘mining 

minerals from the ground’.  Although neither the Scheme nor the Ordinance 

define ‘prospecting’, it is clear that prospecting is regarded as a use distinct from 

‘mining’.  Section 21(1)(b) of the Ordinance, for example, determines that a 

local authority shall not prepare a town planning scheme with respect to land ‘on 

                                            
83  As above. 
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which prospecting, digging or mining operations are being carried out’ 

(emphasis added). 

119 The MPRDA also distinguishes the two activities.  ‘Mining’ is not defined in the 

MPRDA.  ‘Mine’ is defined as a verb, but the definition is circular – ‘to mine’ is 

defined as ‘to mine any mineral’.  However, ‘mining area’ is defined as ‘the area 

on which the extraction of any mineral is authorised’, which would indicate that 

‘mining’ is the extraction of any mineral.  ‘Prospecting’ in turn is defined, as 

‘intentionally searching for any mineral by means of any method’. 

120 The two terms are kept distinct throughout the MPRDA.  In section 2(g), for 

example, one of the objects of the Act is described as providing ‘security of 

tenure in respect of prospecting, exploration, mining and production activities.’ 

121 Two distinct regimes are provided for obtaining and exercising a prospecting 

right (sections 16-21) and a mining right (sections 22 to 30).  The regime with 

respect to prospecting is far less exacting than that with respect to a mining right.  

A prospecting right is granted only for a period not exceeding 5 years,84 while a 

mining right may be granted for a period not exceeding 30 years.85 

122 Significantly, in terms of section 20, a holder of a prospecting right may remove 

minerals from the ground only for purposes of testing or to analyse or identify it; 

and must obtain the Minister’s written consent to remove minerals extracted in 

the course of prospecting for own account. 

                                            
84  MPRDA section 17(6). 
85  MPRDA section 23(6). 
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123 The distinction made in the MPRDA, the Ordinance and the Zoning Scheme 

correlates with the ordinary meaning of the terms.  ‘To mine’ is to ‘obtain (metal 

etc.) from mine; dig in (earth etc.) for ore etc.’.  A ‘mine’ is an ‘[e]xcavation in 

earth for metal, coal, salt etc.’.  To ‘prospect’ is in turn to ‘[e]xplore region (for 

gold etc.)’.86 

124 Against this background it is clear that ‘mining industry’, for purposes of the 

Ordinance and the Zoning Scheme is conceptually distinct from prospecting: 

mining is the extraction of minerals from the ground with the aim to remove it 

for own account, whereas prospecting is searching for any mineral and deciding 

whether it is worthwhile to proceed mining for it.  It is also clear that, although 

many actual mining and prospecting activities are the same, mining is far more 

permanently invasive with respect to the land on which it is conducted than 

prospecting.  This militates against any interpretation in the land use regulation 

context that would allow mining to commence simply as a continuation of prior 

prospecting: in short, granting consent for mining is a far more serious matter 

than doing so for prospecting. 

125 The court a quo thus erred in holding that the respondents’ current mining, 

although prohibited in terms of Wilgespruit’s zoning, is regularised by virtue of 

clause 4(7) and section 43.  The respondent’s prospecting prior to 

commencement of the current Scheme was neither lawful at that time, nor can 

their current mining be seen as a continuation of that prospecting.  The 

                                            
86  Fowler & Fowler (eds) The concise Oxford dictionary of current English (4th ed 1959) p 755 & 965 

respectively. 
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Respondent’s current mining on Wilgespruit, including their attempt to extend 

that mining to the ‘remainder’ of the farm is in contravention of ‘any other law’ 

in the form of the Ordinance and the Zoning Scheme.  Accordingly, they have no 

clear right on which to base their interdict for the applicants’ eviction.  

126 It is of course open to the applicants now to approach the Council to obtain the 

requisite rezoning or special consent.  However, it would be inappropriate for 

this Court in anticipation of this happening to grant the interdict the applicants 

seek, but to suspend its operation pending resolution of any rezoning or special 

consent process, for three reasons. 

127 First, in terms of section 40(2) of the Ordinance, use of land in contravention of 

zoning and permitted uses is an offence.  In Transand (above), where an 

application for an interdict to prohibit the respondent mining company to 

proceed with mining activity was at issue, the court refused to suspend the 

operation of that interdict pending resolution of an application for alteration of 

use of the land concerned on grounds that to do so would be ‘to countenance an 

illegality’.87  To grant the interdict the applicants seek but suspend its operation 

until rezoning or use permission processes have been completed would similarly 

‘countenance illegality’. 

128 Second, to do so would render the outcome of rezoning application or special 

consent application a foregone conclusion and so place this Court in the position 

                                            
87 Transand at para [71], citing Lester v Ndlambe Municipality [2014] 1 All SA 402 (SCA) at para 21 to 

28; United Technical Equipment Co (Pty) Ltd v Johannesburg City Council 1987 (4) SA 343 (T) at 
347F-H; lntercape Ferreira Mainliner ((Pty) Ltd & Others v Minister of Home Affairs & Others 2010 
(5) SA 367 (WCC); and 410 Voortrekker Road v Minister of Home Affairs 2010 (4) SA 414 (WCC). 
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that it prescribes to the Council the outcome of its pending administrative 

decision.  This would create precisely the situation that this Court was so careful 

to avoid in Maccsand – that a decision taken by one sphere of government in one 

context (the Minister of Minerals and Energy in terms of the MPRDA) would 

intrude upon and render superfluous the decision-making power of another 

sphere of government in another context (the Council in terms of the 

Ordinance).88 

129 Third, for this Court to so grant but suspend the interdict would reward what has 

been a train of unlawful and now illegal conduct of the applicants in this matter 

with precisely the outcome they have sought to achieve with that unlawful 

conduct: to remove the respondents from their property without complying with 

applicable requirements of consultation and negotiation through which they 

could properly safeguard their interests. 

CONCLUSION 

130 For the reasons above, we submit that the applicants, as the true owners of the 

farm Wilgespruit, should not be evicted from the farm where they and their 

forebears have been farming for nearly a hundred years. 

131 It is on this basis that the applicants submit that this application should succeed 

and costs should be awarded in favour of the applicants including costs of three 

counsel. 

                                            
88  Maccsand at paras [48] – [49]. 
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