
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 Case Number: 265/17 
 
In the matter between: 
 
GRACE MASELE (MPANE) MALEDU  1ST APPLICANT 
SHIMANKE RASEPAE 2ND APPLICANT 
OBAKENG MATSHEGO 3RD APPLICANT 
NKASHE MATSHEGO 4TH APPLICANT 
DONNY MATSHEGO 5TH APPLICANT 
MMAPULA PILANE 6TH APPLICANT 
PHOPHO KOTSEDI 7TH APPLICANT 
THERO MMALE 8TH APPLICANT 
JACOB MOALOSI RASEPAE 9TH APPLICANT 
NTUTU RASEPAI 10TH APPLICANT 
GOPANE REASEPAE 11TH APPLICANT 
MANTIRISI RASEPAI 12TH APPLICANT 
MPHO RAMFATE 13TH APPLICANT 
MOTHLAGODI PILANE 14TH APPLICANT 
JOSEPH SITISI THLASE 15TH APPLICANT 
ISAAC RAMAFATSHE PALAI 16TH APPLICANT 
VICTOR KOTSEDI 17TH APPLICANT 
KUTLWANO MATSHEGO 18TH APPLICANT 
DANIEL MAUGOLE MALEBYE 19TH APPLICANT 
MOSES TSHWEU MALEBYE 20TH APPLICANT 
ALBAUES RAPULA MMALE 21ST APPLICANT 
EVA MALEBYE 22ND APPLICANT 
GERTRUIDE PILANE 23RD APPLICANT 
SETWE MANNETJIE PILANE 24TH APPLICANT 
INOLOFATSENG RAMFATE 25TH APPLICANT 
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ELIAS BAFYE RASEPAE 26TH APPLICANT 
MAKUBESELE DORIS SENOELE 27TH APPLICANT 
MAUDRIES GERTSOU RASEPAE 28TH APPLICANT 
MOGOTSI LEVY RASEPAE 29TH APPLICANT 
MESU RASEPAI 30TH APPLICANT 
TSHOSE DANIEL RASEPAE 31ST APPLICANT 
MMAKOMO MARIA MATABEGE 32ND APPLICANT 
MMAMMU DOIEEAH THLASI 33RD APPLICANT 
MMAMMUSI ELIZABETH PALAI 34TH APPLICANT 
MOGAPI KAISER MATSHEGO 35TH APPLICANT 
MOTLHEGODI JOSEPH MATSHEGO 36TH APPLICANT 
OLAOTSE THLASI 37TH APPLICANT 
LESETLHENG VILLAGE COMMUNITY 38TH APPLICANT 
 
and 
 
ITERELENG BAKGATLA MINERAL RESOURCES 
(PTY) LTD 1ST RESPONDENT 
 
PILANSBERG PLATINUM MINES (PTY) LTD 2ND RESPONDENT 
 
___________________________________________________________ 
 

APPLICANTS’ PRACTICE NOTE 
___________________________________________________________ 
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A NAME OF CASE 

Grace Masele (Mpane) Maledu and Others v Itereleng Bakgatla Mineral 

Resources (Pty) Ltd and Another 

B NAME OF COUNSEL 

Applicants’ Counsel:  A de Vos SC 

Contact details:   082 417 9019 

      JDF Brand 

Contact details:   082 448 0473 

      M Musandiwa 

Contact details:   082 818 1589 

 Respondent’s Counsel:  Unknown 

 Contact details:   Unknown 

C NATURE OF APPLICATION 

1 This is an application for leave to appeal against the judgment and order of 

the High Court, North West Division, per Gutta J.  The High Court granted 

an order evicting the applicants from the farm Wilgespruit 2 JQ (“the 



 
 

 

4 

farm”) to allow the respondents to proceed with mining operations on the 

farm.   

2 The applicants submit that this order was not just and equitable in that the 

respondents did not properly consult with the applicants – as the true 

owners of the farm – before being granted a mining right to proceed with 

mining operations on the farm.  When applying for the mining right, the 

second respondent consulted with the Bakgatla-ba-Kgafela tribe (“the 

Bakgatla”), because when the applicants purchased the farm in 1919, it 

was registered under the name of the Bakgatla and was nominally owned 

by the state and was held in trust by the state for the Bakgatla. 

3 The applicants contend that although the farm was nominally owned by the 

state and held in trust for the broader Bakgatla, the applicants were 

recognised as the de facto owners of the farm.  Flowing from this 

recognition, the applicants formed a discrete community for purposes of 

their ownership and control of the farm.  This community controlled access 

to the farm to the exclusion of everyone else.  This is in spite of the 

applicants having been integrated into the broader Bakgatla tribe.  This 

integration was only limited to social and governance purposes as part of 

the Bakgatla tribe but ownership of the farm vested in the applicants. 
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4 Accordingly, the respondents were required in terms of the Mineral and 

Petroleum Resources Development Act 28 of 2002 (“the MPRDA”) to 

properly consult with the applicants in their capacity and as owners and 

occupiers of the farm before being granted a mining right. 

5 The High Court found that the applicants’ submission that they are the true 

owners of the farm has no merit given that the title deed is in the name of 

the Bakgatla.  In any event, as the applicants form part of the broader 

Bakgatla tribe they were consulted when the second respondent consulted 

with the Bakgatla before being granted a mining right.  The High Court 

thus ordered that the applicants be evicted from the farm and granted costs 

in favour of the respondents. 

6 This application for leave to appeal is against this judgment and order of 

the High Court. 

D ISSUES TO BE DETERMINED 

7 The following issues need to be determined: 

7.1 the dispute between the parties relates to the proper interpretation of 

section 54 of the MPRDA in the light of the decision of the Supreme 

Court of Appeal (“the SCA”) in Joubert v Maranda Mining 

Company 2010 (1) SA 198 (SCA) (“Maranda”).  This Court is thus 
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requested to provide clarity on the correctness of the SCA’s decision 

in Maranda in the light of the facts of this application; 

7.2 this Court is requested to acknowledge the applicants’ right of 

ownership in the farm in spite of the historical laws that prevented 

the applicants from becoming the registered owners of the farm; 

7.3 whether the respondents have a valid mining right and surface lease 

agreement that enjoins them to evict the applicants from the farm, 

despite the applicants’ contention that both the mining right and 

surface lease agreement are invalid because of the deficiencies in the 

consultation process between the respondents and the applicants in 

compliance with the terms of the MPRDA.  Pursuant to the 

deficiencies in the consultation process, the applicants resisted the 

eviction application brought by the respondents.  They did so in 

exercise of their constitutional rights against arbitrary deprivation of 

property and the right to equitable access to land (section 25 of the 

Constitution) as well as their right to administrative justice (section 

33 of the Constitution); and 

7.4 whether the respondents can proceed with mining operations despite 

the fact that the farm has been zoned for agricultural purpose in 

accordance with the relevant zoning scheme.  
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E RELIEF SOUGHT 

8 The applicants seek an order in the following terms: 

8.1 Leave to appeal to this Court against the judgment and orders of the 

North West Division of the High Court, Mahikeng delivered by 

Gutta J on 16 February 2017; 

8.2 The order of the High Court, Mahikeng per Gutta J is set aside and 

replaced with the following order: 

“the applicants’ (IBMR and PPM) application is dismissed 

with costs including costs of three counsel” 

8.3 The appeal is granted with costs including costs of three counsel. 

F ESTIMATED DURATION 

3 hours 

G NEED TO READ PAPERS 

All the papers together with the annexures are relevant, especially the 

affidavits and annexures that the applicants rely on in their written 

submissions. 
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H WRITTEN SUBMISSIONS AND AUTHORITIES 

The applicants’ written submissions and list of authorities are annexed 

hereto.  

 

A DE VOS SC 

JFD BRAND 

M MUSANDIWA 

Counsel for the Applicants 

 

Chambers: 

Cape Town, Pretoria and Sandton 

20 April 2018 

 


