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I INTRODUCTION 

 

1. The Land Access Movement of South Africa (LAMOSA) seeks to submit, 

affidavits and extracts from testimony under oath from senior members of the 

Bakgatla ba Kgafela Royal Family and traditional structure pertaining to the 

community’s customary law of decision-making in relation to land. 

2. This evidence is relevant to the determination of this matter before the Court: 

2.1. The Applicants submit that, if the Court does not recognise their 

ownership to the farm Wilgespruit, then they are customary rights 

holders for the purposes of the Interim Protection of Informal Land 

Rights Act 31 of 1996 (IPILRA).
1
  In terms of that Act, persons, such 

as the Applicants, could only have been deprived of their land rights 

through their consent
2
 or through a decision taken “in accordance with 

the custom and usage of that community”.
3
 

2.2. The Respondents have accepted that the Appellants are holders of 

informal rights to the land in question in terms of IPILRA.
4
 They say 

those rights were deprived either by operation of law when the mining 

right was awarded,
5
 or in terms of customary law as contemplated in 

IPILRA when a Kgotha Kgothe of the Bakgatla ba Kgafela resolved on 

                                                           
1
 Applicants’ Heads of Argument at para 40. 

2
 IPILRA s 2(1). 

3
 IPILRA s 2(2) (“Such custom and usage is deemed to at a minimum include the majority agreement 

of the holders of the land rights given at a meeting convened for those purposes”).  
4
 Respondents’ Heads of Argument at para 8.5. 

5
 Respondents’ Heads of Argument at para 10.4 



28 June 2008 to conclude a surface lease agreement over the farm 

Wilgespruit.
6
 

2.3. LAMOSA aligns itself with the argument raised by the Baleni 

Applicants’ in the Founding Affidavit to their application to be admitted 

as amicus curiae to these proceedings, namely that IPILRA must be 

complied with prior to the awarding of a mining right.
7
  Any deprivation 

of informal land rights, it is submitted, must comply with IPILRA. 

2.4. Where compliance with IPILRA is required, and the land rights holders 

do not consent to such deprivation,
8
 compliance with the applicable 

customary law of the community concerned is required. It is thus not 

possible for the Court to determine whether the land rights of the 

Appellants were lawfully deprived without knowledge of the content of 

the applicable customary law and whether any relevant decisions were 

taken in line with such customary law. 

3. The Court cannot make a determination on these questions without 

understanding the contents of the applicable customary law.  Indeed, this Court 

has found that it “is obliged to satisfy itself, as a matter of law, on the content 

of customary law”.
9
 

4. Despite the central role that customary law plays in the dispute before this 

Court, neither of the parties to these proceedings has provided evidence of the 

applicable customary law of the Bakgatla ba Kgafela. At best, the Respondents 

                                                           
6
 Respondents’ Heads of Argument at para 14.4. 

7
 FA of Mdumiseni Dlamini at para 22.1. 

8
 It is common cause that the Appellants never consented to the deprivation of their land rights. 

9
 Mayelane v Ngwenyama and Another [2013] ZACC 14; 2013 (4) SA 415 (CC); 2013 (8) BCLR 918 

(CC) at para 48. 



assert that the land rights of the Appellants were extinguished at a kgotha 

kgothe, “a community meeting for attendance by all adult members of the 

Bakgatla-ba-Kgafela Traditional Community where important community 

decision are taken”.
10

  As we show below, that is plainly inadequate. 

 

5. These heads of argument are structured as follows: 

5.1. Part II addresses the nature and status of customary law, and 

particularly the impact of s 211(3) of the Constitution; 

5.2. Part III concerns the manner of determining customary law, and 

particularly the need for evidence; 

5.3. Part IV summarises the evidence that LAMOSA seeks to submit on the 

content of Bakgatla ba Kgafela; 

5.4. Part V applies that customary law to the facts of this case; and 

5.5. Part VI deals with the application for admission of evidence and as an 

amicus curiae. 

 

II THE NATURE AND STATUS OF CUSTOMARY LAW 

 

6. Section 211(3) of the Constitutions states that “courts must apply customary 

law when that law is applicable, subject to the Constitution and any legislation 

that specifically deals with customary law”. Where appropriate, section 39(2) 

                                                           
10

 HC Judgment at para 7.4; Record Vol 1, pp A005-A006. 



entitles a court to develop the customary law to “promote the spirit, purport 

and objects of the Bill of Rights”. 

7. In the pre-constitutional era, and in particular the oft-cited Van Breda v 

Jacobs,
11

 custom was seen as “a useful accessory…filling in normative gaps in 

the common law”.
12

  That has changed. 

8. In terms of the Constitution, customary law is now recognised as an 

independent and original source of law. As this Court explained in Alexkor:  

“Like all law [customary law] depends for its ultimate force and validity 

on the Constitution. Its validity must now be determined by reference not 

to common law, but to the Constitution. … It is clear, therefore that the 

Constitution acknowledges the originality and distinctiveness of 

indigenous law as an independent source of norms within the legal 

system.”
13

 

 

9. In Bhe, Langa DCJ elaborated on the implication of this finding. Langa DCJ 

held: 

“Quite clearly the Constitution itself envisages a place for customary 

law in our legal system.  Certain provisions of the Constitution put it 

beyond doubt that our basic law specifically requires that customary 

law should be accommodated, not merely tolerated, as part of South 

African law, provided the particular rules or provisions are not in 

conflict with the Constitution.”
14

 

 

                                                           
11

 1921 AD 330. 
12

 Shilubana and Others v Nwamitwa 2009 (2) SA 66 (CC) at para 54. 
13

 Alexkor Ltd v The Richtersveld Community 2004 (5) SA 460 (CC) at para 51. See also Bhe and 

Others v Khayelitsha Magistrate and Others [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005 (1) 

BCLR 1 (CC) at para 41 (“customary law must be interpreted by the courts, as first and foremost 

answering to the contents of the Constitution. It is protected by and subject to the Constitution in its 

own right.”) 
14

 Bhe at para 41. 



10. This Court has emphasised that customary law is a living system of flexible 

and changing law.
15

  In Mayelane, this Court held that: 

“This Court has accepted that the Constitution’s recognition of 

customary law as a legal system that lives side-by-side with the common 

law and legislation requires innovation in determining its ‘living’ 

content, as opposed to the potentially stultified version contained in past 

legislation and court precedent.”
16

 

 

11. Given the flexible nature of customary law, its content is not “easily 

ascertainable”.
17

  It can also not be established with simple reference to the 

common law.
18

  Finally, the Court has acknowledged the history of distortions 

of customary law through official, colonial and apartheid codifications.
19

  

Langa DCJ stated, in Bhe, “[t]he difficulty lies not so much in the acceptance of 

the notion of ‘living’ customary law. . . but in determining its content and 

testing it, as the Court should, against the provisions of the Bill of Rights.”
20

 

12. Section 211(3) of the Constitution bears repeating: “courts must apply 

customary law when that law is applicable, subject to the Constitution and any 

legislation that specifically deals with customary law”.  The language is clear – 

only a statute that expressly deals with customary law can alter customary law.  

                                                           
15

 See Shilubana at para 54.1 (this Court held that “like the common law, [customary law] is adaptive 

by its very nature”.) 
16

 Mayelane at para 43. 
17

 Bhe at para 81.  
18

 See Alexkor at para 53-54 (“In applying indigenous law, it is important to bear in mind that, unlike 

common law, indigenous law is not written. It is a system of law that was known to the community, 

practised and passed on from generation to generation. . . . Without attempting to be exhaustive, we 

would add that indigenous law may be established by reference to writers on indigenous law and 

other authorities and sources, and may include the evidence of witnesses if necessary. However, 

caution must be exercised when dealing with textbooks and old authorities because of the tendency to 

view indigenous law through the prism of legal conceptions that are foreign to it.”) 
19

 Bhe at paras 62, 72 and 86. 
20

 Ibid at para 109. 



Customary law rights and rules cannot be altered implicitly.  If the legislature 

wishes to alter customary law, it may, but only if it addresses the issue directly. 

13. There are two reasons why s 211(3) operates in this manner: 

13.1. It is a recognition of the historical degradation of customary law.  In the 

words of Mokgoro J, “[c]ustomary law was lamentably marginalised 

and allowed to degenerate into a vitrified set of norms alienated from its 

roots in the community”.
21

  Section 211(3) seeks to redress that 

historical position by insisting that customary law will remain in place 

unless “specifically” altered. 

13.2. This is vital to ensure certainty about the existence of existing rights.  

The status of customary law rights will be precarious if it can be 

amended by mere implication.  This is also vital to ensure that people 

are aware of the proposed change to customary law and are able to 

participate in considering that change.  As this Court held in Doctors for 

Life:  

“The participation by the public on a continuous basis provides 

vitality to the functioning of representative democracy. It 

encourages citizens of the country to be actively involved in 

public affairs, identify themselves with the institutions of 

government and become familiar with the laws as they are made. 

It enhances the civic dignity of those who participate by enabling 

their voices to be heard and taken account of. It promotes a spirit 

of democratic and pluralistic accommodation calculated to 

produce laws that are likely to be widely accepted and effective 

                                                           
21

 Du Plessis and Others v De Klerk and Another [1996] ZACC 10; 1996 (3) SA 850 (CC); 1996 (5) 

BCLR 658 (CC) at para 172, quoted with approval in Bhe at para 43. 



in practice. It strengthens the legitimacy of legislation in the eyes 

of the people. Finally, because of its open and public character it 

acts as a counterweight to secret lobbying and influence 

peddling. Participatory democracy is of special importance to 

those who are relatively disempowered in a country like ours 

where great disparities of wealth and influence exist.”
22

 

 

III DETERMINING THE CONTENTS OF CUSTOMARY LAW 

 

14. When this Court was first asked, in Shilubana, to rule on the application of a 

customary rule, it laid down principles as to how a Court should go about 

ascertaining the content of the customary law.  The Court set out four factors to 

be considered:  

14.1. The past practice and tradition of the community.
23

  This entails a 

historical enquiry.  

14.2. The contemporary practice of a particular community;
24

  

14.3. The impact of the development of the customary law on the people who 

live it. This entails a balancing of the facilitation of the development of 

customary law with the value of legal certainty and respect for vested 

rights.
25

  

                                                           
22

 Doctors for Life International v Speaker of the National Assembly and Others [2006] ZACC 11; 

2006 (12) BCLR 1399 (CC); 2006 (6) SA 416 (CC) at para 115. 
23

 Shilubana at para 44. 
24

 Ibid at para 46. 
25

 Ibid at para 47. 



14.4. Finally, in finding the content of customary law, the Court is obliged to 

promote the spirit, purport and objects of the Bill of Rights.
26

  

15. These principles were applied in comparable circumstances in Mayelane v 

Ngwenyama.  The case concerned whether XiTsonga customary law required 

the first wife to give her consent in order for a husband to take a subsequent 

wife.  In that case, like in the present one, the Court had to determine the 

content of customary law without adequate evidence or submissions before it 

as to the contents of the applicable customary law.  

16. It rejected the notion that the content of customary law is a question of fact.  It 

held, unambiguously, that: “Determination of customary law is a question of 

law”, just like the determination of the common law.
27

 

17. As is the case here, there were only bald allegations about the content of 

Xitsonga customary law in the record.
28

  After the hearing, the Court asked the 

parties, and the amici curiae, to provide submissions, based on factual 

evidence, on the content and nature of Xitsonga customary law.   

18. The Court found that the mere statement on affidavit of the content of 

customary law was not enough. Froneman, Khampepe and Skweyiya JJ, 

writing for the majority, held that further evidence was vital.  Customary law 

must be treated “with the deference and dignity it deserves as one of the 

constitutionally-recognised sources of our law.”
29

 

                                                           
26

 Ibid at para 48. 
27

 Mayelane at para 47. 
28

 Ibid at para 47. 
29

 Ibid at para 48. 



19. That constitutional status means that “a court is obliged to satisfy itself, as a 

matter of law, on the content of customary law, and its task in this regard may 

be more onerous where the customary-law rule at stake is a matter of 

controversy.”
30

  This may impose a proactive step on courts “to take steps to 

satisfy themselves as to the content of customary law and, where necessary, to 

evaluate local custom in order to ascertain the content of the relevant legal 

rule”.
31

 

20. In Mayelane, this Court specifically acknowledged the contribution of the 

amici in that case in making submissions as to the contents of the applicable 

customary law.
32

  While LAMOSA has provided the submissions without a 

prior request from the Court, that is because it has particular access to evidence 

on the content of the relevant customary law. 

21. In the next Part, we explain why customary law is relevant to the present 

matter. 

 

IV THE RELEVANCE OF CUSTOMARY LAW 

 

22. Customary law is relevant for the simple reason advanced in detail by the 

Baleni Applicants.  IPILRA prohibits a deprivation unless consent is granted in 

terms of customary law.  The grant of a mining right constitutes a deprivation 

of existing customary land rights.   Accordingly, the mining right could only be 

lawfully granted if consent was granted in term of customary law prior to the 
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 Ibid at para 48. 
31

 Ibid. 
32

 Ibid at para 18. 



grant of the mining right.  The same applies to the conclusion of the lease, 

which also amount to a deprivation. 

23. And IPILRA makes it clear that consent must be granted in a manner consistent 

with customary law.  55. Section 2(2) ties the requirement of consent to the 

traditions of the community as a whole: “Where land is held on a communal 

basis, a person may, subject to subsection (4), be deprived of such land or right 

in land in accordance with the custom and usage of that community.”  

Accordingly, under IPILRA, customary law for decisions about land must be 

complied with. 

24. In addition to the reasons advanced by the Baleni applicants, we mention two 

further reasons why IPILRA can and must be read together. 

25. First, as alluded to earlier, s 211(3) requires that legislation which alters 

customary law must “specifically deal” with customary law.  IPILRA is clearly 

such a law.  The Mineral and Petroleum Resources Development Act 28 of 

2002 (MPRDA) is not.  It does not purport to deal with customary law at all.  It 

deals with mining. Indeed, s 4(2) “specifically deals” with common law.  But 

the Act remains silent on customary law. 

26. Second, under s 39(2), both acts must be interpreted to promote the spirit, 

purport and objects of the Bill of Rights.  Two constitutional rights are 

relevant: 

26.1. The most obvious right at stake is the right to security of tenure in s 

25(6).  Section 25(6) applies to a “person or community whose tenure of 

land is legally insecure as a result of past racially discriminatory laws 



or practices”.  The Applicants fall in that category.  They are entitled to 

“tenure which is secure”, but only “to the extent provided by an Act of 

Parliament”.  The relevant act that provides secure tenure is IPILRA.  

The Applicants therefore have a constitutional right to the security 

provided by IPILRA.  Any limitation of that statutory right is a 

limitation of s 25(6).
33

 

26.2. The Constitution protects the right of everyone to “participate in the 

cultural life of their choice”.
34

 Section 31 also protects the collective 

right of “[p]ersons belonging to a cultural … community” to “enjoy 

their culture” collectively “with other members of that community.”
35

  

Interpreting the MPRDA to trump IPILRA would violate these rights in 

two ways: 

26.2.1. It would undermine the right of customary communities to adhere 

to their customary law concerning the use of their land. This 

distinguishes the grant of mining rights over customary land from 

land held under common-law.  Common-law owners have no 

cultural right to respect for their attachment to the land.  

Customary-law owners do. 

26.2.2. Mining itself will seriously disrupt the existing customary 

practices and systems of traditional governance within 

communities. 

                                                           
33

 See Daniels v Scribante and Another [2017] ZACC 13; 2017 (4) SA 341 (CC); 2017 (8) BCLR 949 

(CC)at para 38 (“Although the right we are concerned with here is expanded on in ESTA, its true 

source is section 25(6) of the Constitution, which is located in the Bill of Rights.”) 
34

 Constitution s 30. 
35

 Constitution s 31. 



27. Finally, LAMOSA submits that the grant of a mining right does not constitute 

an expropriation.  As this Court made clear in Agri SA: “There can be no 

expropriation in circumstances where deprivation does not result in property 

being acquired by the state.”
36

  The grant of a mining right does not result in 

the state acquiring property.  Therefore, it is not an expropriation.   

28. If LAMOSA and the Baleni applicants are correct that the MPRDA does not 

extinguish the exercise of customary rights to land, then any deprivation will 

have to follow IPILRA and the applicable customary law.  The question then is 

what is the content of customary law? 

 

IV THE CONTENT OF CUSTOMARY LAW 

 

29. Ms Tjale, on behalf of LAMOSA, set out the factual material pertaining to the 

applicable customary law of the Bakgatla-ba-Kgafela as it was presented to the 

North West Commission into Affairs of the Bakgatla-ba-Kgafela. The benefit 

of the material is that it was contained both in affidavits and oral evidence, 

subjected to cross-examination, under oath. Furthermore, the line of 

questioning before the Commission dealt specifically with the question as to 

how decisions in the Bakgatla should be made in terms of customary law. 

30. In summary, the evidence put forward by Kgosi Pilane and other senior 

members of the Royal Family, was that: 

                                                           
36

 Agri South Africa v Minister for Minerals and Energy [2013] ZACC 9; 2013 (4) SA 1 (CC); 2013 

(7) BCLR 727 (CC) at para 59. 



30.1. At local, ward or village level, communities have considerable 

autonomy in decision-making; 

30.2. Tswana and Bakgatla customary law has at its core a “commitment to 

rule by consultation and consent”;
37

 

30.3. A decision pertaining to the deprivation of rights in land would start 

with the village that is likely to be most directly affected. The village’s 

“consent or consensus” is sought. 

30.4. After their consent was received, other villages that will not be directly 

affected will be consulted. 

30.5. From there, the decision will go to the dikgosana, the heads of clans and 

finally to the traditional council.  

30.6. Only after all these structures have approved of the decision, can it 

finally proceed to a kgotha kgothe were the entire community must take 

a resolution in favour of the decision. 

31. The important point is that a kgotha kgothe comes at the end of a long 

consultation process that starts with the all-important consent of those most 

directly affected. As Kgosi Pilane himself described it (emphasis added): 

“the resolution of the tribe mostly happens when there is an issue 

relating to land or major development which have [sic] to effect the 

usage of land in any part of the community. Then what normally 

happens before that resolution is taken, we would go to the villages that 

are directly going to be effected [sic] and get their consent or debate 

until we get their consensus and we would then take it to other far 
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 Tjale FA at paras 33-4. 



distance villages to inform that there is going to be this kind of major 

development which is going to affect these people in the area.”
38

 

 

32. The power of a kgotha kgothe to take important decisions relating to land in 

terms of Tswana customary law generally and the customary law of a particular 

community specifically, was the subject of recent trial proceedings and an 

eventual judgment of the full bench of the North West High Court.
39

 The Royal 

Bafokeng Nation argued that their structure referred to as the Supreme Council 

had the power under customary law to take a decision to institute litigation 

pertaining to the community’s land because it has, as a matter of fact, done so 

in the past. In rejecting this argument, Gutta J, writing for the full bench, wrote: 

“Although past and existing practices are relevant in determining 

customary law, the customary law must reflect the rights and values of 

the Constitution, hence it is subject to the Constitution. The present 

litigation concerns a matter of great public importance, namely the 

basis upon which substantial tracts of Bafokeng land should be held. 

The dispute in this regard was well known, and has a strong capacity to 

divide the nation. It concerns the ownership of specific land, with the 

result that those who have competing ownership claims, and also those 

who have customary land rights in respect of that land, are directly 

affected by the decision. 
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 Tjale FA at para 39 and Annexure ET18. 
39

 Bafokeng Land Buyers Association and Others v Royal Bafokeng Nation and Others [2018] 

ZANWHC 5. The matter arose when certain members of the Royal Bafokeng Nation brought a 

challenge in terms of Rule 7 to the authority of the Chief to have brought an application on behalf of 

the community for the transfer of 61 farms currently being held in trust by the Minister into the name 

of the Bafokeng. The community members said that the Bafokeng Supreme Council did not have the 

authority in terms of customary law to take a decision to bring the ligitation, in particular without 

broad consultation beforehand as required by customary law. Furthermore, they said that a subsequent 

kgotha kgothe meeting overturned any decision to bring the litigation. During the trial proceedings, 

detailed evidence as to the nature and power of the kgotha kgothe and other decision making 

structures were led. 



I agree with the appellant's submission that when core procedural and 

governance values of the Constitution are at stake, such as 

participation, consensus-seeking and consultation, these cannot be 

excluded from the customary law in the name of practice, conduct or 

expedience. Similarly, power does not reside with a body simply because 

that body asserts it. To determine customary law in this way would 

defeat constitutional rights, undermine the rule of law, and corrode the 

integrity of the system of traditional governance and its core values.”
 40 

 

33. This dictum reinforces the evidence led at the Commission. 

V CUSTOMARY LAW WAS NOT COMPLIED WITH 

 

34. The facts of this matter clearly demonstrate that the customary law of the 

community was not complied with. 

The Facts 

35. This matter concerns an application to evict the Applicants from their ancestral 

land to enable the Respondents to conduct platinum mining on the farm called 

Wilgespruit. 

36. In 2004, IBMR obtained a prospecting right over Wilgespruit.
41

 At the time 

IBMR was 100% owned by the Bakgatla Community. For the purposes of 

prospecting, the community transferred 15% of its shares in IBMR to a 

company called Barrick (who later withdrew again). 
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 Ibid at para 28-29.  The Respondents in that matter have petitioned the SCA for leave to appeal. 
41

 Record p 49 at para 6.6.  On 12 April 2003, a land rights holders’ resolution was purported to have 

been taken by the Bakgatla ba Kgafela community in terms of IPILRA. The resolution dealt with the 

creation of IBMR and applying for prospecting rights over Wilgespruit and five other farms.  FA at 

para 6.4: Record Vol 1, p 49; Annexure FA20, Record p 165; AA at para 7.17, Record p 632; Record 

p 1410. 



37. It is worth noting that, even the decision to register a company, namely IBMR, 

for the purposes of applying for a prospecting right, was preceded by an 

IPILRA decision signed by Kgosi Pilane on 12 April 2003.  IBMR was well 

aware that it was required to comply with IPILRA.  Yet, when it came to 

obtaining the mining right, it did not do so. 

38. On 21 April 2007 and at Lesethleng village Barrick held a meeting where the 

Traditional Council chair, Mr Kobedi Pilane was present.  The Respondents 

allege that the purpose of the meeting was to consult “with the members of the 

community to explain the process and progress of the mining activities 

subsequent to the completion of the prospecting”.
42

  The High Court accepted 

that this was not a meeting for the purposes of s 22(4)(b) of the MPRDA.   

39. Whatever its status under the MRPDA, it is evidently apparent that it was not a 

meeting for the purposes of IPILRA. There was certainly no attempt to seek the 

consent of the affected rights holders for the mining right to be awarded. 

40. The mining right was granted to IBMR on 19 May 2008, and was notarially 

executed and took effect on 20 June 2008. The right required IBMR to 

commence mining within a year of the effective date. It allowed IBMR to 

commence mining operations subject to s 5 of the MPRDA immediately on or 

after the effective date. 

41. On 28 June 2008, a “tribal resolution” was signed by Kgosi Pilane at a meeting 

described as a kgotha kgothe. The resolution ratified previous agreements 

signed by Kgosi Pilane relevant to the exercise of the mining right.  In terms of 

                                                           
42

 FA at para 6.7: Record Vol 1, pp 49-50. 



the resolution the Bakgatla ba Kgafela community allegedly agreed to enter 

into a lease over Wilgespruit.  A representative of Barrick and a director at 

IBMR signed as witnesses.  

42. At the time of signing the ‘tribal resolution’, Kgosi Pilane was a director of 

IBMR.
43

 

43. The resolution was only ratified by the Minister of Rural Development in 

December 2011, and the notarial lease executed in April 2012 and registered in 

the Deeds Office on 3 October 2012.
44

 

 

Non-compliance 

44. The above facts are clearly not compliant with customary law: 

44.1. There was no compliance with the core “commitment to rule by 

consultation and consent”; 

44.2. The decision did not start with the village that is likely to be most 

directly affected. The village’s “consent or consensus” was not sought. 

44.3. The view of other villages was not obtained. 

44.4. The decision did not go to the dikgosana, or the heads of clans. 

45. Clearly, neither the grant of the right, nor the conclusion of the lease complied 

with customary law. 

46. As a result, both decisions failed to comply with IPILRA, and are therefore 

unlawful. 
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 Annexure FA11 at p 117 of the Record. 
44

 FA at para 6.22; Record p 55. 



 

VI ADMISSION OF EVIDENCE AND AS AMICUS CURIAE 

47. In light of the above submissions, it is possible to address the two applications 

before this Court: 

47.1. The application for admission as an amicus curiae; and 

47.2. The application for admission of the evidence concerning the content of 

customary law. 

 

Admission as Amicus Curiae 

48. The requirements for admission in terms of Rule 10 are that the applicant: 

48.1. Has sought the consent of the parties and complied with the procedural 

requirements of Rule 10; 

48.2. Has demonstrable interest in these proceedings; and 

48.3. The submissions will be useful to the Court, and are different from those 

of the other parties. 

49. LAMOSA has complied with these requirements. 

50. First, it wrote to all the parties seeking consent, and brought the application for 

admission within the time period specified in Rule 10.  The Applicants 

consented to LAMOSA’s admission and the Respondents have not opposed it. 



51. Second, as an NGO working in the area of customary law and land, and 

particularly given its participation int eh North West Commission, it has an 

interest in these proceedings. 

52. Third, the submissions are plainly different from the parties, none of whom 

have addressed the status or content of customary law. 

 

Admission of Evidence 

53. The test for the admission of evidence under Rule 31(1) is as follows: 

53.1. the factual material must be relevant to the determination of the issues 

before the Court and must not specifically appear on record; and 

53.2. the factual material must be: 

53.2.1. common cause or otherwise incontrovertible; or 

53.2.2. of an official, scientific, technical or statistical nature capable of 

easy verification. 

54. In addition to Rule 31, Rule 30 incorporates various provisions of the old 

Supreme Court Act 59 of 1959, including section 22, which applied to the 

power of courts on appeals.  In its present form, that provision is contained in 

section 19 of the Superior Courts Act 10 of 2013 (which repealed the Supreme 

Court Act).   



55. Section 19, like section 22 before it, permits a court on appeal, where it is in 

the interests of justice to do so, to “receive further evidence”. This Court has 

held that it will do so where such evidence is weighty, material and to be 

believed.
45

 

56. On the strength of this Court’s approach in Mayelane, the evidence must be 

admitted.  Compliance with customary law is directly relevant to the resolution 

of this case.  The Court therefore has an obligation to determine the content of 

customary law.  The evidence that LAMOSA seeks leave to introduce is 

directly relevant to that question. 

57. The other parties should be afforded an opportunity to file further evidence 

responding to LAMOSA’s evidence on the content of the customary law.  

However, given the nature and source of that evidence, it is difficult to think of 

a basis on which it could be materially disputed. 

58. Accordingly, whether under rule 30 or rule 31, the evidence should be 

admitted. 
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