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I, the undersigned 

ANINKA ELIZABETH CLAASSENS 

do hereby make oath and state that: 

1 The facts deposed to in this affidavit are within my personal knowledge, except 

where the contents indicate otherwise, and are to the best of my belief both true 

and correct. 

THE PURPOSE OF THIS AFFIDAVIT 

2 This affidavit accompanies an application by Mdumiseni Dlamini, brought on 

behalf of the Umgungundlovu community and the applicants in the Baleni 

matter, for admission as an amicus curiae in this matter. 

3 The primary purpose of this affidavit is to provide the Court with the necessary 

historical and contemporary contextual backdrop against which this matter 

ought, in my view, to be understood.  

4 The importance of the context I provide is this: far from being unique, the 

experience of the Applicants in this case is the experience of numerous rural 

groups in South Africa, and arises from a history of dispossession, racial 

discrimination, insecure land tenure, and colonial and apartheid non-recognition 

of democratic decision-making by African communities.  

5 This is not a context that any serious scholar today disputes. This context and 

history is well documented by a range of South African and international 

scholars and has been referenced in various judgments of the Constitutional 
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Court. The questions to which it gives rise – such as, how, as a matter of law, 

these issues ought to be addressed – are certainly contested. But those are not 

the questions that I seek to answer in this affidavit.  

6 I note that where I refer to case law and legislation, I do so not to make legal 

argument or to provide my opinion on questions of law, but only to illustrate the 

historical trajectory of, inter alia, issues of trusteeship, tribal resolutions and 

informal land rights.  

7 In broad terms, this affidavit seeks to illustrate three features of that history in 

the context of this case: 

7.1 First, during colonialism and apartheid there was an attempt to subsume 

all rural black South Africans within tribal boundaries, and to vest control 

over land in traditional leaders with autocratic powers, rather than in the 

people who occupied and used the land in terms of customary, and 

sometimes, common law.  Tribal ‘overlordship’ was used to trump and 

deny the layered levels of authority and land rights that existed within 

communities at clan, village and family level thereby undermining key 

indigenous accountability mechanisms.  

7.2 Second, a central mechanism used to support this colonial and apartheid 

distortion of layered and accountable decision-making processes was 

that of ‘tribal resolutions,’ where the Native Commissioner’s version 

trumped any examination of whether proper consultation had occurred 

and consent had been obtained.  The resultant denial of land rights was 

particularly stark for African land-buying syndicates who had been forced 
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to affiliate with ‘tribes’ in order to obtain exemptions from the 1913 Land 

Act. African people challenged the centralised and autocratic nature of 

chiefly power over land, and the validity of tribal resolutions in a number 

of significant court cases in the Native Appeal Court.  The judicial 

rejection of their assertions about the nature of land rights and customary 

accountability formed part of the state’s imperative of indirect rule. 

7.3 Third, in democratic South Africa, although scarcely implemented, a set 

of laws, policies and procedures were developed between 1994 and 

1999 in pursuance of the Constitution and the Interim Protection of 

Informal Land Rights Act 31 of 1996 (“IPILRA”), which signified a 

decisive break from the past of autocratic control and tribal resolutions.  It 

sought to ensure that the holders of informal land rights who are actually 

affected by decisions about those rights (such as disposal, or changes in 

use) must be consulted and their consent obtained prior to any 

deprivation of rights.  IPILRA focuses on the individuals and groups 

directly affected by changes to informal land rights, as opposed to the 

colonially defined ‘tribes’ or ‘traditional communities’ who would 

previously have been bound by tribal resolutions. 

8 Accordingly, any approach that fails to recognise the need for discrete groups 

within tribes and traditional communities to be consulted on, and consent to the 

disposal of their land rights, and that defaults to tribal resolutions as the 

hallmark of proper consultation, harks back to a period premised at its core on 

the exclusion of African people from decisions affecting their land rights. 
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9 The remainder of this affidavit is structured as follows: 

9.1 First, I set out my relevant qualifications. 

9.2 Second, I provide the historical context against which I suggest this case 

needs to be understood, namely: 

9.2.1 The superimposition by the colonial and apartheid state of tribal 

identities on rural people regardless of their actual mode of 

organisation, and the centralisation of unaccountable powers in 

traditional leaders at the expense of countervailing land rights, 

including customary land rights and systems of accountability; 

9.2.2 The use of tribal resolutions as a mechanism to trump the 

decision-making authority of sub-groups subsumed within tribes, 

and at various levels of customary authority, and as a 

mechanism used by the state to avoid interrogating actual 

processes of consultation by deeming the report of the Native 

Commissioner to be presumptively correct; 

9.2.3 The manner in which land-buying syndicates, particularly in the 

former Transvaal were forced to affiliate with tribes in order to be 

granted permission to buy land; 

9.2.4 The challenge levelled by African people to the autocratic nature 

of chiefly power and their attempts to assert their land rights, as 

palpably illustrated in various Court Judgments. 
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9.3 Third, I explain how various government policies, adopted in pursuance 

of the Constitution and IPILRA, sought to break from this oppressive and 

unequal past. 

10 Each of the above are issues in respect of which I have published peer-

reviewed articles and/or have been actively involved in the actual drafting of the 

relevant policies. 

RELEVANT QUALIFICATIONS 

11 I am a Chief Researcher and the Director of the Land and Accountability 

Research Centre (“LARC”) (formerly, the Rural Women’s Action Research 

Programme within the Centre for Law and Society (“RWAR”)), in the University 

of Cape Town’s Public Law Department in the Faculty of Law.  

12 I depose to this affidavit in my personal capacity. 

13 I hold a Bachelor of Arts (1976) from the University of Cape Town, a BA (Hons) 

in Industrial Sociology (1979) from the University of the Witwatersrand, and a 

PhD in Development Studies (2012) from Roskilde University, Roskilde, 

Denmark.  

14 My overarching research focus is the nature and content of customary law in 

the South African constitutional dispensation. Within that overarching discipline, 

my narrower and more targeted primary research interest is the nature and 
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content of land rights within African customary systems, and their interface with 

the assumptions and requirements of South African property law. 

15 My work includes empirical research in specific customary systems, as well as 

more theoretical work concerning the nature of property rights in South African 

historical perspective.  

16 My professional history has also been closely related to these research 

interests. My full curriculum vitae is attached marked “AC1”, but for ease of 

reference my relevant work experience includes the following: 

16.1 During the negotiations for the South African Constitution of 1996, I 

served as an expert advisor to the Constitutional Assembly on land 

rights. 

16.2 Between 1996 and 1998, I worked as the Special Advisor to then 

Minister of Land Affairs Derek Hanekom, and served on the working 

group that developed and negotiated the Extension of Security of Tenure 

Act 62 of 1997 (“ESTA”) 

16.3 Between 1998 and 1999, I was a member of the Department of Land 

Affairs’ Tenure Reform Core Group, and assisted in the development of 

interim procedures for implementing tenure reform. I explain the nature, 

purpose and content of these policies and procedures later in this 

affidavit. Over the same period, I also formed part of the drafting team for 

the then proposed Land Rights Bill.  
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16.4 In December 2015, I was invited to serve as a member of the High Level 

Panel on the Assessment of Key Legislation and Acceleration of 

Fundamental Change headed by former President Kgalema Motlanthe.  I 

was chosen to chair one of the three working groups that the Panel was 

divided into, being the working group on land. 

17 Also included in my curriculum vitae is a list of publications that reflects my 

focus on, and expertise in customary law and customary land rights.   

18 In the circumstances, I respectfully submit that I am duly qualified to depose to 

this affidavit. 

HISTORICAL CONTEXT 

The centrality of tribal overlordship and autocratic chiefly rule under 
colonialism and apartheid 

19 Doctors Mnwana and Capps, in their paper “No Chief ever bought a piece of 

Land”1 (which, I note, was annexed to the answering affidavit in the High Court 

proceedings in this matter),2 set out the history of the subsuming of diverse 

groups of people in the Rustenburg area under ‘tribes’ headed by traditional 

leaders whom the colonial state interpreted to have far-reaching autocratic 

powers. 

                                            
1
 Mnwana and Capps, ‘“No Chief ever bought a piece of land”: Struggles over property, community 

and mining in the Bakgatla-ba-Kgafela Traditional Authority Area, North West Province’, Society, 
Work and Development Institute University of the Witwatersrand (March 2015). 
2
 Annexure JDM2, Record, pp 656-701. 



 
 

 9 

20 This formed part of a broader pattern of colonial government in Africa, as 

described by Professor Mahmood Mamdani, in which the colonial state created 

tribes on the basis of geographical contiguity, by placing villages under one 

administrative authority, and thereby artificially manufacturing and imposing 

chiefs.3  

21 As I explain below, the colonial conception of chieftainship, and the 

superimposition of officially recognised traditional leaders on groups with 

various forms of pre-existing customary property rights, arose necessarily 

hand-in-hand with two significant developments: 

21.1 a policy of indirect rule, in which, through the vehicle of a tribal authority, 

the power of governing the Black population was ultimately centralised in 

a white head of government; and  

21.2 the determination of customary land rights by the colonial state.  

The policy of autocratic chiefly rule and the undermining of indigenous accountability 

mechanisms 

22 Many scholars have described how the policy of indirect rule through tribal 

overlordship undermined pre-existing indigenous accountability mechanisms 

that mediated power.4 

                                            
3
 Mamdani, Citizen and Subject: Contemporary Africa and the Legacy of Colonialism, Princeton 

University Press, Kampala, Uganda, 1996, 40-41.  
4 Mamdani, Citizen and Subject: Contemporary Africa and the Legacy of Colonialism, Princeton 

University Press, Kampala, Uganda, 1996 ;Okoth-Ogendo, ‘The nature of land rights under 
indigenous law in Africa’, in Land, Power and Custom: Controversies generated by South Africa’s 
Communal Land Rights Act, eds. Claassens and Cousins UCT Press, Cape Town, (2008); Bennet 
T.W., Customary Law in South Africa, Juta and Company Ltd, Cape Town (2004); Chanock, The 
Making of South African Legal Culture 1902-1936: Fear, Favour and Prejudice, Cambridge University 
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23 Contrary to the colonial vision, power within customary communities was 

mediated by the existence and interaction of different layered levels of authority 

(both hereditary and appointed). These structures of authority were 

accountable to clan and lineage-based councils made up of ordinary people 

who had recognised vested rights and control in relation to natural resources, 

particularly land held and used at lineage and family level.5 

24 The boundaries of traditional leaders’ authority expanded and contracted all the 

time, depending on the outcome of wars and on any particular leader’s capacity 

to preserve or extend his authority in the face of challenges from others. 

Sometimes the challenges came from rival groups, sometimes from ‘royal’ 

brothers disputing the chieftaincy, and sometimes from lesser ‘chiefs’ 

challenging the hierarchy of seniority, influence and control. Power was 

mediated by the existence of competing loci of power which existed in a state of 

constant tension. These contexts explain why African rulers’ powers were never 

absolute; anyone who attempted tyrannical rule would soon face revolt or 

secession.6 

                                                                                                                                        
Press, New York (2001); Claassens, ‘Power, accountability and apartheid borders: the impact of 
recent laws on struggles over land rights’ in Land, Power and Custom: Controversies generated by 
South Africa’s Communal Land Rights Act, eds. Claassens and Cousins UCT Press, Cape Town 
(2008); Delius The Land Belongs to Us: Pedi Polity, the Boers and the British in the Nineteenth-
Century Transvaal, Raven Press (1983); Mnwana and Capps, ‘Claims from below: platinum and the 
politics of land in the Bakgatla-ba-Kgafela traditional authority area’, (2015) Vol. 42 Review of African 
Political Economy, 606; Ntsebeza ‘Land Rights and Democratisation: rural tenure reform in South 
Africaís former bantustans’ (2003) 52 Transformation: Critical Perspectives on Southern Africa 68.  
5
 Mamdani above n [...] at 41-43; Delius P. ‘Contested terrain: land rights and chiefly power in 

historical perspective’ in Land, Power and Custom: Controversies generated by South Africa’s 
Communal Land Rights Act, eds. Claassens A. and Cousins B., UCT Press (2008), at 211 -218.   
6
Delius P. ‘Contested terrain: land rights and chiefly power in historical perspective’ in Land, Power 

and Custom: Controversies generated by South Africa’s Communal Land Rights Act, eds. Claassens 
A. and Cousins B., UCT Press (2008); Schapera, Government and Politics in Tribal Societies, Watts 
(1956) at 207; Gluckman, The Ideas of Barotse Jurisprudence, Manchester University Press and Yale 
University Press (1965) at 49–52; Bennett, Human Rights and African Customary Law under the 
South African Constitution Juta (1995) at 67; Hall, The Changing Past: Farmers, Kings, and Traders 
in Southern Africa 200-1860, David Philip (1987); Hammond-Tooke Command or Consensus: The 
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25 Moreover, only leaders who enjoyed support could mobilise people to go to war 

on their behalf, or support them in the face of challenges by others.7 The 

proverb inkosi yinkosi ngabantu8 (a chief is a chief through the people) 

expresses the role of popular support in maintaining ‘royal’ authority.  

26 Professor Peter Delius writes of how the constant tension between the building 

up of political and economic power, and the competition for authority by rivals, 

also contributed to accountability.9 Central to each was the need to build up 

large followings in order to adequately provide for and protect constituents. 

Therefore, capricious and incompetent leaders would lose followers. This 

mobility, which was allowed for by the relative abundance of land, also placed 

important checks on the abuse of chiefly powers.10 The ability to break away to 

join another chiefdom, or to create a new separate grouping, contributed to 

cultural heterogeneity. Delius and others illustrate that, historically, chiefs’ 

powers were over people, rather than fixed areas of land, debunking later 

notions that tribes were made up of culturally homogeneous populations that 

                                                                                                                                        
Development of Transkeian Local Government David Philip (1975); Schapera, Native Land Tenure in 
the Bechuanaland Protectorate Lovedale Press (1943); Schapera, A Handbook of Tswana Law and 
Custom, 2ed, Frank Cass & Co. (1970); Hunter, Reaction to Conquest: Effects of the Contact with 
Europeans on the Pondo of South Africa, Oxford University Press (1936). 
7 Delius P. ‘Contested terrain: land rights and chiefly power in historical perspective’ in Land, Power 

and Custom: Controversies generated by South Africa’s Communal Land Rights Act, eds. Claassens 
A. and Cousins B., UCT Press (2008). 
8
 This proverb exists in all the major South African languages. For example morena ke-morena 

kabatho in Sesotho.  
9
 Delius ‘Contested terrain: land rights and chiefly power in historical perspective’ in Land, Power and 

Custom: Controversies generated by South Africa’s Communal Land Rights Act, eds. Claassens and 
Cousins, UCT Press (2008); Bennett, Customary Law in South Africa, Juta and Company Ltd (2004) 
101 ff. 
10

Delius ‘Contested terrain: land rights and chiefly power in historical perspective’ in Land, Power and 

Custom: Controversies generated by South Africa’s Communal Land Rights Act, eds. Claassens and 
Cousins, UCT Press (2008); Bennett, Customary Law in South Africa, Juta and Company Ltd (2004) 
101 ff. 
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had defined social and geographic boundaries. Many chiefdoms had diverse 

populations and porous boundaries.11 

27 For example, as described by Clifton Crais, European conceptions of 

sovereignty in the Eastern Cape “presumed the existence of a state exercising 

dominion over a given bounded territory”.12 Colonial officials sought to find the 

chiefs in charge of particular areas, and the boundaries between ethnically 

different groups. Yet “chiefly power waxed and waned and political boundaries 

were constantly in flux and overlapping. British officials found this landscape 

unintelligible and untenable”.13 Moreover, as a chief explained to a chief 

magistrate in 1884, people ‘belonging to’ different chiefs were often ‘intermixed’ 

in particular localities. The magistrate responded that “it is quite impossible that 

either judicial or fiscal administration can be satisfactory so long as the several 

sections of tribes … remain intermixed as at present.”14  

28 The Colonial government responded to such ‘anomalies’ by seeking to define 

not only clear boundaries between ‘tribes’ but also hierarchies of authority 

                                            
11

Delius ‘Contested terrain: land rights and chiefly power in historical perspective’ in Land, Power and 

Custom: Controversies generated by South Africa’s Communal Land Rights Act, eds. Claassens and 
Cousins, UCT Press (2008); Schapera, Government and Politics in Tribal Societies, Watts (1956) at 
207; Gluckman, The Ideas of Barotse Jurisprudence, Manchester University Press and Yale 
University Press (1965) at 49–52; Bennett, Human Rights and African Customary Law under the 
South African Constitution Juta (1995) at 67; Hall, The Changing Past: Farmers, Kings, and Traders 
in Southern Africa 200-1860, David Philip (1987); Hammond-Tooke Command or Consensus: The 
Development of Transkeian Local Government David Philip (1975); Schapera, Native Land Tenure in 
the Bechuanaland Protectorate Lovedale Press (1943); Schapera, A Handbook of Tswana Law and 
Custom, 2ed, Frank Cass & Co. (1970); Hunter, Reaction to Conquest: Effects of the Contact with 
Europeans on the Pondo of South Africa, Oxford University Press (1936); Crais, ‘Custom and the 
politics of sovereignty in South Africa’ (Spring 2006) 39 (3) Journal of Social History 721 at 722.  
12

 Crais, ‘Custom and the politics of sovereignty in South Africa’ (Spring 2006) 39 (3) Journal of Social 

History 721 at 722.  
13

 Crais, ‘Custom and the politics of sovereignty in South Africa’ (Spring 2006) 39 (3) Journal of Social 

History 721 at 729 
14

 Crais, ‘Custom and the politics of sovereignty in South Africa’ (Spring 2006) 39 (3) Journal of Social 

History 721 at 727. 
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between senior and lesser chiefs, and to justify these by the use of historical 

genealogies. Their interventions had an enormous impact on a political context 

in which “political power tended to be localized, boundaries fluid and vague, 

and the authority of chiefs highly variable.”15   

29 A sequence of interventions by white governments undermined the nexus of 

accountability between support and royal authority. In pursuance of the colonial 

policy of indirect rule, popular leaders were deposed and others put in their 

place. In this regard: 

29.1 Section 13 of Law 4 of 1885 provided that the state president had “all the 

power and authority which in accordance with native laws, habits and 

customs are given to any paramount chief.” 

29.2 With the creation of the South African Union in 1910, there was a 

concerted effort at uniformity in the approach to traditional authority. 

29.3 This eventually culminated in 1927 in the adoption of the Native 

Administration Act, 16 which made the Governor-General the “supreme 

chief” of all natives, with the power to impose and depose chiefs or 

headmen; to define the powers, duties, and privileges of any chief or 

headman he appointed; to define and alter boundaries of tribes; and to 

define and amalgamate existing tribes.17 The colonial government 

                                            
15

 Crais, ‘Custom and the politics of sovereignty in South Africa’ (Spring 2006) 39 (3) Journal of Social 

History 721 at 729; Bennett, Customary Law in South Africa, Juta and Company Ltd (2004) 101 
ff;Delius P. ‘Contested terrain: land rights and chiefly power in historical perspective’ in Land, Power 
and Custom: Controversies generated by South Africa’s Communal Land Rights Act, eds. Claassens 
and Cousins, UCT Press (2008); Mamdani, Citizen and Subject: Contemporary Africa and the Legacy 
of Colonialism, Princeton University Press, Kampala, Uganda, 1996. 
16

 Act 38 of 1927.  
17

 Sections 1, 2(7) and 5(1) of the Native Administration Act. 
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introduced a system of salaries for chiefs, reversing leaders’ dependence 

on contributions and tribute from below, and redirecting the flow of power 

and resources downwards from government as opposed to upwards from 

ordinary people.  

29.4 The Bantu Authorities Act18 made chiefs agents of government. 

According to Govan Mbeki,19  

“[m]any Chiefs and headmen found that once they had committed 

themselves to supporting Bantu Authorities, an immense chasm 

developed between them and the people. Gone was the old give-and-

take of tribal consultation, and in its place there was now the 

autocratic power bestowed on the more ambitious Chiefs, who 

became arrogant in the knowledge that government might was behind 

them.”20   

30 Section 2(3) of the Bantu Authorities Act provided for the government to 

determine the area of jurisdiction of Bantu authorities, with fixed boundaries 

published in the Government Gazette. This gave chiefs powers over people 

living within their ‘jurisdictional’ boundaries irrespective of whether those people 

supported them or not. It thereby undermined one of the key mechanisms of 

accountability: the opportunity for people to ally themselves with a challenger, 

who with their support would previously have been able to ‘expand’ his sphere 

of authority to include them.  

                                            
18

 68 of 1951. 
19

 Mbeki, South Africa: The Peasants’ Revolt Penguin Books (1964). 
20

 Mbeki, South Africa: The Peasants’ Revolt Penguin Books (1964) at 119–20. 
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31 Chief Albert Luthuli21 had this to say about the Bantu Authorities Act:  

“The modes of government proposed are a caricature. They are neither 

democratic nor African. The Act makes our chiefs, quite straightforwardly and 

simply, into minor puppets and agents of the Big Dictator. They are 

answerable to him and to him only, never to their people. The whites have 

made a mockery of the type of rule we knew. Their attempts to substitute 

dictatorship for what they have efficiently destroyed do not deceive us.”  

32 In other words, these legislative interventions relied on autocratic and 

authoritarian understandings of traditional authority in their codification, which 

were premised on the misconception that this was how governance had always 

been organised under living customary law. 

33 Any historical account of the period would be incomplete without recognising 

the role that the courts played in entrenching this colonial policy.  

34 The 1907 case of Mathibe v Lieutenant-Governor22 illustrated the central role 

ascribed to traditional leaders in relation to the policy of indirect rule. The case 

concerned a chief’s power to depose a sub-chief at will. The court held that: 

“[The law] contemplates that the chiefs are appointed as such by the 

Government, and that mere birth does not suffice to make a native a chief. 

Birth determines the person who by native custom would be the chief, but 

unless he is appointed by the Government he cannot carry out the functions 

of chief under Law 4 of 1885. A chief, therefore, appears to me to be nothing 

                                            
21

 Mbeki, South Africa: The Peasants’ Revolt Penguin Books (1964) at 200. 
22

 [1907] T.S. 557. 
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more nor less than a native who by the appointment of the Government is 

empowered under Law 4 of 1885 to exercise some administrative and judicial 

functions over the natives of his tribe.”23 

35 After dismissing African witness’ evidence to the effect that the chief had no 

such despotic power, and preferring instead the government’s evidence that the 

paramount chief was “practically a despot”, 24 the court concluded that:  

 “Without examining this evidence in detail, I think it justifies us in coming to 

the conclusion that according to general native custom a paramount-chief has 

power to depose a sub-chief at will – that he has arbitrary power.”25 

The vesting of control of land in chiefs 

36 It was within the context described above that customary ‘rules’ were created 

by colonial authorities.26 As Merry explains, “the customary law implemented in 

“native courts” was not a relic of a timeless precolonial past but instead an 

historical construct of the colonial period”.27 These authors describe how the 

colonial assumption that land belonged to ‘some community, lineage or “tribal 

                                            
23

 Mathibe at ...  
24

 Mathibe at ... 
25

 Mathibe at .. 
26

 Colson, ‘The impact of the colonial period on the definition of land rights’ in The Impact of 

Colonialism ed. Turner Cambridge University Press (1971) 193-215; Cheater, ‘The Ideology of 
“communal” land tenure in Zimbabwe: mythogenesis enacted?’ (1990) 60 Africa 188-206; Chanock, 
‘Paradigms, policies, and property,: a review of the customary law of tenure’ in Law in Colonial Africa, 
eds. Mann and Roberts, Heinemaan (1991) and Chanock, The Making of South African Legal Culture 
1902-1936: Fear, Favour and Prejudice, Cambridge University Press, New York (2001); Peters, ‘The 
limits of negotiability: security, equity; and class formation in Africa’s land systems’ in Negotiating 
Property in Africa, eds Juul and Lund, Heinemann (2002) 48–51 and Peters, ‘Inequality and social 
conflict over land in Africa’ (2004) 4 (3) Journal of Agrarian Change 269-314; Costa, ‘The myth of 
customary law’ (1998) 12 (Part 4) South African Journal of Human Rights 525-538.  
27

 Merry 'Legal Pluralism' (1988) 22 Law & Society Review 869 at 870. 
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polity” inhibited the development of individual rights.28 Power was 

conceptualised as flowing downwards from the state, via traditional leaders who 

were held to be the custodians of ‘communal’ land. In this process, the strength 

of user rights to land (particularly those of women) was denied and 

undermined, as were decentralised and participatory local processes of land 

allocation and dispute resolution. 

37 The vesting of control of land at different levels of social organisation is critically 

important to an understanding of the nature of land rights and forms of authority 

over land.29 Many scholars have explained that colonial authorities 

misunderstood and downplayed the strength of individual and family rights,30 

and that the term ‘communal tenure’ is a misnomer given the strength of family 

and individual rights to residential and arable plots.31   

                                            
28

 Colson, ‘The impact of the colonial period on the definition of land rights’ in The Impact of 

Colonialism ed. Turner Cambridge University Press (1971) 193-215 at 197. 
29

 Cousins B. ‘Characterising ‘communal’ tenure: nested systems and flexile boundaries’ in Land 

Power and Custom, eds. Claassens A. and Cousins B., UCT Press (2008); Okoth-Ogendo ‘Some 
Issues of theory in the study of tenure relations in African agriculture’ (1989) 59(1) Africa 6-17.  
30

 Classens, ‘Power Accountability and Apartheid Borders: the impact of recent laws on struggles 

over land rights’ in Land Power and Custom, eds. Claassens and Cousins UCT Press (2008) 262-
292; Chanock, ‘Paradigms, policies, and property,: a review of the customary law of tenure’ in Law in 
Colonial Africa, eds. Mann and Roberts, Heinemaan (1991); Kerr, The Customary Law of Immovable 
Property and of Succession, Rhodes University Printing Unit (1976) 75-80; Colson ‘The impact of the 
colonial period on the definition of land rights’ in The Impact of Colonialism, ed. Turner Cambridge 
University Press (1971) 193-215. 
31

 Classens, ‘Power Accountability and Apartheid Borders: the impact of recent laws on struggles 

over land rights’ in Land Power and Custom, eds. Claassens and Cousins UCT Press (2008) 262-
292; Gluckman, The Ideas in Barotse Jurisprudence, Manchester University Press and Yale 
University Press (1965) 76–108; Peters, ‘The limits of negotiability: security, equity; and class 
formation in Africa’s land systems’ in Negotiating Property in Africa, eds Juul and Lund, Heinemann 
(2002) 48–51; Mamdani Citizen and Subject: Contemporary Africa and the Legacy of Colonialism, 
Princeton University Press, Kampala, Uganda, 1996; Bennett ‘’Official’ v ‘living’ customary law: 
dilemmas of description and recognition’ in Land, Power and Custom eds. Claassens and Cousins, 
UCT Press (2008) 138-153. 
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38 Chanock32 has described the coincidence of interests between colonial 

administrators and chiefs in exaggerating the role of traditional leaders in land 

allocation.  

38.1 On the one hand, it suited colonial governments to downplay the strength 

of existing individual or family-held land rights, because colonial land 

grabs could then be justified on the basis that they did not undermine 

existing property rights.33  

38.2 On the other, providing chiefs a central role reinforced the system of 

indirect rule. There was a profound connection between the use of the 

chieftaincy as an institution of colonial government, and the development 

of the customary law of land tenure. The authority of the chiefs (and thus 

the dependence of their subjects) was maintained by their role as 

allocators of land.34  

39 During colonialism, land was viewed as communal and governed by customary 

law, access was conceived to be controlled by traditional authorities,35 and the 

land occupied by a tribe was regarded as the property of the paramount chief 
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who held the land in trust for the tribe.36 The rights of those who occupied and 

used the land were regarded as derived from, and subordinate to the 

paramount chief.37  

40 According to Professor Tom Bennett,38  

“[t]hose who begin an investigation of customary tenure with the assumption 

that ownership is a universal phenomenon … tend to represent the data as if 

one person, or body of people, holds a plenary right out of which fractions of 

rights are given to others. It then follows that lesser rights of use and 

enjoyment are conditional on grants by the “owner”. On this understanding, it 

is often said that “ownership” of land vests in the tribe, and that traditional 

rulers grant individuals lesser interests from this plenary right. From such a 

description, it seems as if the tribe has an “absolute” title, the traditional 

leader is a trustee and individuals have “usufructuary” or some similar limited 

right.”39  

41 Bennett suggests―as does Okoth–Ogendo40 that this model disguises the real 

nature of indigenous land rights, which should be viewed as a “system of 
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complementary interests held simultaneously”. Bennett proposes that an 

investigation into the nature of rights under indigenous tenure should therefore 

not be framed in terms of western constructs of exclusive ownership, but rather 

enquire into the membership status of the rights-holder, the content of his or 

her interest in the land, and the uses to which particular tracts of land are put. 

42 This is the antithesis of the colonial model of tribal trusteeship that emerged 

from early laws and judgments, and was ultimately codified in the Native 

Administration Act of 1927. Central to this endeavour was ensuring that the 

Black population could be effectively controlled by the colonial and later 

apartheid state. The Black population was defined not as individuals but as 

communities, placed by the colonial state under autocratic and despotic 

traditional authorities.41  

43 As I illustrate below, colonial and apartheid laws reinforced the notion that 

Black people were not recognised as having an identity or being capable of 

holding rights except as part of the entity of a tribe. The shape and form of 

these tribes was under the direct control of the colonial state, through the 

dispossession of land, and the exercise of control over how Black people were 

able to access such land, making it possible only through the tribe.42  The 
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Governor-General was equipped with extensive powers to create tribes, 

combine or divide existing tribes, move people, and create boundaries as he 

saw fit.43  

44 There was much resistance by African people to this autocratic version of 

chiefly power and its impact on their land rights. As a matter of historical record, 

this is illustrated most clearly in the various legal challenges to chiefs’ rights to 

make unilateral decisions in relation to land.  

45 For example, in Rathibe v Reid,44 where the issue was whether a chief had the 

power to sell land without consulting members of the tribe, the Court rejected 

the evidence of Dr Modiri Molema (author of "The Ethnology of the Bantu 

peoples"), the late King Moshweshwe, Sol Plaatje, and Chief Darius Mogale – 

all of which was that, through the fora of the legothle and the pitso, the consent 

of the chief’s subjects was required. 45 

The effect of tribal resolutions on the encumbrance and disposal of black-
owned land 

46 The unaccountable powers vested in traditional leaders elicited a range of 

inevitable problems.  Chiefs would raise levies from the community to purchase 

land for themselves, enter into agreements encumbering tribal lands, sell tribal 
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lands, and buy new land through the imposition of levies on members of the 

tribe – all with little or no meaningful engagement with members of the tribe.46  

47 Tribes thus became heavily indebted, many losing vast tracts of land to settle 

these debts.47 

48 Over the years, Native Commissioners began playing an extremely active role 

in agreements relating to the selling or encumberment of tribal lands. A practice 

of requiring that a “tribal resolution” be adopted before permission to acquire or 

encumber land could be granted emerged.48 Tribal resolutions were a 

mechanism used to control how those agreements were concluded, and to 

ensure that they could be enforced against the tribe.49 
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49 However, far from recognising and protecting the rights of members of tribes, 

tribal resolutions were an inadequate and ineffective mechanism to temper the 

autocratic powers that the state had granted to chiefs.50  

50 At face value, they were required to be adopted according to “native usage”. 

However, the 1926 judgment of Mokhatle v Bogopane51 overruled this 

requirement, finding that as long as a Native Commissioner certified that a 

meeting had taken place, it did not matter what had actually happened during 

the meeting.  

50.1 In Mokhatle, a sub-native commissioner from Rustenburg had absolved 

Bogopane from having to pay a levy towards the purchase price of two 

farms, on the basis that the meeting at which the levy and purchase had 

been approved had not met the standards of the proviso that a tribal 

resolution must be “sanctioned in a representative general assembly 

convened for the purpose according to native usage, by a majority of 

tribal members present and confirmed by the Governor General as 

Paramount Chief”.52   

50.2 Chief Mokhatle appealed the decision to the Transvaal Provincial 

Division, which held that “the above proviso does not involve a positive 

requirement that the assembly at which the resolution is sanctioned 

should be convened in terms of the Notice, but it is sufficient that the 
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Native Commissioner should properly certify that the resolution was 

sanctioned by a duly convened meeting.”53 (Emphasis added).  

50.3 In refusing any evidence of the absence of consultation, the court held 

that: 

“The Administration did not allow for matters of form to be raised in actions 

such as this, because there would be no end to disputes if every native who 

was sued could call numbers of witnesses to prove, for instance, that the 

requisite majority was not obtained for the resolution, and the chief could then 

call an equal number to prove the contrary. This why the certificate was made 

a final document, binding upon the tribe and the chief.”54 (Emphasis added). 

50.4 In short, the judgment concludes that “there is no positive requirement 

that the Assembly shall be so convened, but merely that the Sub-Native 

Commissioner should so certify.”55 

51 This approach was codified in the Native Administration Act the following year, 

section 3 of which provided that: 

“3(1): Subject to the provisions of this section, a Native people or tribe shall 

not be responsible for the personal obligations of its chief; nor shall B tribe on 

the ground occupied by a tribe be bound in any way whatever by any contract 

entered into or any liability incurred by a chief unless it has been approved by 

the Minister after having been adopted by a majority of the adult male 

members of the tribe present at a public meeting convened for the purpose of 
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considering such contract or liability. 

3(2) The written certificate of a Native Commissioner that the contract or 

liability referred to therein has been adopted in terms of subsection (1) shall 

be conclusive evidence of that fact.” (Emphasis added). 

52 Debates in Hansard56 in 1927 illustrate the growing concern in Parliament 

about disputes and litigation arising from traditional leaders requiring people to 

pay levies to raise the purchase price for land, in the absence of any form of 

consent and accountability. But Parliament was not concerned to achieve 

proper consultation; it merely sought to ensure that native commissioners 

provided the necessary certificates to demonstrate that tribal resolutions had 

been adopted. 

53 Thus, in response to a concern that section 3(1) might require proof of actual 

consultation, the Minister of Justice described the purpose of section 3(2) as 

follows:  

“What happens is that the chief calls together his tribe and the majority decide 

whether the farm shall be bought. Then he gets the certificate of the native 

commissioner who will be there himself or send an official to see that that had 

been done. Then the certificate together with the approval of the Government 

is irrefutable proof that all the necessary steps have been taken. Until all the 

steps have been taken the tribe is not responsible, and the chief is also 

secure. The man from whom the land has been bought knows that he is only 
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secure when all the necessary steps have been taken. Today the seller has 

no security because it has to be proven that the Council has concurred, and it 

is difficult to furnish this proof. Now it is sufficient to have a certificate by the 

native commissioner that the majority of the tribe have agreed and that the 

Government has approved the purchase, and nothing further need to be 

proved in court. The obtaining of the approval of the tribe is somewhat more 

difficult than the present system, but it gives more security, and it will 

therefore be a good thing for the European or the native with whom the chief 

is contracting. I had the same objection as the hon. Member in connection to 

paragraph (1), but I was satisfied by the inclusion of paragraph (2) which puts 

whole matter on a proper basis.”57 (Emphasis added). 

Land-buying syndicates and the 6 natives rule 

54 Mnwana and Capps (in their paper annexed to the answering affidavit in the 

High Court) describe the scale and complexity of land purchases by African 

people in the areas around Rustenburg and Moruleng in the first phase of land 

purchase between 1860 and 1877.58   

55 These purchases largely comprised people buying back land that had been 

surveyed and transferred to white farmers.  Because Black people were 

prohibited from owning land in the Transvaal, most of the purchases took place 

through white missionaries as intermediaries.  In some instances, the funds 

were collected by levying customary communities; in others, multi-ethnic 
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peasants clubbed together to form syndicates that could raise the price to buy a 

farm by selling livestock.   

56 The practice changed between 1877 and 1881, when the Transvaal was briefly 

annexed by the British and placed under the administration of Sir Theophilus 

Shepstone. This led to an important change in ‘native’ land policy, whose terms 

were embodied in the 1881 Pretoria Convention, which ceded control back to 

the Afrikaner state.59  

57 From this point onwards, all Africans in the Transvaal were permitted to buy 

land, thus eliminating the need for white nominees. However, their formal entry 

into the title market was subject to two distinct yet complementary forms of 

trusteeship.  

57.1 First, an appropriate state authority would have to sanction the 

transaction and then assume trusteeship of that property on the African 

purchaser’s behalf.  

57.2 Second, it would only be possible for a land-buying group to acquire title 

via the recognised chief of a designated tribe, acting in his presumed role 

of “traditional custodian” of its communal property.60  

                                            
59

 Mnwana S. and Capps G., ‘“No Chief ever bought a piece of land”: Struggles over property, 

community and mining in the Bakgatla-ba-Kgafela Traditional Authority Area, North West Province’, 
Society, Work and Development Institute University of the Witwatersrand (March 2015) at 13 ff. 
60

 Feinburg, Our Land, Our Life, Our Future: Black South African Challanges to Territorial 

Segregation, 1913-1948, UNISA Press (2015);  Bergh and Feinburg, ‘Trusteeship and Black Land 
Ownership in the Transvaal During the Nineteenth and Twentieth Centuries’,  African Historical 
Review, (2004) 36:1, 170-193; Rogers, Native Administration in the Union of South Africa, 2ed 
Linington, (1949) Authority. 



 
 

 28 

58 The Department of Native Affairs developed a policy called “the Six Native 

Rule”.61 This rule provided that where six or more Black people sought to 

purchase land, they were required to do so on a tribal basis, and that this land 

was then to be registered in the name of the state on behalf of the tribe – not in 

the name of the individuals or group that had actually purchased the land.62  

59 While this rule was only codified in 1936 with the adoption of the Native Land 

and Trust Act, it was strictly applied in practice from 1881,63 including in the 

conversion of farms purchased by missionaries into state trusteeship in the 

name of specific tribes. This lead to major disputes where specific groups had 

collected money to buy land for their exclusive use, only to find it subsumed as 

tribal property. 

60 Mnwana and Capps explain that one of the factors precipitating land purchases 

by Africans in the Transvaal was the dire shortage of land where little to no land 

had been set aside for native reserves.  This situation was exacerbated after 

1913, when proportionately less land in the former Transvaal than in other 
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provinces had been included in the schedule to the 1913 Land Act (the initial 

7%).  

61 The Department of Native Affairs thus had little option but to grant exemptions 

from the Land Act to land-purchasing groups in the Transvaal, particularly until 

more land was ‘released’ by the 1936 Development Trust and Land Act to 

make up the 13%.  However, in doing so, it was in a position to impose onerous 

restrictions on these exemptions – including in the form of the six native rule, 

which governed the purchase of Wilgespruit by the Lesetlheng community 

between 1916 and 1919.64    

62 The Department of Native Affairs required that any group of Black buyers 

greater than six in number, who could be, and in some instances were from 

different ethnic groups, must affiliate with an existing tribe in order to purchase 

land. In this way, buyers were placed under pressure to affiliate with existing 

tribes, failing which their purchases would not be approved.65 

63 In addition, where a homogeneous group of buyers from the same community 

sought to purchase land as partners, rather than for their entire community, 

they were required to have the land registered in the name of their broader 

“tribe” as opposed to their own names, or that of their group.66  
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64 Thus, land buying syndicates were forced to affiliate with officially recognised 

tribes, whether they were part of them or not.67   This led to repeated tensions 

between the land buyer groups and the overarching tribes in whose names 

their land was held in trust.   

65 This has been the subject of repeated litigation by syndicate buyers attempting 

to assert their rights to the specific farms they had purchased against claims of 

chiefly overlordship.  Again, I identify these cases only as part of an historical 

illustration of the disputes arising from attempts by land-buying syndicates to 

assert their rights. 

65.1 In the matter of Petlele v Minister for Native Affairs and Mokhatle,68 

Petlele claimed rectification of a transfer of a portion of land from a 

missionary to the Minister for Native Affairs in trust for the chief of the 

Bafokeng.  Petlele claimed that 28 “natives” represented by his forebear, 

Rampete, had bought the land in 1870. The defendants, conversely, 

claimed that the land was bought by the chief of the Bafokeng, on behalf 

of all the Bafokeng. Smith J concluded that “according to native law it is 

not possible for a section of a native tribe to hold ownership apart from 

the tribe, and remain an integral portion of the tribe. It seems to me to be 
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an absolute negation of the tribal system under which natives are 

living.”69 . 

65.2 In Khunou v Minister for Native Affairs and Mokhatle,70, Khunou, a “petty 

chief” of the Bafokeng, claimed that his predecessor, acting for a “section 

of the tribe” purchased and then moved onto a farm, which was then 

transferred to the Minister for Native Affairs to be held in trust for the 

chief of the Bafokeng and the Bafokeng tribe as a whole. Khunou 

claimed a rectification of the title deed to reflect that the Minister held the 

farm in trust for their section of the tribe exclusively. However, Khunou’s 

claim was rejected on the basis that a petty chief “cannot sue as 

representing a section of the tribe.” 

65.3 Similarly, the 1927 Native Appeal Court judgment Rathibe v Reid and 

Another, which is discussed above, concluded that a native tribe is in law 

a universitas, and that a section of a tribe which is under the same chief 

as the rest of the tribe cannot be recognised as a persona separate from 

the tribe. 

CONTEMPORARY CONTEXT 

66 The Constitution and early democratic legislation in South Africa signified a 

decisive break with the past described above. For example: 

66.1 section 25(6) of the Constitution guarantees that “a person or community 

whose tenure of land is legally insecure as a result of past racially 
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discriminatory laws or practices is entitled, to the extent provided by an 

Act of Parliament, either to tenure which is legally secure or to 

comparable redress”; 

66.2 section 39(3) provides that “the Bill of Rights does not deny the existence 

of any other rights or freedoms that are recognised or conferred by 

common law, customary law or legislation, to the extent that they are 

consistent with the Bill”;  

66.3 section 211(3) provides that “[t]he courts must apply customary law when 

that law is applicable, subject to the Constitution and any legislation that 

specifically deals with customary law.” 

67 IPILRA provides: 

67.1 in section 1, that an “informal right to land” means, inter alia, the use of, 

occupation of, or access to land in terms of tribal, customary or 

indigenous law, or, where the land historically vested in one of various 

organs of the apartheid state, the custom, usage or administrative 

practice in a particular area or community; 

67.2 in section 2(1) that, subject to the Expropriation Act or any other law 

providing for expropriation, no person may be deprived of an informal 

right to land without consent; 

67.3 in section 2(2), that where land is held communally, a person may be 

deprived of a right in that land in accordance with the custom and usage 

of the community; 
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67.4 in section 2(3), that where such a deprivation is caused by a disposal of 

the right in land by the community, the community shall pay appropriate 

compensation to any person so deprived; and 

67.5 in section 2(4), that the custom and usage of a community is deemed to 

require that a decision to dispose of a right may only be taken by a 

majority of the rights-holders at a meeting convened for the purpose of 

considering such disposal and of which they have been given sufficient 

notice, and in which they have had a reasonable opportunity to 

participate. 

68 I acknowledge that the proper interpretation of the Constitution and IPILRA, and 

their application to the facts of this case, lies squarely within this Court’s 

expertise. It is not for me, as an expert witness, to pronounce on those 

questions.  

69 Instead, as someone who has been personally involved in the drafting of 

government policies regarding the development and disposal of land held by 

the state in trust, I explain how those policies have sought, within the context of 

widespread commercial development of such land, to protect the informal land 

rights of sub-groups within broader communities in a way that the tribal 

resolutions of old never could. 
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Government policies and procedures 

70 As explained at the outset, when I was a member of the Department of Land 

Affairs’ Tenure Reform Core Group, I was involved in the development of 

interim procedures and policies for the implementation of tenure reform. 

71 These policies aimed to give effect to IPILRA, and sought most importantly to 

ensure that the people affected – that is, those actually holding rights over the 

land in question, and not by default the entire “tribe” or “traditional community” – 

were required to be consulted and their consent obtained.  

72 I detail each of these policies and procedures below. 

Interim Procedures Governing Land Development Decisions Which Require the 

Consent of the Minister of Land Affairs as Nominal Owner of the Land 

73 These procedures (the “Interim Procedures”), which were approved on 20 

November 1997, and amended on 14 January 1998, are attached marked 

“AC2”. They expressly recognise the de facto ownership and occupation by 

African people of land held in trust by the Minister of Land Affairs as a result of 

previously discriminatory laws and practices. Against that backdrop, they seek 

to clarify the rights and responsibilities involved, and to adopt procedures to 

govern situations where disputes arose. 

74 Pending the development of new legislation to give effect to “the policy of the 

Department that the long term occupants of this land should be treated as 

owners”, and to the fact that various decisions in respect of land are required to 
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be taken by the Minister as trustee or nominee, the Interim Procedures seek to 

provide guidance in respect of such decisions. 

75 They recognise that decisions pertaining to “communal land” are most 

appropriately made by the majority of the members of such communal 

systems.71 Where decisions have been properly taken – that is, where they 

apply to communal land and reflected the views of the majority of rights holders 

– then the Minister’s role would merely be to ratify those decisions. 

76 But in many cases, the Minister’s fiduciary duty as trustee requires her to do 

more, to actively uphold and protect the rights of all beneficiaries, and to ensure 

that her decisions were consistent with the Constitution and legislation, 

including IPILRA. 

77 The Interim Procedures accordingly seek to govern circumstances under which 

decisions pertaining to land development – such as sale, lease and the granting 

of servitudes – are to be made by rights-holders and ratified by the Minister.  

78 Importantly, the Interim Procedures recognise that they “should also enable the 

Department of Land Affairs to ascertain that the decisions taken reflect the 

views of the majority of rights holders and do not jeapordise or undermine the 

rights of any party”, and they make the Minister’s ratification of decisions 

“conditional on advice to this effect”. 

                                            
71

 Communal land refers to land such as grazing land, which is held communally. This equates to access rights 
as included in IPILRA.  Land that is occupied and used by families and individuals, such as homestead and 
cropping fields, would not be subject to this provision, and would require the consent of the holders of the 
occupation and use rights. 
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79 In explaining the nature of group-based land rights, the Interim Procedures 

provide that a critical feature was that “rightful ownership of communal land 

vests not in chiefs, tribal authorities or committees but in the members of the 

group which holds the land”. 

80 The policy is premised on a number of fundamental issues of principle: 

80.1 The first is probably the most important for purposes of this case. It 

provides that any proposed changes to development rights should not 

dispossess people of their land rights without their consent, which implies 

that “any sub grouping of people who have rights (including informal land 

rights as defined by the Act)…must be consulted about the changes 

envisaged” (Emphasis added). 

80.2 Second, because rights-holders have the status of co-owners in respect 

of communal land, the majority of members must agree with proposed 

changes before they proceed; 

80.3 Third, any proposed changes must not transgress the constitutional right 

of equality for women. 

81 The Interim Procedures take special cognisance of IPILRA’s stipulation that 

people who occupy land on a customary basis may not be deprived of their 

informal rights without their consent, except by expropriation.  

82 They explain that the process typically begins when the initiator of a 

development – such as a mining company – approaches the Department to 



 
 

 37 

make land available. Such a company needs to obtain the permission of the 

landowner, and, critically, “needs to be certain that s/he is negotiating with the 

appropriate person to obtain the land.” 

83 Equally importantly, the Interim Procedures understand the Minister, in her 

capacity as the nominal owner of land, and the only person capable of ratifying 

decision ownership and development-related decisions, to bear various 

obligations (some of which can be carried out by officials in her Department): 

83.1 she needed to satisfy herself that the rights of all beneficiaries are 

protected in the decision-making process and that the decisions do not 

contravene the law. 

83.2 this could be done most simply by sending an official to witness and / or 

facilitate the decision-making process, to establish whether and, if so, 

how informal rights have been affected and accommodated, and whether 

the rights of women are affected. 

83.3 a Department official is advised to visit the affected area, gather 

information about the nature of existing land rights and ownership, and to 

be present at meeting/s where the decisions are taken about issues 

which legally required the consent of the owner. The resolutions to be 

passed at such meetings are not described as “tribal” or “traditional 

community” resolutions, but quite deliberately as resolutions by “land 

rights holders”. 
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84 Significantly, the official is advised to speak to informants who could provide 

information on the “levels at which important decisions are taken in the 

community and relations between the various stakeholders.”  

85 The Interim Procedures also explain IPILRA’s meeting requirements, which 

apply to all land development decisions requiring the consent of the owner. 

85.1 The majority of those present or represented at properly convened 

meetings should make the decision, and all rights holders are required to 

be given sufficient notice and a reasonable opportunity to participate. 

85.2 In certain instances, it may be necessary to hold more than one meeting 

or a series of meetings with different stakeholders. 

85.3 Meetings must be as representative as possible, and stakeholders must 

be able to express their point of view in a constructive atmosphere. 

85.4 At an initial meeting with all stakeholders, various preliminary information 

is to be provided, including an explanation that whilst decisions should 

generally be taken by those whose land rights are directly affected by the 

decision, those affected must in turn have due regard to the interests of 

the broader community. 

85.5 At the actual “Land Rights Holders Meeting/s”, the Department official is 

required to ensure that participants are aware who is affected by the 

decision and who has decision-making powers, taking into account that 

the decision should be taken by a majority of those affected, and should 

also take account of the views of others affected. 
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86 The Department official is required to facilitate the taking of a resolution by the 

“community or land rights holders” regarding the proposed development, and 

the resolution is required to, inter alia, identify the land; explain how it will be 

made available to developers; specify the preferred kind of development; 

provide for the administration and distribution of accrued benefits; and reflect “a 

decision on the compensation or alternative accommodation of land rights 

holders whose rights are directly affected”. 

87 Once decisions are taken, the relevant forms annexed to the Interim 

Procedures are to be completed and signed – including the pro forma land 

rights holders’ resolution, the lease agreement, and the agency agreement. 

88 Thereafter, the Department official is required to prepare a submission to the 

Minister providing the background to the resolution and annexing the relevant 

documents and forms and making recommendations for the Minister’s 

approval. 

89 The Interim Procedures set out a detailed checklist of issues that the official’s 

report is required to contain, including, inter alia: 

89.1 whether “a sub grouping of people with land rights (including informal 

land rights) to this specific area” was affected, the determination of which 

should lie with the rights-holders themselves; 

89.2 if so, how those rights will be accommodated, whether through 

compensation, alternative land, the right to participate in the 

development or otherwise; 
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89.3 how consultation took place, whether the process was fair, inclusive and 

free from intimidation, and whether there was genuine agreement to the 

proposed compensation and alternatives; 

89.4 if the shared property of the bigger group was affected, and no subgroup 

had exclusive use rights, then whether all the subgroupings were 

consulted about the proposed change and their representatives were 

present when the decision was taken; 

89.5 a recordal of the number of people that supported and opposed the 

decision (in the absence of consensus), the views of those who opposed, 

and the identity of those people who claim to have been excluded from 

the meeting. 

90 In short, therefore, the Interim Procedures recognise that: 

90.1 the rightful ownership of communal land vests not in chiefs, tribal 

authorities or committees but in the members of the group which holds 

the land; 

90.2 the requirement that the holders of informal rights must consent to the 

deprivation of their informal rights implies that any sub grouping of 

people who have such rights must be consulted and must consent;  

90.3 the Minister bears obligations to satisfy herself that the rights of all 

beneficiaries were protected in the decision-making process; 

90.4 meetings to determine the disposal of land are required to be 

representative and participatory, and the decision should be taken by a 
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majority of those affected, taking into account of the views of others 

affected; 

90.5 a departmental official is required to prepare a report indicating whether 

any sub-grouping of people with land rights was affected – the 

determination of which should lie with the rights-holders themselves – 

and, if so, how those rights will be accommodated, whether through 

compensation, alternative land, the right to participate in the 

development or otherwise. 

The Entitlement of ESTA and IPILRA Rights Holders in Respect of State Land 

Disposal Projects, 1999 

91 This policy (the “1999 policy”), attached marked “AC3”, which is concerned 

primarily with land reform projects, seeks to ensure that people occupying land 

with IPILRA rights or certain categories of ESTA rights should receive “free” 

confirmation of their land rights, and that that the interests of family members 

and adjacent communities will be protected in the event of land disposals. 

92 While the policy was formulated in the context of the need to give priority to 

land reform beneficiaries in the disposal of state land, it recognises three 

particular difficulties in respect of which clear policies and procedures are 

required: 

92.1 the rights of current occupiers of the land under IPILRA and ESTA had, 

in practice, not been sufficiently taken into account in the disposal of 

state land; 
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92.2 the need to prevent the intention of the policy being negated by those 

benefitting from land reform alienating their property once their rights are 

confirmed; and 

92.3 tensions with neighbouring communities or tribes caused by the disposal 

of state-owned land, particularly in conditions of poverty and 

overcrowding. 

93 The 1999 policy makes clear that occupants of state land who qualify as rights 

holders in terms of IPILRA have property rights to the land, of which they 

cannot be deprived “unless they consent, or the rights are expropriated”. 

Moreover, the fact that they are required to be expropriated necessarily implies 

that informal IPILRA rights have a value that must be compensated, which the 

Minister ought to regard as if they are ownership rights for purposes of the 

“free” confirmation of rights. 

94 This approach is justified by, inter alia, the “uncontested departmental policy 

that those with long-term historical rights in communal land or “tribal” land are 

the rightful owners of the land and should not have to “buy” their land”. 

95 The policy recognises two categories of IPILRA rights holders: 

95.1 those whose rights derive from communal and traditional systems who 

should qualify for “free” transfer in state land disposal projects; 

95.2 those who had been in beneficial occupation – that is, “as if they are 

owners”, without force and without the owner’s permission – for more 
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than 5 years prior to December 1997 (and many of whom have lived in 

this way for generations). 

96 Its proposed solution to the fact that the rights of IPILRA rights-holders had 

been insufficiently taken into account in state land disposal was accordingly to 

ensure that IPILRA rights holders in land reform projects involving the transfer 

of state land would be entitled to free transfer of the land they currently occupy 

and use. 

97 Thus, in short, the key feature of the 1999 policy for present purposes was the 

requirement that holders of informal rights under IPILRA were to be treated as if 

they were owners. 

State Land Lease and Disposal Policy, 2013 

98 Most recently, the Department of Rural Development and Land Reform 

published the State Land Lease and Disposal Policy (the “2013 Policy”), 

attached marked “AC4”. 

99 The 2013 Policy is grounded in historical context, recognising that the root of 

the land question today is the dispossession of the majority of South Africans, 

and that the policy seeks to reverse issues of historical exclusion and 

inequitable access to land. 
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100 Chapter 3 of the 2013 Policy deals expressly with the question of commercial 

developments on state-owned land, including mining, tourism, entertainment 

and township development, 

101 It explains that, since 1994, government policy has recognised inhabitants of 

former homelands as the rightful owners of the land they occupy, irrespective of 

what the Deeds Registry may say. It also recognises that IPILRA was passed 

precisely to protect these rights. 

102 It explains that, since 1999, the Department’s policy position has been to 

ensure that the proceeds of long term leases on communal land are paid 

directly to affected communities. However, it simultaneously emphasises that 

the Department retains an obligation to keep up to date information on such 

leases. 

103 The 2013 policy distinguishes between: 

103.1 the development of land which was allocated to a traditional community 

prior to 1994, in respect of which consultation with the community 

concerned is required “in accordance with the procedures issued in 

terms of [IPILRA]”; and 

103.2 the development of land where people have enjoyed informal land rights, 

in respect of which “such persons” – and not merely the community of 

which they form part – “shall also be consulted in accordance with the 

same procedures”. 
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104 The only procedures of which I am aware that have been issued in terms of 

IPILRA are the Interim Procedures described in detail above. 

105 The policy requires the prospective lessee or land developer to initiate and 

manage the consultation process and to cover the costs of meetings, and the 

Department is obliged “to assist the land development applicant or prospective 

lessee in identifying the correct community to be consulted, where such 

community exists”. 

106 Thus, the 2013 policy continues to recognise the existence of subgroups as the 

potential holders of informal land rights, as distinct from traditional communities, 

and requires compliance with IPILRA, and the procedures issued in terms of it, 

whenever a development threatens to affect the rights of such a subgroup. 

CONCLUSION 

107 In this affidavit, I have illustrated that the historical context is one characterised 

by: 

107.1 autocratic rule by chiefs facilitated by colonial conquest; 

107.2 the creation of tribes as a mechanism of colonial and apartheid rule and 

control; 

107.3 exclusion of Black people from ownership of land, and a formal system of 

trusteeship which further entrenched the rights only of tribes to own land; 

and 
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107.4 the inadequacy and ineffectiveness of tribal resolutions to give effect to 

the democratic will of members of communities. 

108 In contrast, the contemporary context is one characterised by an express 

attempt in government policy to break with the past, and to stipulate procedures 

that require, in the absence of expropriation, the consultation and consent of 

sub-groups within defined traditional authorities before the disposal of their 

informal rights. 
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