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FOUNDING AFFIDAVIT: ADMISSION AS AMICUS CURIAE 

I, the undersigned,  

MDUMISENI DLAMINI 

do hereby make oath and state that:  

1 I am a 64-year-old resident of Sigidi Village, Bizana, Eastern Cape. I am an 

elder of the Umgungundlovu community (Umgungundlovu) and an isiBonda 

(sub-headman) of Sigidi Village. I am the 5th applicant in the matter of Duduzile 
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Baleni and 128 Others vs the Minister of Mineral Resources and Six Others 

currently pending before the Gauteng Division of the High Court in Pretoria 

under case number 73768/2016 (the Baleni matter). I deposed to an affidavit 

in the Baleni matter supporting the relief sought. 

2 I bring this application in my personal capacity. I also bring this application: 

2.1 on behalf of the applicants in the Baleni matter; 

2.2 on behalf of the Umgungundlovu Community; and 

2.3 in the public interest. 

3 The facts contained in this affidavit are true and correct and within my personal 

knowledge unless the context provides otherwise.  

4 Where I make submissions of a legal nature I do so on the advice of my legal 

representatives.  

5 This affidavit is structured as follows: 

5.1 I set out my interest in this matter; 

5.2 I summarise the legal submissions I intend to advance if admitted as an 

amicus curiae; and 

5.3 I summarise the expert evidence sought to be introduced and justify its 

admission. 
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THE BALENI APPLICANTS’ INTEREST IN THE MATTER 

6 This affidavit is brought in support of two related applications in the matter of 

Grace Masele Maledu and Others vs Itereleng Bakgatla Mineral Resources 

(Pty) Ltd and Another CCT 265/17 (“the Itereleng matter”):  

6.1 An application in terms of Rule 10 of the Rules of this Court for 

admission as an amicus curiae; and 

6.2 An application in terms of Rule 31 for the admission of expert evidence 

contained in an affidavit prepared by Dr Aninka Claassens. 

7 The Itereleng matter concerns an application to evict certain residents of 

Lesetlheng village (the Lesetlheng residents) from their ancestral land to 

enable the respondents (the Itereleng mining companies) to conduct 

platinum mining, together with ancillary relief and costs. The eviction order was 

granted by the High Court. After the Supreme Court of Appeal refused leave to 

appeal, the applicants sought leave to appeal to this Court. This Court has set 

the matter down for oral arguments on 24 May 2018. I am advised that this 

application will be served and filed on 11 May 2018, 5 days after the lodging of 

the respondents’ legal submissions on 4 May 2018.  

8 The Umgungundlovu community own and occupy pristine land along the Wild 

Coast between Port Edward, KwaZulu Natal, and the Mkhambathi Nature 

Reserve in the Eastern Cape. We have owned this land for generations – and 

successfully defended our land against Apartheid infringements through 

Nonqulwani (often called the Pondo Revolt). This land is an important resource 
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to our community and is central to the livelihoods and subsistence of many 

community members. The land is utilised for residences, for grazing of 

livestock, and for the cultivation of crops. We also depend on the land for our 

water supply and its natural resources which include building materials, 

firewood, edible or medicinal fruits and plants and fish and shellfish. 

9 Transworld Energy and Mineral Resources (SA) Pty Ltd (TEM) has applied to 

conduct open-cast sand mining for titanium on some 2 859 hectares of our 

land. The strip of coastal land TEM seeks to excavate is 22 kilometres long and 

about 1.5 kilometres wide from the high water mark. TEM’s application is called 

the Xolobeni Mineral Sands Project, named after the central Xolobeni village 

that will be the first to be mined if the mining right is awarded. 

10 The Baleni applicants have argued that no mining right may be granted over 

our land without our consent in terms of our customary law and the Interim 

Protection of Informal Rights to Land Act 31 of 1996 (IPILRA).  

11 TEM and the Department of Mineral Resources deny this. They argue that 

customary communities have no right to consent prior to mining and that the 

relevant authority to be consulted regarding the mining right application is 

iNkosi Lunga Baleni of the Amadiba Traditional Council.  

12 The Baleni applicants have therefore applied to the High Court for a declaratory 

order that: 
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12.1 no mining right may be granted over their land unless and until the 

provisions of IPILRA are complied with, or the Minister of Mineral 

Resources has expropriated our land; and 

12.2 that IPILRA requires compliance with the specific provisions of the Baleni 

applicants’ customary law. 

13 The Bench Marks Foundation NPC is a joint applicant in the Baleni application, 

and lead evidence regarding the disastrous effect that mining has had on 

customary communities across South Africa where free, prior and informed 

consent has not been recognised. 

14 A copy of the Baleni applicants’ notice of motion is annexed hereto marked 

MD1.  

15 The matter was argued before the High Court in Pretoria on 23 and 24 April 

2018. Judgment was reserved, and is still pending. 

16 We are concerned that the Itereleng matter may set precedent that will affect 

our rights and the rights of other communities. We also believe that our 

experience and arguments will assist this Court in considering the Itereleng 

matter.  

17 We therefore seek this Court’s leave to make submissions in the Itereleng 

matter regarding the legal requirement of customary communities’ free, prior 

and informed consent (subject to expropriation) under domestic, international, 

and foreign law. 
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18 We also apply to admit Dr Aninka Claassens’ expert evidence as the proper 

interpretation of section 25(6) of the Constitution and IPILRA require 

appreciation of: 

18.1 South Africa’s historical context; and  

18.2 the policies that seek to give effect to IPILRA. 

19 The Baleni applicants’ submissions do not and will not repeat the submissions 

of the parties to this matter. 

20 Our attorneys wrote to the parties to seek their consent to our involvement as 

amicus curiae. A copy of the letter seeking consent is attached marked MD2.  

20.1 The Lesetlheng residents indicated they had no objection to our 

admission. A copy of their correspondence is annexed hereto marked 

MD3. 

20.2 The Itereleng mining companies did not consent to our admission on the 

grounds that the submissions that we intend to make have no bearing on 

the present dispute. A copy of their correspondence is annexed hereto 

marked MD4. 

21 As the parties did not all consent, we hereby bring this application to be 

admitted by this Court as amicus curiae.  
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LEGAL SUBMISSIONS 

22 Without repeating the arguments made by any other party in this matter, the 

Baleni applicants seek to advance the following submissions: 

22.1 First, that the provisions of IPILRA must be complied with prior to the 

award of a mining right. 

22.2 Second, that compliance with the provisions of IPILRA entails the 

consent of all the affected rights holders except where the affected rights 

holders have taken a decision in terms of their customary law to consent 

to the deprivation or the land is expropriated. 

22.3 Third, that these contentions regarding the application and interpretation 

of IPILRA are supported by regional law, international law, and foreign 

law.  

23 I deal with each of these contentions below. 

IPILRA must be complied with  

24 Section 25(6) of the Constitution provides the following: 

“A person or community whose tenure of land is legally insecure as a result 

of past racially discriminatory laws or practices is entitled, to the extent 

provided by an Act of Parliament, either to tenure which is legally secure or 

to comparable redress.” 
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25 Section 211(3) of the Constitution provides that the “courts must apply 

customary law when that law is applicable, subject to the Constitution and any 

legislation that specifically deals with customary law.” 

26 IPILRA specifically gives effect to section 25(6)’s requirement of secure tenure 

for customary land rights holders.  

27 Section 2 of IPILRA provides that no informal land right holder may be deprived 

of their rights without their consent. Where such consent is not granted, it may 

be overridden in only two ways: 

27.1 through section 2(4) of IPILRA, which provides for a deprivation in terms 

of the custom and usage of a community, provided that such custom 

shall be deemed to include the minimum requirement of a majority 

decision of the affected rights holders; or 

27.2 through expropriation. 

28 As with the Baleni matter, an issue in the Itereleng application is whether 

IPILRA must be complied with prior to mining. The High Court ruled that section 

5(3) of the MPRDA entitles a mining right holder to access land governed by 

IPILRA with or without consent.1  

29 If this finding is upheld by this Court, it will cause grave prejudice to the Baleni 

applicants and communities across South Africa. The Baleni applicants 

                                            
1
 Judgment of Gutta J at p 17 para 22, Record vol 12 p 1146. 
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therefore seek leave to make submissions why the finding should not be upheld 

by this Court.  

30 It is correct that section 5 of the MPRDA creates a limited real right in favour of 

a mining right holder. Where such a right is granted over land held under 

informal land rights as defined by IPILRA, the award of a mining right clearly 

amounts to a deprivation of such informal land rights. 

31 Under the plain language of IPILRA, such a deprivation may only occur with 

consent or through expropriation.  

32 The Itereleng mining companies, and the Court a quo, submit that where such 

a deprivation occurs for mining, IPILRA need not be complied with.  

33 The Baleni applicants argue that this position is incorrect on the following 

grounds: 

33.1 The plain text of IPILRA requires consent. While the MPRDA expressly 

overrides the common law, it does not purport to override other statutes 

or customary law. The consequence is that IPILRA must be complied 

with prior to the grant of a mining right. 

33.2 The purpose and context of both IPILRA and the MPRDA support the 

Baleni applicants’ interpretation:  

33.2.1 IPILRA was enacted to secure the constitutional right of tenure 

for those living on community land. It was intended to prevent 

the state and private parties from undermining those rights. 
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There is no basis to read IPILRA restrictively to undermine its 

core purpose. 

33.2.2 The MPRDA was enacted to make the state the custodian of the 

country’s mineral wealth to ensure that minerals are exploited in 

a manner that redresses inequalities. The purpose of the 

MPRDA is advanced, not inhibited, by reading it together with 

IPILRA. Unlike common-law land owners, there is no suggestion 

that customary-law land rights holders have unjustly sterilised 

minerals or inordinately benefitted from their exploitation. 

Indeed, historically they have faced the opposite: forced 

removals when minerals are found beneath them. IPILRA 

merely affords a group of particularly vulnerable owners, who 

have a particularly close cultural connection to their land, special 

protection as required by the Constitution.  

33.2.3 Moreover, requiring consent in terms of IPILRA does not 

frustrate the other goals of the MPRDA to ensure that minerals 

are beneficially exploited. If a community refuses to consent in a 

manner that inhibits the achievements of those goals, the 

Minister is entitled to expropriate their land under s 55. IPILRA 

does not remove that right, and indeed is expressly subject to it. 

34 In short, the MPRDA and IPILRA are not in tension. They are both 

transformative pieces of legislation that are meant to redress past injustices. 

They best achieve that shared purpose by being read in harmony. As set out 
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below, that interpretation is also the only one that is consistent with 

international law. 

35 While the Lesetlheng residents do raise the issue of IPILRA rights, the Baleni 

applicants’ submissions differ from the Lesetlheng residents’ in at least the 

following ways: 

35.1 The Baleni applicants submit that the very award of a mining right is a 

deprivation as contemplated by IPILRA as it creates a limited real right 

over the surface of the land at the time the right is awarded. IPILRA must 

therefore be complied with prior to the award of a mining right.  

35.2 The Baleni applicants do not accept that the mere award of a mining right 

amounts to an expropriation. If it did, the provisions of section 55 of the 

MPRDA, which expressly provide for expropriation, will be rendered 

meaningless. 

35.3 The Lesetlheng residents do not raise the issue of customary law land 

rights. The Baleni applicants argue that as customary law is subject only 

to statutes that expressly regulate it, the MPRDA does not limit rights 

under customary law protected by IPILRA. 

What compliance with IPILRA entails 

36 If consent is required prior to the award of a mining right, or even prior to the 

commencement of mining, what does consent in terms of IPILRA entail?  
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37 In the Itereleng matter, the Itereleng mining companies argue that the stroke of 

a traditional leader’s pen can extinguish IPILRA rights. Similarly, in the Baleni 

matter, TEM and the Department of Mineral Resources argue that the 

appropriate body to be consulted is the Amadiba Traditional Council.  

38 While the Baleni applicants do not object to consultation with the traditional 

council, we argue this is insufficient to comply with our customary law. This is 

particularly so as iNkosi Lunga Baleni is a director of TEM as evidenced by the 

excerpt of the CIPC report annexed hereto marked MD5. We have therefore 

sought declaratory relief in our application regarding the obligation to comply 

with our customary law to comply with IPILRA, as well as declaratory orders 

regarding the nature of our customary law.  

39 Again, we believe this position is evident from the plain language of IPILRA 

read with the Constitution’s enshrinement of customary law. To properly 

understand the mischief that IPILRA sought to address, however, we wish to 

admit the expert affidavit of Dr Aninka Claassens.  

40 Briefly, this affidavit sets out the history of treatment of customary law land 

rights prior to South Africa’s democratic dispensation, including: 

40.1 the entrenchment of the autocratic powers of traditional leaders under 

colonialism and apartheid; 

40.2 the effect of trusteeship on black land ownership; and 
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40.3 the manner in which ‘tribal’ resolutions affected the encumbrance and 

disposal of land owned by black people. 

41 Having detailed the mischief at which section 25(6) and IPILRA was aimed, Dr 

Claassens then details the policies that have sought to uphold IPILRA’s 

protections with a particular emphasis on the Interim Procedures Governing 

Land Development Decisions Which Require the Consent of the Minister of 

Land Affairs as Nominal Owner of the Land (the IPILRA procedures). 

42 Broadly, the IPILRA procedures, which are still in place today, require at 

minimum the consultation and consent of the members of the group which 

holds the land, including, where necessary, the decision of a subgroup. They 

also place a duty upon the Minister of Rural Development and Land Reform to 

ensure that a Department official oversaw the process to satisfy the Minister 

that the rights of all beneficiaries were protected in the decision-making process 

and that the decisions did not contravene the law. 

43 The continued application of these procedures was recently affirmed in the 

Department of Rural Development and Land Reform’s 2013 State Land Lease 

and Disposal Policy (the 2013 Policy). It provides that where commercial 

developments are proposed on communal land formally held by the state, the 

procedures issued in terms of IPILRA must be complied with.  

44 In the Itereleng application, it is clear that the IPILRA procedures were 

accepted as applicable over the Farm Wilgespruit 2 JQ. The land rights holders’ 

resolution of 2003 reflects the Department’s enforcement of the policy (albeit 
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inadequately) when the Itereleng companies sought permission for 

prospecting.2 When it came to the lease for mining, however, no attempt to 

comply with the interim procedures was made.3 The only record regarding 

IPILRA compliance was a resolution with one signatory: Kgosi Pilane. This is 

precisely the approach that IPILRA and the IPILRA procedures reject. 

45 As this Court recently held, “National policy is not inconsequential.”4 Where a 

policy is in place, state officials cannot merely ignore it. They must either act in 

accordance with the policy or have a reasonable, clearly articulated basis for 

deviating from it.5 

46 It is evident that the Minister merely ignored the IPILRA procedures in signing 

the lease over Wilgespruit 2 JQ. There is no effort to establish why this was 

reasonable. This is particularly troubling given the historical injustice that 

IPILRA, and the procedures developed to give effect to it, sought to address.  

47 This is highly relevant to this Court’s consideration of the matter. In addition, 

any finding by this Court on this issue will have weighty implications for the 

Baleni applicants and communities like us. 

                                            
2
 FA20, Record vol 2 p 165 – 169. 

3
 FA24, Record vol 2 p 179. 

4
 Electronic Media Network Limited and Others v e.tv (Pty) Limited and Others (CCT140/16; 

CCT141/16; CCT145/16) [2017] ZACC 17; 2017 (9) BCLR 1108 (CC) para 30. 

5
  Kaunda and Others v President of the Republic of South Africa and Others 2005 (4) SA 235 (CC), 

paras 99, 127, and 210; MEC for Agriculture, Conservation, Environment and Land Affairs v Sasol 
Oil (Pty) Ltd and Another 2006 (5) SA 483 (SCA) para 19. 
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48 The parties have not meaningfully canvassed the history that IPILRA sought to 

address, and no parties have made reference to the policies put in place to 

uphold IPILRA rights. It is submitted that these submissions will be useful to 

this Court in considering the Itereleng application.  

FPIC in international and foreign law 

49 Our Constitution provides that courts must prefer any reasonable interpretation 

of legislation that is consistent with international law over an alternative 

interpretation that is inconsistent with international law. It also provides that 

when considering the Bill of Rights, courts must consider international law and 

may consider foreign law. 

50 International and foreign law is directly relevant to whether IPILRA applies, and 

what compliance with IPILRA entails. There is a strong consensus across 

multiple international instruments that indigenous communities like the Baleni 

applicants have a right to grant or refuse their free, prior and informed consent 

to any development that will significantly affect them. This right, it seems, also 

applies to the Lesetlheng residents. 

51 Free, prior and informed consent (FPIC) is mandated both by treaties South 

Africa has ratified, by “soft law” that, while not directly binding, supports and 

informs South Africa’s direct international law obligations, and by relevant 

foreign law. 
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52 If granted admission as amici, the Baleni applicants seek leave to make written 

and oral submissions regarding FPIC in international and foreign law. Given the 

Constitution’s regard for international and foreign law, these submissions are 

plainly relevant to this Court in considering the Itereleng application. No parties 

to the Itereleng application have raised issues relating to international or foreign 

law.  

53 Our submissions on international and foreign law will canvass the following: 

53.1 There are four sources that directly bind South Africa to ensure that it 

provides FPIC to people whose culture, land and livelihoods are 

threatened by development: 

53.1.1 The Convention on the Elimination of All Forms of Racial 

Discrimination (CERD); 

53.1.2 International Covenant on Economic Social and Cultural Rights 

(ICESCR); 

53.1.3 The International Covenant on Civil and Political Rights 

(ICCPR); and 

53.1.4 The African Charter on Human and People’s Rights (African 

Charter). 

53.2 There are also multiple sources of soft international law that support the 

obligation to obtain free, prior and informed consent: 

53.2.1 The UN Declaration on the Rights of Indigenous Peoples; 
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53.2.2 The findings of the UN Special Rapporteur on the Situation of 

Human Rights and Fundamental Freedoms of Indigenous 

People; 

53.2.3 The International Labour Organisation Indigenous and Tribal 

Peoples Convention (ILO Convention);  

53.2.4 The Inter-American Commission and the Inter-American Court 

have repeatedly found that free, prior and informed consent is 

required for projects that affect the land or resources of 

indigenous people; and 

53.2.5 The World Bank’s Environmental and Social Framework 

requires free, prior and informed consent for major development 

projects. 

53.3 Domestic courts, including those of Colombia, Belize, and Canada, have 

concluded that their constitutions, read in light of international law, 

require free, prior and informed consent.  

54 The international law is unambiguous: South Africa may only lawfully grant a 

mining right over the customary land if they have given their free, prior and 

informed consent. Granting mining rights without such consent would violate 

South Africa's international obligations. In terms of s 233 of the Constitution, 

this Court must adopt the Baleni applicants’ interpretation of IPILRA and the 

MPRDA as it is the only interpretation consistent with international law.  
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55 If admitted as amici, we intend to elaborate upon these submissions in writing 

and, if allowed, orally.  

APPLICATION FOR ADMISSION OF EVIDENCE 

56 Dr Claassens evidence addresses the following issues: 

56.1 The historical context against which this case needs to be understood, 

namely: 

56.1.1 The superimposition by the colonial and apartheid state of tribal 

identities on rural people regardless of their actual mode of 

organisation, and the centralisation of unaccountable powers in 

traditional leaders at the expense of countervailing land rights, 

including customary land rights and systems of accountability; 

56.1.2 The use of tribal resolutions as a mechanism to trump the 

decision-making authority of sub-groups subsumed within tribes, 

and at various levels of customary authority, and as a 

mechanism used by the state to avoid interrogating actual 

processes of consultation by deeming the report of the Native 

Commissioner to be presumptively correct;  

56.1.3 The manner in which land-buying syndicates, particularly in the 

former Transvaal after 1913, were forced to affiliate with tribes in 

order to be granted permission to buy land; and 
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56.1.4 The challenge levelled by African people to the autocratic nature 

of chiefly power and their attempts to assert their land rights, as 

palpably illustrated in various Native Appeal Court Judgments. 

56.2 How various government policies, adopted in pursuance of the 

Constitution and IPILRA, sought to break from this oppressive and 

unequal past. 

57 There are two bases on which the expert evidence of Dr Claassen can be 

admitted in this Court: 

57.1 Rule 31 of this Court’s rules provide that an amicus curiae properly 

admitted shall be entitled to canvass factual material that is relevant, 

does not appear on the record provided such facts are either common 

cause or incontrovertible or are of an official, scientific, technical or 

statistical nature capable of easy verification. 

57.2 Rule 30 incorporates various provisions of the old Supreme Court Act. 

That includes s 22 which applies to power of courts on appeals. The 

current version of that provision is s 19 of the Superior Courts Act 10 of 

2013. It permits a court on appeal to “receive further evidence”. Evidence 

under this provision should only be admitted in exceptional 

circumstances. Such evidence must be weighty and material to be 

believed. In addition, whether there is a reasonable explanation for its 

late filing is an important factor. The ultimate standard is the interests of 

justice. 
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58 Dr Claassens evidence qualifies for admission under either Rule 30 or Rule 31. 

It is expert historical evidence that largely records basic historical premises that 

are not seriously disputed by scholars. The evidence concerning government 

polic is also official in nature. Dr Claassens is merely describing and explaining 

official government documents. In short, her evidence is scientific and 

incontrovertible. 

59 Alternatively, it is weighty and to be believed. It is only filed now because I only 

became aware of this case when it was pending before this Court. It provides 

the necessary historical context for the interpretation of IPILRA, the MPRDA 

and customary law. This Court has regularly referred to historical materials to 

understand and interpret constitutional and statutory provisions. Expert 

evidence on that history can only assist the Court to fulfil its constitutional 

duties. Its admission will not cause prejudice to the parties who should be 

afforded an opportunity to respond to it, with both expert evidence and written 

submissions. 

60 We therefore submit that Dr Claassen’s evidence regarding the history of 

customary land dispossession, and current national policy are highly relevant to 

the present matter.  

CONCLUSION 

61 In the circumstances, I respectfully submit that the Baleni applicants’ 

submissions will be different from those of the parties before the Court and will 
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be of assistance to this Court in deciding this matter. So too will the expert 

evidence of Dr Claassens. 

62 I therefore pray for an order in terms of the Notice of Motion. 

 

 

________________________ 

MDUMISENI DLAMINI 

 

 

I certify that the deponent has acknowledged that they know and understand the 

contents of this affidavit which was signed and sworn to before me at 

______________________ on ______________________ 2017, the regulations 

contained in Government Gazette Notice No. R1258 of 21 July 1972, as amended, 

and Government Notice No. R1648 of 19 August 1977, as amended, having been 

complied with. 

 
 

_________________________ 

COMMISSIONER OF OATHS 


