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FOUNDING AFFIDAVIT:  

APPLICATION TO BE ADMITTED AS AMICUS CURIAE 

 

I, the undersigned 

EMILY TJALE 

Hereby make oath and say: 

 

1. I am the National Director of the Land Access movement of South Africa 

(LAMOSA), a public interest non-governmental organisation with its head office at 

62 Marshall Street, 530 Khotso house, Marshalltown, Johannesburg 

2. The facts contained herein are, to the best of my knowledge, true and correct and, 

unless otherwise stated or indicated by the context, are within my personal 



knowledge. Where I make legal submissions, I do so relying on the advice of my legal 

representative and in the belief that it is correct. 

3. This affidavit is filed in support of an application: 

3.1. In terms of Rule 16 for admission of LAMOSA as amicus curiae in the above 

matter; and 

3.2. In terms of Rule 31, to be admitted to canvass factual material that is relevant, 

does not appear on the record and are either common cause or 

incontrovertible.  

4. The affidavit is structured as follows: 

4.1. Part I describes LAMOSA’s interest in this matter; 

4.2. Part II summarises the legal submissions LAMOSA intends to make; 

4.3. Part III sets out the evidence on the customary law of the Bakgatla ba 

Kgafela that LAMOSA seeks leave to introduce; and 

4.4. Part IV deals with the procedural requirements for admission. 

 

I LAMOSA’S INTEREST 

5. LAMOSA is an independent federation of Community Based Organisations (CBOs) 

advocating for land and agrarian rights, and substantive democracy through 

facilitating sustainable development.  



6. LAMOSA, in partnership with the government and other civil society organisations, 

work in four provinces: Limpopo, Mpumalanga, Northwest and Gauteng. It first came 

into existence as the Transvaal Land Restoration Committee with the support of the 

Rural Action Committee in 1991, with founding members drawn from community 

which were forcibly removed by the apartheid government in the former Transvaal 

region. 

7. LAMOSA was formally registered as a non-profit organisation in 2001. Its 

constitution caters for community membership and individual membership. Many of 

its members are representatives of communities who were forcefully removed from 

their ancestral land by the apartheid government. Other members represent 

communities or are CBOs on communal land in the former homelands. Many regard 

themselves as being and living under the jurisdiction of customary law, and the 

institutions under customary law. 

8. As a result, LAMOSA has become deeply involved in advocating for the proper and 

constitutionally sound application of living customary law in these communities. We 

have made submissions to departments and parliament, and held workshops and 

trainings relating to all current and future legislation dealing with customary law and 

communal land rights. 

9. LAMOSA’s constitution underscores its commitment to ensuring progressive land 

reform in South Africa. The preamble states that: 

“We, the Rural dispossessed people of South Africa have borne the brunt of 

colonial, apartheid and Bantustan regimes’ forced evictions from our land, 

destruction of our homes, abject poverty and starvation, oppression, 

exploitation and abuse in private farms. We have suffered from the migrant 



labour systems that have resulted in the collapse and destruction of the 

African family structure and life.” 

10. In recent years, LAMOSA has increasingly focussed on working with mining-affected 

communities as the deprivation of land rights on communal land through the granting 

of mining rights have become a serious flashpoint in the provinces where we work. 

Indeed, on 2 April 2014, LAMOSA, with partners MACUA (Mining Affected 

Communities United in Action) and the Alliance for Rural Democracy, wrote to then 

President Zuma requesting him to send the Minerals and Petroleum Resources 

Development Amendment Bill back to parliament for reconsideration as we 

contended that the parliamentary process did not afford our constituent communities a 

meaningful opportunity to participate. President Zuma responded by sending the Bill 

back to Parliament. 

11. LAMOSA was the successful applicant in proceedings before this Court in the matter 

of Land Access Movement of South Africa and 5 Others v The Chairperson of the 

National Council of Provinces and 14 Others [2016] ZACC 22; 2016 (5) SA 635 

(CC); which dealt with the constitutionality of the Restitution of Land Rights 

Amendment Act 15 of 2014. 

12. In September 2016, LAMOSA successfully applied to be a party before the 

Commission of Enquiry into the Traditional Leadership Disputes in Respect of the 

Bakgatla ba Kgafela community under the chairpersonship of Judge George 

Maluleke, a Commission appointed by the Premier of the North West Province in 

terms of s 127(2)(e) of the Constitution (the Maluleke Commission). The relevant 

gazette as published is attached marked ET1.  The Commission was reconstituted in 



December 2017 after the passing of its chairperson under the leadership of Adv Sesi 

Baloyi (the Baloyi Commission). 

13. LAMOSA’s interest in the Commission’s enquiry was not into the dispute over the 

rightful traditional leader, but rather in the aspects of the enquiry relating to “the role 

of the 32 villages under Moruleng in the acquisition-making process”
1
 and “the flow 

of financial benefits in any transactions concluded with any third party in the name of 

or on behalf of Bakgatla ba Kgafela by any person”.
2
  In addition, the terms of 

reference stressed that “in considering the content of customary law, the commission 

shall be enjoined to apply sections 39(2) and 212 of the Constitution and any relevant 

case law”.
3
 LAMOSA was particularly interested in assisting the Commission in 

understanding both the nature and the content of the applicable customary law, and 

engaged the parties and witnesses on this topic. 

14. LAMOSA was admitted as a party before that Commission on the basis of its interest 

in promoting the land and resource rights and development of the people living in the 

former homelands, and its broad and deep experience of how the expansion of mining 

in our geographical area of work has negatively impacted upon the land rights of 

customary land rights holders.  

15. It is for the same reason that LAMOSA seeks to be admitted as amicus curiae in the 

present matter. We work with many communities who face the granting of mining 

rights on their land or who are being relocated for the exercise of those rights. We 

have observed the challenges of these communities in understanding where and how 

their customary and other informal land rights are protected in relation to the 

                                                           
1
 Schedule 1 to the Extraordinary Gazette No 7657 of 15 June 2016, at para 1.8. 

2
 Ibid at para 1.9. 

3
 Ibid at para 1.10. 



implementation of the Mineral and Petroleum Resources Development Act 28 of 2002 

(MPRDA). We have extensive experience in supporting communities in the processes 

of engagement with mining companies and, in particular, in seeking to assert their 

rights when companies choose to deal with the traditional structures of the broader 

community exclusively.  

16. Before the Maluleke and then Baloyi Commissions, we brought our experience in 

ascertaining and promoting living customary law and its interplay with statute law, in 

particular in relation to traditional land governance, to bear. We believe that we have 

been of great assistance to that Commission, while never weighing in on the factual 

disputes concerning the rightful traditional leader of the Bakgatla. 

 

II LEGAL SUBMISSIONS TO BE MADE BY LAMOSA 

17. The legal submissions which LAMOSA intend to make can be summarised under two 

headings. 

18. The impact of the MPRDA on customary law rights: - 

18.1. Under the Constitution, customary law is recognised as an independent source 

of law; a system of norms and rules that give rise to rights, including access, 

use and ownership rights to resources. 

18.2. In terms of s 211(3) of the Constitution, customary law is subject only to the 

Constitution and “legislation that specifically deals with customary law”. 

General legislation that does not directly deal with customary law cannot 

extinguish customary law rights. 



18.3. The MPRDA is not legislation envisioned in terms of s 211(3) of the 

Constitution. It does not purport to regulate customary law (while it makes it 

plain in s 4(2) that it does prevail over common law). 

18.4. Thus, any customary law rights to access and use of land cannot be 

extinguished by the MPRDA, without more. 

18.5. IPILRA is legislation as envisioned by s 211(3) of the Constitution and should 

therefore be understood as giving effect to the constitutional protection of 

customary law and the protection of insecure tenure envisioned in s 25(6) of 

the Constitution. 

19. Applying the law of the Bakgatla ba Kgafela to the facts:- 

19.1. Establishing the contents of the customary law of the Bakgatla ba Kgafela 

community with regards to decisions affecting land IPILRA requires the Court 

to take into account historical and present practice, consistency with the Bill of 

Rights and the possibility of developing the customary law to fit the changing 

needs of the community. 

19.2. On this test, the customary law of the Bakgatla ba Kgafela in terms of 

decisions over land require, as a first step, the consent of the directly affected 

individuals to be sought, before consultation happens with those villages that 

will not be directly affected, then with the dikgosana, the traditional council 

and, finally, approved by the kgotha kgothe. 

19.3. The decision taken by tribal resolution on 28 June 2008 cannot be said to have 

extinguished the customary rights of the Applicants. 



19.4. Should the Court find, with the Respondents, that the Applicants’ rights to 

land were extinguished (or deprived) earlier upon the awarding of the mining 

right to IBMR, then IPILRA and customary law should have been complied 

with prior to such an award being made. 

20. LAMOSA submits, with respect, that these legal issues are clearly relevant to the 

dispute and substantially different from the submissions raised by either of the parties. 

 

III CUSTOMARY LAW OF THE BAKGATLA BA KGAFELA COMMUNITY 

21. In this Part I first explain why the evidence that LAMOSA seeks to introduce is 

relevant to this matter.  I then set out the evidence of the content of the Bakgtla ba 

Kgafela customary law. 

 

Relevance of Customary Law 

22. In the current dispute before the Court, the content of the applicable customary law is 

relevant for two reasons. 

23. First, the Respondents argue that the Applicants’ rights to the land in question were 

deprived (or indeed extinguished) either by the granting of the mining right, or in 

terms of customary law at a meeting held on 28 June 2008, a so-called kgotha 

kgothe.
4
  

                                                           
4
 Respondents’ Heads of Argument at para 14.9. 



24. Second, both parties debate compliance with the Interim Protection of Informal Land 

Rights Act 31 of 1996 (IPILRA).  IPILRA requires compliance with the customary 

law of decision making of the community. Section 2(2) requires that “where land is 

held on a communal basis, a person may, subject to subsection (4), be deprived of 

such land or right in land in accordance with the custom and usage of the 

community”.  

25. The contents of such customary law, LAMOSA will submit, are thus clearly relevant 

to these proceedings. 

26. LAMOSA has perused the record of proceedings before the Court and could find no 

evidence relating to the content of the applicable customary law of the Bakgatla ba 

Kgafela community beyond the convening of a kgotha kgothe.
5
 In contrast, the public 

record of proceedings of the Maluleke and Baloyi Commissions are replete with rich 

and detailed descriptions of the contents of the customary law of decision-making of 

the Bakgatla ba Kgafela. In as far as these descriptions relate to decisions pertaining 

to land – such as the decision purportedly taken by the same community on 28 June 

2008 – the contents of the customary law is common cause between the various 

parties involved in the Commission. Indeed, as I will point out in more specific detail 

below, almost all of the detailed descriptions before the Commission were provided 

by the Kgosi, members of his royal family and of his traditional council and are 

generally consistent.  

                                                           
5
 In the Respondent’s Founding Affidavit (at p 52 of the Record) and an affidavit deposed to be Kgosi Nyalala 

Pilane (at p481-482 of the Record) before the Court a quo, they allege in identical terms that the Kgotha Kgothe 

meeting is where “decisions in respect of land communally owned/occupied by the community in terms of the 

customary of the Bakgatla” are taken. Both deponents describe the procedural requirements for calling the 

Kgotha Kgothe. No mention is made of the process that precedes a Kgotha Kgothe and indeed gives the meeting 

the mandate to consider the decision at all. 



27. LAMOSA respectfully submits that it will be of assistance to this Court to be 

provided with these descriptions of the Bakgatla ba Kgafela customary law decision 

making in relation to land so as to enable to Court to apply the law to the facts before 

it. I am advised that this Court has found that “a court is obliged to satisfy itself, as a 

matter of law, on the content of the customary law”.
6
 In doing so, the Court has 

accepted and invited affidavits from community members and expert testimony, 

drawing conclusions from available primary material. 

28. I am also advised that the determination of customary law is indeed a question of law 

and not of fact. I would respectfully submit that the submissions made as to the 

content of the Bakgatla customary law are, in fact, legal submissions. 

Content of Customary Law 

29. The Respondents in this matter filed an affidavit in the court a quo by Kgosi Nyalala 

Molefe John Pilane, the senior traditional leader of the Bakgatla ba Kgafela traditional 

community. As we point out below, Kgosi Pilane was also a director of the First 

Respondent at the time of the granting of the mining right and the entering into a lease 

agreement over Wilgespruit. Kgosi Pilane also signed the resolution dated 28 June 

2008 on behalf of the community, the resolution that the Respondents say 

extinguished the customary land rights of the Applicants in as far as these survived 

the granting of the mining right. 

30. Kgosi Pilane, as senior traditional leader and member of the Bakgatla ba Kgafela 

Royal Family, provided detailed evidence to the Maluleke Commission pertaining to 

the customary law of decision making of the Bakgatla ba Kgafela, and in particular as 

                                                           
6
 Mayelane v Ngwenyama and Another [2013] ZACC 14; 2013 (4) SA 415 (CC) at para 48. 



it relates to land. Similar evidence was provided by other members of the community, 

largely consistent with Kgosi Pilane’s version. Such evidence was provided by: 

30.1. Kautlwale Pilane, the head of the Clans of Bakgatla ba Kgafela;
7
 

30.2. Mr Kobedi Phineas Pilane, the chair of the traditional council;
8
 and 

30.3. Such evidence was confirmed by Ms Ntshadi Martha Tsheole,
9
 a member of 

the Royal Family, and Mr Makgonya Enock Makete on behalf of the 

Dikgosana of the Bakgatla ba Kgafela.
10

 

31. These affidavits are attached hereto marked annexures ET8 to ET12. I also attach 

relevant extracts from the transcripts that form a part of the public record of the 

Maluleke Commission.   

32. Kgosi Pilane was also asked at the Commission to comment on an affidavit by Prof. 

Bernard Mbenga that formed part of the record before this Honourable Court in the 

matter of Pilane v Pilane [2013] ZACC 3; 2013 (4) BCLR 431 (CC). I attach a copy 

of that affidavit hereto marked ET7. 

33. The second part of Prof Mbenga’s report sets out the customary law of governance 

and decision-making of the Bakgatla. His analysis shows that “power was exercised 

and important decisions made by leaders and their followers at the local (ward) level, 

without any undue interference by the kgosi” (para58). This was admitted by Kgosi 

Pilane before the Maluleke Commission.
11

 

                                                           
7
 On affidavit dated 22 August 2016. 

8
 On affidavit dated 19 August 2016. 

9
 On affidavit dated 19 August 2016. 

10
 On affidavit dated 22 August 2016. 

11
 Relevant extract of transcripts dated 17 July 2017 attached marked ET13. 



34. Prof Mbenga says that: “The importance attributed to the ideal of good governance is 

repeatedly stressed: to the Tswana […] above all, it implies a commitment to rule by 

consultation and consent.” 

35. Kgosi Pilane’s relevant evidence can be summarised as follows: 

35.1. A decision of importance that concerns the tribe (excluding land decisions) 

will first be discussed by the Royal Family. 

35.2. The decision taken by the Royal Family on the matter will then be relayed to 

the Heads of the Bakgatla ba Kgafela Clans for their discussion. This structure 

is not specifically recognised in the applicable statute law, but is a structure 

that operates in terms of and is mandated by the community’s customary law. 

35.3. Once the Heads of Clans have reached a resolution on the issue, they will 

inform the dikgosana (headmen) of the matter and allow them to discuss the 

decision. The dikgosana perform a very important function as they are closest 

to the villages and understand the needs and wants of the members of the 

various villages.
12

 They are the ones, Kgosi explained, who “distribute 

messages from the Royalty [sic] to the villages and from the villages to Bogosi 

[the senior traditional leader]”.
13

 

35.4. The dikgosana do not only discuss the matter raised amongst themselves. They 

should, where appropriate, proceed to convene village meetings to deal with 

                                                           
12

 Transcripts of proceedings of 18 July 2017 attached marked ET14, at p 658 line 10-18, Kgosi Pilane explains: 

“There's leadership structures which are supposed to do that kind of consultation up to the level where a 

decision is made. Now in our case each village has got its own kgosana or head man with his council and that 

structure is also effect by dikgoro, dikgorana or dibeso within a village which is now the level where people 

have to be consulted, but they can even communicate up to kgosana. From there the kgosana then come do the 

traditional administration where there is a council for dikgosana. Alongside the traditional council dikgosana 

work (Inaudible) with traditional council. So according to me that's the customary consultation which it has 

always been there”. 
13

 Transcripts of proceedings 3 July 2017 annexed as ET15, at p 77 line 19-20. 



the proposed decision coming from the top structures. Kgosi Pilane continued: 

“Even the village members can request for that meeting and that is what is 

taking place.”
14

 

35.5. From the dikgosana, who also receives input from the villages where 

appropriate, the decision goes to the traditional council.
15

 

36. Speaking specifically to how decisions pertaining to land are taken, Kgosi Pilane 

testified that such a decision would start with the village to be affected directly
16

 

where their “consent or consensus” will be sought.  Elsewhere, Kgosi Pilane testified 

that
17

  

“Now that village that would be directly affected it will be consulted and then it will 

be consulted on the upcoming development and how will that development affect 

them. After the consultation and the agreement the other villages will be also inform, 

will also be consulted about the development that will happen in a particular Village 

and then that is when the tribal resolution will be taken.[emphasis added]”  

37. The decision will thus start from the bottom and then follow the reverse route – to the 

dikgosana, the heads of clans and then to the traditional council. 

38. If the decision pertains to the alienation of land, the decision, if finally also passed by 

the traditional council, will proceed to a kgotha kgothe.  

                                                           
14

 Ibid p 83 at line 6-7, attached marked ET16. 
15

 Kgosi Pilane explained, at p 667 of the transcripts of 18 July 2017 and attached marked ET19, that: The 

leadership of Bakgatla is not constituted of traditional Council. So customary there is leadership and that 

leadership comprises of a royal family or its representatives, the head of clans, dikgosana and then the 

traditional Council. Now the fact that this eventually is implemented by the traditional council is to comply with 

the act but the consultation process is done. But I should also clarify that consultation it's not consulting 

individual people. You engage the leadership of various villages, we have 32 villages and each Village has got 

its own representative, leadership which is dikgosana and the council. Now it cannot be therefor said people 

have not been involved, have not been taken on board regarding that. 
16

 Transcripts of proceedings of 18 July 2017, p 655 at line 5-11 attached marked ET17. 
17

 Transcripts of proceedings 3 July 2017 at p 111 line 1-5, attached marked ET20. 



39. In explaining the difference between traditional council and “tribal” resolutions, 

Kgosi Pilane said:
18

 

“The Traditional Council cannot do anything that has not been, sort of mandated, by 

the tribe. But the resolution of the tribe mostly happens when there is an issue 

relating to land or major development which have [sic] to effect the usage of land in 

any part of the community. Then what normally happens before that resolution is 

taken, we would go to the villages that are directly going to be effected [sic] and get 

their consent or debate until we get their consensus and we would then take it to 

other far distance villages to inform that there is going to be this kind of major 

development which is going to affect these people in the area. That is their position. 

And now we want to engage the entire tribe. And the reason for doing that is because 

the land in the community or in the tribal land, its jointly owned and equally by every 

member, irrespective it is where you stay or where you don’t, you are part of the 

tribe. What we can [is it is] undivided share.[emphasis added]” 

40. Talking about more general principles and when responding to the affidavit of Prof 

Mbenga, Kgosi Pilane testified (and others confirmed) that:
19

 

40.1. The ideal of good governance is very important in Tswana customary law 

generally and for the Bakgatla ba Kgafela specifically. Such governance in 

practice should be by consensus and “considerably democratic”.  

40.2. The Kgosi is “the interpreter, executive of the general will of his community” 

It is “unthinkable” for a chief to take a decision on an important matter 

without consulting at least the more important members of the community. 

40.3. This practice applies to the levels of dikgosana, where at the level of the ward 

of village, the dikgosana have the same decision-making powers as the Kgosi.  

Non-compliance with Customary Law 
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 Transcripts of proceedings dated 3 July 2017 p 86 at line 17-p87 at line 4, attached marked ET18. 
19

 See annexure ET13. Extracts from proceedings dated 17 July 2017. 



41. Insofar as it relates to compliance with customary law, the relevant facts on the record 

may be summarised as follows: 

41.1. The 37 applicants state that they are rights holders representing themselves, 

their households and families who are also rights holders. They use and/or  

occupy the farm Wilgespruit.  They also say that they are descendants of the 

original purchasers or contributors to the purchase price of the farm 

Wilgespruit and other farms acquired with their contributions by the members 

of the Lesethleng Village Community, the 38th applicant. 

41.2. The occupiers or former occupiers of Wilgespruit also include those who 

chose to relocate or were induced to relocate to neighbouring and other farms.  

They are or were also rights holders under customary law. 

41.3. The herders and other users and occupiers associated with the 37 applicants 

and relocated occupiers also have or had rights of occupation and use under 

IPILRA and customary law.  These “implicated land rights holders” are not 

before the court. 

41.4. Finally, under the category of rights holders are also those occupiers and users 

of adjacent and other Bakgatla land who have been affected or will be affected 

by the implementation of the development and the mineral exploitation of the 

farm Wilgespruit in that those relocated from Wilgespruit will impact on their 

rights.  These “impacted land rights holders” are not before the court. 

41.5. Kgosi Nyalala Pilane is the senior traditional leader under the Traditional 

Leadership and Governance Framework Act of 2003 and the Northwest 

Traditional Leadership and Governance Act of 2005.   



41.6. Kgosi Pilane in his personal capacity also appears to be a holder of land rights 

on the farm Wilgespruit. 

41.7. At the relevant time, and at least between 2008 and 2012, Kgosi Nyalala 

Pilane was the chair of the BBKTC, head of the BBKTA and chair of the 

board of directors of IBMR.  

41.8. On 12 April 2003, a land rights holders’ resolution was purported to have been 

taken by the Bakgatla ba Kgafela community in terms of IPILRA. The 

resolution dealt with the creation of IBMR and applying for prospecting rights 

over Wilgespruit. 

41.9. On 21 April 2007 and at Lesethleng village Barrick held a meeting where the 

Traditional Council chair, Mr Kobedi Pilane was present.  The purpose of the 

meeting was to consult “during the exploration phase and as part of the 

environmental impact assessment” as required by s22(4)(b) of the MPRDA. 

However,  and as an aside, the meeting appears not to have been held in 

compliance even with those requirements: I am advised that any consultation 

meeting for purposes of compliance with the MPRDA, the National 

Environmental Management Act of 1998 and its regulations must strictly be 

adhered to, including the facilitation by an independent and accredited 

environmental practitioner, the timelines and environmental content. 

41.10. The mining right was granted to IBMR on 20 June 2008. The right required 

IBMR to commence mining within a year of the effective date and may 

commence mining operations subject to section 5 immediately on or after the 

effective date. 



41.11. On 28 June 2008, a tribal resolution was signed by Kgosi Pilane at a kgotha 

kgothe. The resolution ratified previous agreements signed by Kgosi Pilane 

and relevant to the exercise of the mining right and agreed to enter into a lease 

over Wilgespruit. A representative of Barrick and one of Kgosi Pilane’s co-

directors at IBMR signed as witnesses. 

42. The Respondents say that if the Applicants’ land rights were not extinguished by the 

granting of the mining right to IBMR over their land in early 2008, then it was 

extinguished in terms of customary law with the resolution taken at the kgotha kgothe 

on 28 June 2008. 

43. Even if it is assumed that the kgotha kgothe of 28 June 2008 was properly constituted 

(a fact that is in dispute), that meeting could only have had the mandate to take a 

decision with the effect of expropriating the land rights of the Applicants in terms of 

IPILRA if it had been preceded by the procedural requirements of the applicable 

customary law and the strict directives of the IPILRA procedures. 

44. The Respondents do not allege, on the papers, that any of the steps that are a part of 

their customary law of decision-making concerning land and as set out above, were 

taken prior to the kgotha kgothe of June 2008: 

44.1. They do not allege that the process towards the alienation of Wilgespruit 

started with a meeting with the directly affected community members where 

their consent or a consensus decision was sought. The only meeting that took 

place in Lesithleng, dated 21 April 2007, was plainly a meeting for the 

purposes of complying with section 22(4)(b) of the MPRDA. 



44.2. They also do not allege that there was a meeting of dikgosana or of the other 

villages that were not to be directly affected (separate from the kgotha 

kgothe). 

44.3. The kgotha kgothe took place on 28 June 2008, after the mining right had 

already been granted to IBMR and thus, on the Respondents’ version, after the 

land rights of the Applicants had already been extinguished.  

45. LAMOSA will submit that, on the papers before the Court, there is no evidence that 

the rights of the Applicants were ever expropriated or extinguished in terms of 

customary law.  As a result, IPILRA was not complied with. 

 

IV PROCEDURAL REQUIREMENTS FOR ADMISSION 

46. Upon receipt of the written submissions filed by the Respondents in this matter, 

LAMOSA instructed its attorneys to write to the parties to seek their consent for 

joining the proceedings as amicus curiae. Our attorneys wrote to the representatives of 

the Applicants and the Respondents on 8 May 2018. I attach the letter marked ET2.  

47. The Applicants responded on 9 May 2018, indicating that they had no objection to our 

request to be admitted as amicus curiae to these proceedings. The letter is attached 

marked ET3.  

48. The Respondents responded on 10 May 2018. They indicate that they were not willing 

to consent to LAMOSA’s intervention as we indicated that we will seek to file further 

factual and expert evidence that do not form part of the record as filed.  I attach a 

copy of that letter marked ET4. 



49. Thereafter, the attorneys for the Applicants sent further correspondence in which they 

indicated that their consent was conditional on LAMOSA’s intervention not resulting 

in a postponement of the hearing.  I attach a copy of that correspondence marked 

ET5. 

50. Since we were unable to get consent from both parties, we bring this application. We 

should also point out that LAMOSA will in the circumstances not seek to introduce 

the extensive factual evidence relevant to these proceedings in its possession and also 

no further expert evidence on the history of land purchasing in the old Transvaal. We 

will limit our submissions to the content of the applicable customary law and its 

application.  

51. Given the parties’ concern about a possible postponement, we also point out that this 

application will be made within the time periods prescribed by Rule 10.  Moreover, 

we do not believe that a postponement will be necessary.  If the parties wish to file 

further evidence, there is sufficient time for them to do so before the hearing, or this 

Court can – as it has done before – call for further evidence on the content of 

customary law after the hearing. 

52. I should add that I am aware that Mdumiseni Dlamini, on behalf of the applicants in 

the Baleni litigation, also intend to launch an application to be admitted as amici 

curiae in these proceedings.  The legal submissions we advance – particularly with 

regard to the MPRDA and IPILRA – overlap slightly with those Mr Dlamini seeks to 

advance.  Our submissions concerning the customary law of the Bakgatla ba Kgafela 

are unique.  However, in order to avoid any repetition, LAMOSA and Mr Dlamini 

have agreed to brief the same counsel to represent them in this matter. 

V CONCLUSION 



53. In the circumstances, I respectfully submit that LAMOSA’s submissions will be 

different from those of the parties before the Court and will be of assistance to this 

Court in deciding this matter. 

54. In addition, I submit that in as far as LAMOSA is seeking to submit evidence, such 

evidence relates to the contents of the applicable customary law and should thus be 

admissible. 

55. I therefore pray for an order in terms of the Notice of Motion. 

 

________________________________ 

EMILY TJALE 

I certify that the deponent has acknowledged that they know and understand the 

contents of this affidavit which was signed and sworn to before me at 

______________________ on ______________________ 2018, the regulations 

contained in Government Gazette Notice No. R1258 of 21 July 1972, as amended, 

and Government Notice No. R1648 of 19 August 1977, as amended, having been 

complied with. 

 

 

_________________________ 

COMMISSIONER OF OATHS 

 


