
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

 Case Number: To be allocated 

Case Number a quo: M495/2015  

 

In the matter between: 

 

GRACE MASELE (MPANE) MALEDU  1ST APPLICANT 

SHIMANKE RASEPAE 2ND APPLICANT 

OBAKENG MATSHEGO 3RD APPLICANT 

NKASHE MATSHEGO 4TH APPLICANT 

DONNY MATSHEGO 5TH APPLICANT 

MMAPULA PILANE 6TH APPLICANT 

PHOPHO KOTSEDI 7TH APPLICANT 

THERO MMALE 8TH APPLICANT 

JACOB MOALOSI RASEPAE 9TH APPLICANT 

NTUTU RASEPAI 10TH APPLICANT 

GOPANE REASEPAE 11TH APPLICANT 

MANTIRISI RASEPAI 12TH APPLICANT 

MPHO RAMFATE 13TH APPLICANT 

MOTHLAGODI PILANE 14TH APPLICANT 

JOSEPH SITISI THLASE 15TH APPLICANT 

ISAAC RAMAFATSHE PALAI 16TH APPLICANT 

VICTOR KOTSEDI 17TH APPLICANT 
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KUTLWANO MATSHEGO 18TH APPLICANT 

DANIEL MAUGOLE MALEBYE 19TH APPLICANT 

MOSES TSHWEU MALEBYE 20TH APPLICANT 

ALBAUES RAPULA MMALE 21ST APPLICANT 

EVA MALEBYE 22ND APPLICANT 

GERTRUIDE PILANE 23RD APPLICANT 

SETWE MANNETJIE PILANE 24TH APPLICANT 

INOLOFATSENG RAMFATE 25TH APPLICANT 

ELIAS BAFYE RASEPAE 26TH APPLICANT 

MAKUBESELE DORIS SENOELE 27TH APPLICANT 

MAUDRIES GERTSOU RASEPAE 28TH APPLICANT 

MOGOTSI LEVY RASEPAE 29TH APPLICANT 

MESU RASEPAI 30TH APPLICANT 

TSHOSE DANIEL RASEPAE 31ST APPLICANT 

MMAKOMO MARIA MATABEGE 32ND APPLICANT 

MMAMMU DOIEEAH THLASI 33RD APPLICANT 

MMAMMUSI ELIZABETH PALAI 34TH APPLICANT 

MOGAPI KAISER MATSHEGO 35TH APPLICANT 

MOTLHEGODI JOSEPH MATSHEGO 36TH APPLICANT 

OLAOTSE THLASI 37TH APPLICANT 

LESETLHENG VILLAGE COMMUNITY 38TH APPLICANT 

 

and 
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ITERELENG BAKGATLA MINERAL RESOURCES 

(PTY) LTD 1ST RESPONDENT 

 

PILANSBERG PLATINUM MINES (PTY) LTD 2ND RESPONDENT 

 

_____________________________________________________________________ 

 

FOUNDING AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO APPEAL 

_____________________________________________________________________ 

 

I, the undersigned 

 

GRACE MASELE (MPANE) MALEDU 

 

state under oath and say: 

 

1.  

1.1. I am the first applicant (first respondent a quo), in this matter, an adult woman, 

self-employed and resident at 10376 Moumong Section, Lesetlheng Village, 

Saulspoort, Rustenburg, North West Province. 

 

1.2. The facts contained herein are to the best of my knowledge both true and 

correct and unless otherwise stated or indicated by the context, are within my 
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personal knowledge.  All legal submissions are made on the advice of my legal 

team. 

 

1.3. I attest to this affidavit on my own behalf, as well as on the behalf of the 2nd to 

38th applicants to act in this matter on their behalf. 

 

PURPOSE OF THIS APPLICATION: 

 

2.  

This is an application for leave to appeal a decision evicting 13 families from the farm 

Wilgespruit in the district of Rustenburg where we have been farming as owners 

since 1919.  We submit that it is in the interest of justice that this matter be heard as 

it deals with important issues pertaining to land rights. We are not the only black 

community in South Africa to have this particular history relating to the ownership of 

land and the consequences of mining companies riding roughshod over our rights.1 

There are many communities struggling with the same issues and we submit that it is 

of extreme importance that this Honorable Court clarifies the principles applicable 

under these circumstances. 

 

2.1. Firstly we challenge the interpretation of section 54 of the Mineral and 

Petroleum Resources Development Act 28 of 2002 (“the MPRDA”) by the SCA 

in the matter of Joubert v Maranda Mining Company 2010 (1) SA 198 (SCA). 

                                                 
1
 S Mnwana and G Capps “No chief ever bought a piece of land!”: Struggles over property, communi-

ty and mining in the Bakgatla-ba-Kgafela Traditional Authority Area, North West Province Volume 3 of 
SWOP Working Paper, March 2015. 
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2.2. Secondly we ask this Court to acknowledge our right of ownership in the farm 

Wilgespruit in spite of the historical laws that prevented us from becoming the 

registered owners of the farm. 

 

2.3. Thirdly we challenge the validity of the mining right and the surface lease 

agreement that the respondents rely on as the causa to evict us because of the 

deficiencies of the consultation process between the respondents and us in 

compliance with their duties in terms of  the MPRDA. 

 

2.4. We also apply for the right to file a further supplementary affidavit dealing with 

the zoning scheme on the farm Wilgespruit. 

 

THE PARTIES: 

 

3.  

I am the first applicant.  The 2nd to 37th applicants are all natural persons who make use 

of and occupy the land which is the subject matter of this dispute, being the farm 

Wilgespruit 2JQ (“Wilgespruit”), for farming and intermittent residence purposes.  In the 

interest of brevity I do not provide the personal details of each and every one of the 2nd 

to 37th applicants herein. 

 

4.  

The 38th applicant is the Lesetlheng Village Community, a community of people who 
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are the owners of and currently make use of Wilgespruit for farming purposes and 

whose ancestors before them have done so since 1919.  I and the 2nd to 37th applicants 

are all members of the 38th applicant.    

 

5.  

The first respondent is ITERELENG BAKGATLA MINERAL RESOURCES (PTY) 

LTD, a company with registration number 2003/003721/07 duly incorporated in terms 

of the Company Laws of South Africa, with its registered address at 324 Witch Hazel 

Avenue, Highveld Park, Centurion, Gauteng.  I shall refer to the first respondent as 

“IBMR”.   

 

6.  

The second respondent is PILANESBERG PLATINUM MINES (PTY) LTD, a company 

with registration number 2002/015572/07 duly incorporated in terms of the Company 

Laws of South Africa, with its registered address at 324 Witch Hazel Avenue, 

Highveld Park, Centurion, Gauteng.  I shall refer to the second respondent as “PPM”. 

 

BACKGROUND: 

 

7.  

The 1st to 37th applicants (hereinafter refer to as “the applicants”) are members of a 

community of people who regard Lesetlheng Village as their traditional home.  This 

community is a constituent part of the Bakgatla-Ba-Kgafela tribe.  Most of the 

applicants currently reside in Lesetlheng Village.   
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8.  

Around 1916 the community at Lesetlheng Village decided to buy a farm on which to 

conduct crop and stock farming operations as the farm that the village is situated on, 

Kruidfontein 40 JQ, is not suitable for farming.  Furthermore, the decision to buy rather 

than rent or enter into some other arrangement such as sharecropping was motivated 

by the fact that it would afford the community security of tenure at a time when access 

to farming land of black people was severely restricted. Having decided on the farm 

Wilgespruit 2JQ and having concluded an agreement of sale with its then owners, the 

community proceeded to raise the purchase price from several of its members who 

could contribute.   

 

9.  

The protracted process of raising the purchase price was recorded.  Contributions, with 

the name of the contributor were recorded in an old exercise book, now referred to as 

the “Old Preserved Book” (“the Book”).  Eventually 13 clans (dikgoro - singular-kgoro) 

from the Bakgatla community at Lesetlheng contributed to the purchase price.   

 

10.  

The purchase price was raised in full by 1919 and transfer took place.  Because at the 

time individual black people and a black community like the community at Lesetlheng 

Village could not formally own land, the land was registered in title to the State, which 

held it in Trust for the community. As the community was not recognized as a separate 

entity by the government the records show that the state held the land in trust on behalf 
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of the whole of the Bakgatla-Ba-Kgafela tribe.   

 

11.  

Despite this formal registration, the intention at the time was that neither the State nor 

the broader Bakgatla-Ba-Kgafela tribe, but only those dikgoro of the Bakgatla-Ba-

Kgafela community at Lesetlheng who contributed to the purchase price would in fact 

become owners of the land.  This understanding was formally confirmed at the time by 

the then Kgosana (headman) of the Lesetlheng Village, Riyana Pilane and recorded in 

the Book under the heading “Molao oa Polasa sa Wilgespruit” (“The Law of the Farm 

Wilgespruit”) as can be seen in the image below.   
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12.  

Since 1919 when the transfer of Wilgespruit took place, the 13 dikgoro have conducted 

crop and stock farming on Wilgespruit as owners of the farm.  The farm was divided 

into 13 portions (dipanka – singular panka) for each of the kgoro.  Each panka was 

further divided into portions (diakere – singular akere) for different families and each 

kgoro and the 13 dikgoro and their constituent families assumed exclusive control of 

their various dipanka and diakere and so farmed as a “community” on the farm 
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Wilgespruit.  Over time the families also erected shacks or small houses on the farm for 

themselves or their workers. Kraals, pig pens and other farming structures were also 

erected as well as a water piping system constructed by the community. 

 

13.  

Although at times grazing and other rights were temporarily allocated to persons who 

were not members of the 13 dikgoro, this was done by the 13 dikgoro and not the 

broader tribe.  Until mining interest in Wilgespruit commenced in 2004 when a 

prospecting right was awarded to the first respondent (IBMR), no one else but the 

members of the 13 dikgoro had the right to decide about access to, use of and 

allocation of rights to the farm.   

 

14.  

In 2012, the descendants of the original 13 dikgoro, having organised themselves into 

what is known as the Lesetlheng Village Community (the 38th applicant), instituted a 

claim in terms of the Land Titles Adjustment Act 111 of 1993 for the title deed of 

Wilgespruit to be amended to reflect them as owners of the farm.  This application is 

still pending.   

 

15.  

Mining interest in Wilgespruit commenced in 2004 when IBMR obtained a prospecting 

right to the farm.  In 2008, a mining right to Wilgespruit was granted to IBMR; in 2012 a 

portion of this mining right (that applying to the so-called Sedibelo-West portion of 

Wilgespruit) was excised from IBMR’s mining rights in favour of the second respondent 
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(PPM) and cession of the mining right to the remainder of the Wilgespruit to PPM is 

currently in process. IBMR also entered into a surface lease agreement with the 

Bakgatla-Ba-Kgafela Tribal Authority. 

 

16.  

The mining activities progressively conducted on Wilgespruit in terms of these various 

mining-related rights have over time eroded the applicants’ ownership of Wilgespruit.  

Mining on the said Sedibelo-West portion of Wilgespruit commenced towards the end 

of 2013 and the applicants have since then irrevocably lost all use and occupation of 

that portion of the farm.     

 

17.  

Activity and preparation for mining on the remainder of Wilgespruit commenced in 

2014.  This severely disrupted the applicants farming activity and their use of the farm.  

In response the applicants sought and obtained a spoliation order against the 

respondents in 2015, restoring to them the possession of the remainder of Wilgespruit.   

 

18.  

The respondents allege that, both in the process of applying for the mining right to 

Wilgespruit and in the subsequent processes intended to lead to commencement of 

mining, they consulted with the owners and lawful occupiers of Wilgespruit in the 

various ways required by the Mineral and Petroleum Resources Development Act 28 of 

2002 (“the MPRDA”). 
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19.  

The applicants deny that they have done so.  Despite asserting their ownership of 

Wilgespruit repeatedly so that the respondents were aware of it, the applicants were 

not once in the entire process notified or consulted in their capacity as owners of 

Wilgespruit in the manner required by the MPRDA.   

 

20.  

Toward the end of 2015 the respondents instituted an application for the eviction of the 

applicants from the remainder of Wilgespruit in the North West Division of the High 

Court. 

 

21.  

At the same time they instituted an application for the eviction of a number of 

employees of various of the applicants who permanently reside on Wilgespruit in terms 

of the Extension of Security of Tenure Act 62 of 1997.  This application is still pending 

before the Land Claims Court. 

 

22.  

Shortly before the hearing of the eviction application before the North West High Court, 

it came to light that the respondents, despite holding the mining right to the remainder 

of Wilgespruit, had not obtained the necessary consent for mining use of the farm from 

the relevant local authority in terms of the applicable zoning scheme. 

 

23.  
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The application for our eviction from Wilgespruit was granted by Gutta J on 16 

February 2017.  We were also ordered to pay the costs of this application. 

 

24.  

We duly applied for leave to appeal against that judgment to the North West High 

Court.  This application was denied in a judgment dated 22 June 2017.  (A copy of the 

judgment is attached hereto as Annexure “W3” and a copy of the order is attached 

hereto as Annexure “W4”). 

 

25.  

We then applied for leave to appeal to the Supreme Court of Appeal but this application 

was dismissed on 20 September 2017. A copy of the order is attached hereto and 

marked Annexure "W5". 

 

THE APPLICANTS’ DEFENCES BEFORE THE COURT A QUO; THE JUDGMENT 

OF THE COURT A QUO; AND THE GROUNDS FOR THIS APPLICATION: 

 

26.  

Before the court a quo we raised the following defences against the application for our 

eviction: 

 

26.1. The respondents had failed to comply with the consultation requirements of the 

MPRDA in their application for a mining right as they had not consulted with us 

in our capacity as the true owners of Wilgespruit.  This failure rendered their 
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mining right invalid and this invalidity can be raised against enforcement of the 

mining right by way of a collateral challenge, given that the respondents in 

commencing mining in terms of the mining right exercise public power and 

perform a public function.  

 

26.2. The respondents had not validly extinguished the informal rights to Wilgespruit 

that we hold in accordance with the Interim Protection of Informal Land Rights 

Act 31 of 1996 (“IPILRA”), as they had not consulted with us, but only with the 

broader Bakgatla-Ba-Kkgafela tribe in this respect. 

 

26.3. Even if the respondents held a valid mining right, they could not commence with 

mining in terms of it until any dispute with us as surface right holders, about 

compensation in terms of Section 54 of the MPRDA, had been concluded.  In 

this respect we sought to distinguish the facts in the case of Joubert v Maranda 

Mining Company 2010 (1) SA 198 (SCA) (“Maranda”) from the facts in our case.  

In so far as the decision of the SCA does not support our case we challenge the 

correctness of the decision in this application. 

 

26.4. As the respondents had not obtained the necessary use consent from the 

relevant local authority in terms of the relevant zoning scheme, they were 

precluded from commencing mining by Section 25(2)(d) of the MPRDA as they 

had not complied with applicable “other law”.  

 

27.  
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The court a quo rejected all our defences. 

 

28.  

With respect to our defence on the validity of the mining right, the court a quo held that 

the respondents’ consultation with the broader Bakgatla-Ba-Kgafela tribe had been 

sufficient, so that the mining right was validly awarded.  In addition, the court a quo held 

that invalidity of the mining right, without it having been reviewed and set aside, could 

not be raised as a collateral challenge against execution of the mining right, as a 

collateral challenge could not be raised against a private party, such as the court a quo 

held the respondents to be.2 

 

29.  

With respect to our defence on the basis of Section 54 of the MPRDA, the court a quo 

held that this Court in Maranda had in an absolute sense held that failure to exhaust 

the processes provided for in Section 54 did not preclude commencement of mining.  

The court a quo in this respect rejected our interpretation of Maranda and our 

submission that it is in part to be disregarded.3 

 

30.  

With respect to our defence on the basis of IPILRA the court a quo held that our rights 

were validly extinguished at a meeting held with the traditional council of the Bakgatla-

                                                 
2
 Judgment a quo at paras 13 to 18 

3
 Judgment a quo at paras 29 to 41 
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Ba-Kgafela.4 

 

31.  

With respect to our defence on the basis of Section 24(2)(d) of the MPRDA, the court a 

quo held that, although the respondents did not have the necessary consent, they were 

saved by transitional provisions of the zoning scheme that allowed them to continue 

with any lawful use of the land that they had been conducting  within one month prior to 

enactment of the current scheme, even without current consent.  The court a quo 

denied our application in this respect to submit new evidence at the hearing showing 

that the respondents were not conducting any such prior lawful use.5 

 

32.  

Finally, the court a quo awarded costs against us.6 

 

33.  

In coming to each of these conclusions it is our respectful submission that the court a 

quo erred in a number of respects. 

 

SECTION 54  

 

34.  

With respect to Section 54 of the MPRDA the court a quo failed to appreciate properly 

                                                 
4
 Judgment a quo at paras 42 to 47 

5
 Judgment a quo at paras 53 to 80 

6
 Judgment a quo at paras 82 to 86 
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the fact that the procedure provided for in Section 54 is in fact the only remedy that the 

holder of a surface right has against commencement of mining activity upon its 

property, so that Section 54 is only effective if mining activity is precluded until its 

processes have been exhausted. The court and the respondents relied on their 

interpretation of the Maranda case7 in terms of which they argued that mining rights 

trump surface rights under all and any circumstances. We argue that our case is 

distinct from Maranda in that: 

 

34.1. In the case of Maranda, the owner of the mining right tried to engage with the 

owner of the land in good faith but the land owner refused to enter into the 

consultative process. 

 

34.2. Maranda was decided at a time when section 5(4)c of MPRDA was still in force. 

This section provided an early process for consultation between the two right 

holders. 

 

It was the combination of these two factors that persuaded the court that it would be 

untenable to allow a land owner who had not made use of the opportunity to protect its 

interests against the mineral rights owner, to hold the mineral rights owner to ransom 

later on in the process by invoking section 54(5).  

 

35.  

In our case the shoe is on the other foot. Firstly, the earlier process provided for in 

                                                 
7
 supra para 16 
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section 5(4)c is no longer available to a land owner and secondly, the respondents did 

not consult with us in good faith. We say so not only because the process they followed 

when "consulting" with us was a mere formality but more importantly they did not 

consult with us in our capacity as owners of the land. The fallacy of argument that the 

process would have been no different if they had regarded us as owners can be seen 

in the fact that they entered into a surface lease agreement with the entity they 

regarded as the owner to, the lease amount is astronomical.  

 

36.  

The detailed consultation processes set out by the respondents in the court a quo in 

many instances did not involve the applicants at all but primarily involved 

representatives of either the 1st or 2nd respondent, representatives of the Bakgatla 

Community, state representatives and/or employees of various consulting firms 

engaged by either the 1st or 2nd respondent.8 The processes described are improperly 

referred to as processes of consultation or negotiation and should rather be defined as 

processes of information gathering and dissemination. It was in fact simply a process of 

making unilateral decisions and informing those who stood to be affected by the mining 

of the decisions already taken and the likely consequences. This is further evidenced 

by the fact that on the respondents’ own version, the detailed Relocation Action Plan 

was compiled even “before commencing interaction with the community”. 9 

Furthermore, the Relocation Task Team that was established to ensure that all 

interested parties were represented did not include any members of the Lesetlheng 

                                                 
8
 FA para 7 page 57 

9
 FA para 7.2.9 page 59 
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Village Community, or more specficially, any of the 1st to 37th applicants.10 

 

37.  

The respondents identified two farms which they proposed to relocate us to in the 

event of an eviction: Wachtenbeestjeslaagte or Cyferkuil. 11  The respondents also 

proposed to carry out the relocation on equal terms to the other farmers that were 

already relocated and offered an upset allowance of R25 000,00 (R10 000,00 paid prior 

to relocation and R15 000,00 paid after relocation).12 It is submitted that this offer of 

compensation or alternative land is neither sufficient nor just in the circumstances given 

that we will effectively lose ownership of our farm. The identified alternative land forms 

part of the communal land of the Bakgatla-ba-Kgafela tribe and if we are to relocate we 

will lose security of tenure and our rights of ownership will be effectively diminished to 

rights of occupation and use of the land at the behest of the traditional authority. 

 

38.  

Even if the above submissions are not accepted, we argue that the SCA was wrong in 

deciding that mining could commence under all circumstances in spite of the fact that 

the process provided for in section 54 had not been completed. Such an interpretation   

in a country such as ours, where in order for a black person to acquire rights to land it 

was necessary to deal with oppressive discriminatory legislation and a biased 

disregard of human rights, appears superficial and thoughtless. It has the effect of not 

only depriving us arbitrarily of the rights to our land, but also denying the struggle 

                                                 
10

 FA paras 7.2.13 to 7.2.15 
11

 FA paras 7.6 and 7.7. 
12

 FA paras 7.5.8 and 7.5.10 
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involved in obtaining that land. Land rights in South Africa have a particular significance 

and we argue that any interpretation of an act purporting to take away land rights that 

black people acquired in spite of discriminatory legislation must take cognizance of this 

history and context. 

 

OWNERSHIP  

 

39.  

We are the owners of Wilgespruit in spite of the fact that we are not registered as 

such. It is correct that in normal circumstances delivery in the form of registration is 

required to effect ownership of immovable property but there are exceptions, for 

instance acquiring ownership through prescription. It is unthinkable that the law does 

not recognize our ownership of the land simply because it is not registered in our 

name. The history of black ownership of land is well documented. We say that 

registration can no longer be regarded as the only indication of people's rights to and 

in land. Any person interested in acquiring rights in land, mineral or otherwise, must 

be aware of the possibility that people other than the registered owner may have 

rights to that land.13 In this matter we made the respondents aware of our rights but 

they decided to ignore our claims instead of engaging with us on the issue. The 

outcome of the so called consultation process would have been very different had 

they dealt with us as owners instead of mere occupiers. 

 

                                                 
13

 For instance, rights acquired through The Extension of Security of Tenure Act 62 of 1997, the pos-
sibility that courts may use section 8(3) of the Constitution to develop the concept of ownership in our 
law. 
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IPILRA 

 

40.  

With respect to the termination of rights in terms of IPILRA, the court a quo erred in 

accepting that the Bakgatla-Ba-Kgafela Traditional Council could decide to relinquish 

those rights on behalf of us, who are the only persons who actually hold those rights 

with respect to Wilgespruit.  

 

40.1. In terms of section 1 of IPILRA informal right to land means: 

 

“(a) the use of, occupation of, or access to land in terms of- 

(i) any tribal, customary or indigenous law or practice of a tribe; 

(ii) the custom, usage or administrative practice in a particular area or com-

munity, where the land in question at any time vested in- 

(aa) the South African Development Trust established by section 4 of the 

Development Trust and Land Act, 1936 (Act No. 18 of 1936); 

(bb) the government of any area for which a legislative assembly was estab-

lished in terms of the Self-Governing Territories Constitution Act, 1971 (Act 

No. 21 of 1971), or 

(cc) the governments of the former Republics of Transkei, Bophuthatswana, 

Venda and Ciskei, 

…” 

(emphasis added) 
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40.2. Section 2 of IPILRA deals with the deprivation of informal rights to land and it 

states that: 

 

“2. (1) Subject to the provisions of subsection (4), and the provisions of the 

Expropriation Act, 1975 (Act No. 63 of 1975), or any other law which provides 

for the expropriation of land or rights in land, no person may be deprived of any 

informal right to land without his or her consent. 

(2) Where land is held on a communal basis, a person may, subject to subsec-

tion (4), be deprived of such land or right in land in accordance with the custom 

and usage of that community. 

(3) Where the deprivation of a fight in land in terms of subsection (2) is caused 

by a disposal of the land or a right in land by the community, the community 

shall pay appropriate compensation to any person who is deprived of an infor-

mal right to land as a result of such disposal. 

(4) For the purposes of this section the custom and usage of a community shall 

be deemed to include the principle that a decision to dispose of any such right 

may only be taken by a majority of the holders of such rights present or repre-

sented at a meeting convened for the purpose of considering such disposal and 

of which they have been given sufficient notice, and in which they have had a 

reasonable opportunity to participate.” 

(emphasis added) 

 

40.3. It is submitted that the Lesetlheng Village Community has, since purchasing the 
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farm in 1919, possessed informal rights to the land by virtue of the fact that the 

community has used and occupied the land in terms of a tribal, customary or 

indigenous law or practice. After the purchase of the farm it was divided 

amongst the 13 dikgoro and each family was allocated its respective portions 

(dipanka and dikgere) on the basis of a community agreement. We submit that 

this community agreement constitutes a tribal or customary practice of the 

community. 

 

40.4. Accordingly, the termination of our rights in terms of IPILRA could only take 

place with our consent (or otherwise, in terms of the Expropriation Act 63 of 

1975). The court a quo found that the residual informal rights held by the 

community were terminated when the Bakgatla-ba-Kgafela Traditional Council 

resolved to enter into the surface lease agreement with the mine. However, we 

contend that our informal rights were not validly extinguished as the decision 

was not made in consultation with the community but with the broader Bakgatla-

ba-Kgafela tribe. The tribe did not have the authority to terminate the 

community’s informal rights on its behalf without first obtaining consent from the 

community as required by Section 2 of IPILRA. 

 

VALIDITY OF MINING RIGHT  

 

41.  

The court a quo failed to attach proper weight to the decision of the Court in 

Bengwenyama-Ya-Maswazi Community and Others v Minister for Mineral Resources 
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and Others 2015 (1) SA 197 (SCA)14 and the Constitutional Court in Bengwenyama 

Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd and Others 2011 (4) SA 

113 (CC),15 the net effect of which is that consultation in terms of the MPRDA must be 

conducted in good faith with the purpose of achieving a reasonable accommodation  

for the holders of surface rights and that an application for a mining right must be 

brought with the full support of the community to be affected by the awarding of the 

mining right and only after extensive consultation with them specifically.  In addition the 

court a quo failed to appreciate that the holder of a mining right when commencing 

mining operations executes a decision to expropriate the rights of the surface right 

holder and as such exercises public power, so that a collateral challenge against 

enforcement of the decision to award the mining right is competent. 

 

42.  

Both the consultation before the granting of the mining right and the consultation 

thereafter, (but before the commencement of mining), was inadequate. The failure to 

consult properly before awarding the mining right vitiates that right, as its award 

without proper consultation as prescribed by Section 22(4) of the MPRDA was 

unlawful and procedurally unfair, in breach of Section 6(2)(b) and 6(2)(c) read with 

Section 3 of the Promotion of Administrative Justice Act 3 of 2000. We raise 

invalidity of the mining right as a defense against the application for our eviction as a 

collateral challenge, in order to submit that the respondents do not have the clear 

right to commence mining that they rely on. 

                                                 
14

 At paras 65 to 67 
15

 At paras 8 to 10 
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43.  

The failure to consult properly after awarding the mining right but before the com-

mencement of mining means that the respondents have not complied with Section 

5(4)(c) of the MPRDA, alternatively Section 54, so that, even were the mining right 

valid, they have not yet acquired the right to commence  mining. This likewise means 

that they do not have the clear right they rely on as the causa for the eviction. 

 

44.  

With respect to both instances of consultation, we do not say that no consultation 

took place, but that it was misdirected in that we were not consulted in our capacity 

as owners of Wilgespruit. 

 

45.  

With respect to the pre-award consultation, we were at best consulted as holders of 

informal rights or rights in terms of customary law, through the offices of the Bakgatla 

Traditional Authority for whom the land is formally held in trust by the state. 

 

46.  

With respect to the post-award, pre-commencement consultation, we were consulted 

as simple de facto occupiers of Wilgespruit without any rights, as on the respondents 

version, any rights that we may have held to the land had been terminated at the 
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Kgotha Kgothe of 28 June 2008.16 The effect of this attitude by the respondents on 

any consultation process cannot be overemphasized. The capacity in which we were 

consulted in both instances is crucial, firstly because the respondents are required to 

consult with the owners of Wilgespruit, in terms of both sections 22(4) and 5(4)(c) 

which, as they did not recognize us as the owners, they failed to do. 

 

47.  

Secondly, it is important given the nature and quality of consultation required in both 

instances by the MPRDA. 

 

48.  

For purposes of both the pre- and post-award consultation, the Court is referred to 

the decision of the this Court in Bengwenyama Minerals (Pty) Ltd and Others v Ge-

norah Resources (Pty) Ltd and Others 2011 (4) SA 113 (CC) (‘Bengwenyama’), 

where it was held that the purpose of consultation processes in the MPRDA is relat-

ed to the impact that the mining-related right will have on the landowner or lawful oc-

cupier and specifically that the purpose of such consultation, which must be con-

ducted in good faith, is ‘to ascertain whether an accommodation of sorts can be 

reached in respect of the impact on the landowner’s right to use his land’.17 

 

49.  

                                                 
16

 FA para [6.12], p 51 to para [6.17], p 52. 
17

 Bengwenyama at para [65]. 

http://www.saflii.org.za/za/cases/ZACC/2010/26.html
http://www.saflii.org.za/za/cases/ZACC/2010/26.html
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It is clear that this purpose cannot be achieved with respect to the owners of land if 

they are not consulted in their capacity as owners: how could it have been possible 

to determine and to accommodate our needs regarding the impact on our rights as 

landowners if, during the process of consultation, we were not recognised and con-

sulted as owners, but at best seen as holders of informal rights to Wilgespruit? 

 

50.  

It is also clear that any consultation that took place after the respondents became 

aware that we claim to be the owners of Wilgespruit, could not have been in good 

faith if it simply continued on the unquestioned assumption that we held nothing 

more than informal rights to Wilgespruit. 

 

51.  

For purposes of post-award and pre-commencement consultation this Court is re-

ferred to the decision in Meepo v Kotze & Others 2008 (1) SA 104 (NC) (‘Meepo’) 

(confirmed in this respect by the Supreme Court of Appeal in Joubert v Maranda 

Mining Company 2010 (1) SA 198 (SCA) at para [12]). In Meepo it was held that sec-

tion 5(4)(c) should be interpreted in the light of the legislative intention to attain ‘a ra-

tional balance between inter alia the rights of a holder of a prospecting right on the 

one hand and the property rights of a land owner on the other hand’;18 that section 

5(4)(c) should be ‘widely construed’;19 and that the purpose of its notification and 

consultation requirements was to enable the holder of the mining-related right and 

                                                 
18

 Meepo at para [12]. 
19

 Meepo at para [13.2]. 
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the owner or occupier to alleviate the consequences that the exercising of mining-

related rights would have on the surface rights of the latter.20 

 

52.  

Again it is clear that this purpose could not be achieved if we were not consulted as 

owners but instead, in this instance, as mere occupiers of Wilgespruit with no rights, 

as the respondents alleged after the Kgotha Kgothe of 28 June 2008. 

 

53.  

We submit that we are entitled to raise the invalidity of the administrative decision to 

award the mining right by way of a collateral challenge despite the respondents not 

being organs of state, as the rationale for recognising a collateral challenge is to 

avoid the use of ‘the coercive power of the state’ where ‘the initiating act is legally 

[in]valid’21 and as the respondents, in seeking to exercise their mining right, are ex-

ercising a public power (‘the coercive power of the state’) – the power of expropria-

tion – on the basis of an invalid initiating act (the award of the mining right). 

 

54.  

The submission on behalf of the respondents is that a collateral challenge is not at 

our disposal, as a collateral challenge can only be raised as a defense against en-

forcement by an organ of state of an invalid administrative act. They seek to rely in 

this respect on V&A Waterfront Properties Ltd v Helicopter and Marine Services (Pty) 

                                                 
20

 Meepo at para [13.1]. 
21

 At para [37]. 
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Ltd 2006 (1) SA 252 (SCA) 255F at para [10] and Helicopter and Marine Services 

(Pty) Ltd v V&A Waterfront Properties Ltd 2006 3 BCLR 351 (CC) at para [5]. 

 

55.  

Neither of the two V&A Waterfront decisions comes to their aid on this issue as the 

facts of that case are materially different from the facts in this matter. 

 

56.  

In V&A Waterfront there was no question that the private party seeking to enforce an 

administrative decision against another private party was in doing so exercising a 

public power: V&A Waterfront Properties were simply seeking to interdict its lessor 

from conducting a business on its property in terms of its lease agreement that was 

unlawful by virtue of an administrative decision. It was not, as is the case in this mat-

ter, engaged in performing a part of the administrative act in question (i.e. performing 

public power) on behalf of the administrator, on the basis of an invalid ‘initiating act’. 

 

57.  

In this light, the question whether a collateral challenge is available in circumstances 

where a private party performs public power coercively against another private party 

on the basis of an invalid initiating administrative act (the award of the mining right) 

did not arise, was not considered and so was not decided. Indeed, this Court inti-

mates as much when it says at para [5] of its judgment that ‘[i]t is not necessary to 

decide in this case whether the circumstances for permitting a collateral attack as 
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identified by the SCA in Oudekraal are too narrowly drawn or not and we refrain from 

doing so.’ 

 

58.  

The two V&A Waterfront Properties decisions are thus not authority for the proposi-

tion that a collateral challenge may not be raised against a private party exercising 

public power – at best they leave the question open. 

 

59.  

As against this, there is authority by way of analogy for the our submission that the  

respondents,in determining through consultation the extent of expropriation of the  

our surface rights and the compensation to be paid for that expropriation – in es-

sence completing the act of expropriation initiated by the Minister through award of 

the mining right – is exercising a public power, simply because the power of expro-

priation is quintessentially a public power. This Court is in this respect referred to the 

decision of the  in AAA Investments Pty (Ltd) v Micro Finance Regulatory Council 

2007 (1) SA 343 (CC) at paras [43] – [44]. 

 

MINING UNLAWFUL  

 

60.  

We placed evidence before the court a quo that Wilgespruit was not zoned for mining 

but for agriculture and this was rightly accepted by the respondents as correct. This 

means that the respondents are not entitled to mine until rezoning takes place. Due to 
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the interpretation that the respondents placed on certain words and concepts in the 

zoning scheme we applied for the right to file further evidence before the court. This 

application was denied and we now ask this Court to allow us to file the further 

evidence. 

 

61.  

With respect to Section 24(2)(d) of the MPRDA the court a quo erred in accepting, 

without any evidence before the court, that any purported mining activity conducted 

before commencement of the current zoning scheme was lawful and could therefore 

lawfully be continued.  The court a quo further erred here in holding that it was for us to 

persuade the court that the prior use was unlawful, rather than for the respondents to 

prove that it was indeed lawful and in denying our application to place further evidence 

about the unlawfulness of the prior use before the court. 

 

62.  

The respondents assert that the they are saved from the consequences of their not 

possessing the appropriate zoning or use consent to Wilgespruit by the provisions of 

clause 4(7) of the Zoning Scheme and section 43 of the Ordinance. Their submission in 

this respect amounts to the following: 

 

62.1. Clause 4(7) of the Town Planning Scheme read with section 43 of the 

Ordinance allows a land user to continue a lawfully existing use of land not in 

conformity with the scheme (i.e. a use that was in existence before 

commencement of the scheme and itself lawful at the time) to continue for a 
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period of 15 years subsequent to commencement of the scheme, provided that 

such a use was exercised for one month prior to commencement of the scheme 

and provided that subsequent to commencement of the scheme that existing 

use does not lapse for any continuous period longer than 15 months. 

 

62.2. The respondents argue that the term ‘mining industry’ in the zoning scheme 

(which is the use they should have obtained special consent for) should be 

interpreted widely to include also exploration and prospecting and any 

connected activities. They point out that there had been prospecting on 

Wilgespruit since at least 2004; that such prospecting took place for the month 

in 2006 immediately preceding commencement of the scheme; and that 

prospecting and eventually actual mining took place continuously since, in order 

to rely on clause 4(7) for regularisation of their current use – i.e. that they were 

conducting a lawful use for at least one month prior to commencement of the 

scheme and continuously since so that they are entitled to continue with it for 15 

years without having acquired consent from the Municipality. 

  

63.  

We argue that their attempted reliance on clause 4(7) of the Scheme and section 43 of 

the Ordinance in this way should fail for at least two reasons. 

  

63.1. First, the use that was conducted for at least one month prior to commencement 

of the scheme, in order for its continuance to be lawful and legal in terms of 

clause 4(7) and section 43, had to have been lawful at the time that it was 
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conducted in terms of the regulatory scheme applying then. Before 

commencement of the current Scheme, land use in the area within which 

Wilgespruit is situated was regulated in terms of the Rustenburg District Council 

Town Planning Scheme, 2000 (‘the previous Scheme’). As is the case with the 

current Scheme, Wilgespruit was also not listed in the previous Scheme. 

However, Schedule II: Zoning Register of the previous Scheme determines in 

the same way as the current Scheme that farm land not listed in the Scheme 

shall be regarded as zoned for ‘Agriculture’. In the same way as is currently the 

case, the use the respondents conducted on Wilgespruit prior to 

commencement of the current Scheme, whether one describes it as prospecting 

or mining and whether it qualifies as ‘mining industry’ for purposes of the current 

Scheme or not, was unlawful at the time it was conducted. 

 

63.2. Second, the respondents assertion that the term ‘mining industry’ in the current 

Scheme should be interpreted widely to include both actual mining and 

prospecting cannot be sustained.The use in terms of the Scheme that the 

respondents seek to regularise through reliance on clause 4(7) and section 43 is 

‘mining industry’. ‘Mining industry’ is in relevant part defined in the Scheme as 

‘mining minerals from the ground’. To mine minerals from the ground is an 

activity that is conceptually, with respect to its purpose and with respect to the 

severity and duration of its effect on the surface of land distinct from 

prospecting, even though the actual activities comprising the two terms are often 

the same in kind. 
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63.3. This is true in the first place if one has regard to the ordinary meaning of the 

words ‘mining’ and ‘prospecting’. The Concise Oxford Dictionary describes the 

verb ‘to mine’ in relevant part as to ‘obtain (metal etc.) from mine; dig in (earth 

etc.) for ore etc.’ A ‘mine’ as a noun is in turn described as ‘[e]xcavation in earth 

for metal, coal, salt etc.’. The verb to ‘prospect’ is in relevant part defined as to 

‘[e]xplore region (for gold etc.)’. Mining, then in ordinary meaning is to obtain 

minerals from the earth, for purposes of beneficiation or other commercial use, 

while prospecting is exploration conducted in order to determine and decide 

whether mining is possible, viable and profitable. 

 

63.4. The MPRDA also makes this clear conceptual and purpose-related distinction 

between the two terms. The term ‘mining’ is not itself defined in the MPRDA. 

‘Mine’ is defined as a verb, but the definition is circular – ‘to mine’ is defined as 

‘to mine any mineral’. However the term ‘mining area’ is defined as ‘the area on 

which the extraction of any mineral is authorised’, which would indicate that 

‘mining’ is the extraction of any mineral. ‘Prospecting’ in turn is defined, as 

‘intentionally searching for any mineral by means of any method’. 

 

63.5. The two terms are then kept conceptually distinct throughout the MPRDA. So, 

for example in section 2(g) one of the objects of the Act is described as to 

‘provide for security of tenure in respect of prospecting, exploration, mining and 

production activities. Two distinct regimes are provided for obtaining and 

exercising a prospecting right (sections 16-21) and a mining right (sections 22 to 

30). The regime with respect to prospecting is far less exacting than that with 
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respect to a mining right. A prospecting right is granted only for a period not 

exceeding 5 years; while a mining right may be granted for a period not 

exceeding 30 years. 

 

63.6. Significantly, while it is obviously contemplated that prospecting entails the 

extraction of minerals from the ground, in terms of section 20, a holder of a 

prospecting right may remove minerals from the ground only for purposes of 

testing or to analyse or identify it; and must obtain the Minister’s written consent 

to remove minerals extracted in the course of prospecting for own account. 

 

63.7. Against this background it is clear that mining, for purposes of the MPRDA is the 

extraction of minerals from the ground with the aim to remove it for own account, 

and all activities incidental to that, whereas prospecting is all activities related to 

searching for any mineral and deciding whether it is worthwhile to proceed 

mining. 

 

63.8. It is also clear that for purposes of the MPRDA, although many of the activities 

through which mining and prospecting are conducted overlap, mining is far more 

permanently invasive with respect to the surface of land than prospecting. 

 

63.9. Most significantly, although neither the current Scheme nor the Ordinance 

define ‘prospecting’ as they do ‘mining industry’, it is clear that prospecting in at 

least the Ordinance is regarded as a use distinct from ‘mining’. This may be 

gleaned from section 21(1)(b) of the Ordinance, which determines that a local 



36 

 

authority shall not prepare a town planning scheme with respect to land ‘on 

which prospecting, digging or mining operations are being carried out’ 

(emphasis added). 

  

64.  

In this light the respondents cannot claim that their prospecting activities prior to 

commencement of the scheme qualify as ‘mining industry’ in the sense of ‘mining 

minerals from the ground’ and consequently cannot claim that they were engaged in 

‘mining industry’ as defined in the Scheme one month prior to commencement of the 

Scheme and have continuously since then conducted ‘mining industry’ as use. Instead, 

they conducted prospecting before commencement of the Scheme and until ‘mining 

industry’ commenced’ once the mining right to Wilgespruit was granted in 2008. 

  

65.  

In conclusion, the respondents attempted reliance on clause 4(7) and section 43 must 

fail because the use they conducted prior to commencement of the scheme was 

neither lawful as required, nor did it qualify as the ‘mining industry’ use which the 

applicants seek to have regularised now. 

 

66.  

With respect to each and every one of our defences, the court a quo further, in its 

judgment denying our application for leave to appeal, further erred in refusing to accept 

our submission that our defences should have been evaluated in light of the new 

approach to the absolute nature of ownership and accordingly of mining rights that was 
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described by the Constitutional Court in the recent decision of Daniels v Scribante CC 

750/16, 11 May 2017.  It is our submission that, in light of the Daniels judgment it is 

important for this Court to consider its approach to the role of Section 54 of the MPRDA 

and to the strength and nature of the consultation requirements of the MPRDA as 

mechanisms protecting the rights of the occupiers against the exercise of ownership of 

a mining right. 

 

67.  

Finally, the court a quo erred in awarding costs against us.  We resisted this application 

for our eviction in exercise of our constitutional rights against arbitrary deprivation of our 

property and our right to have equitable access to land (Section 25) as well as our right 

to administrative justice (Section 33).  As such the principles enunciated in the decision 

of Biowatch Trust v Registrar Genetic Resources and Others 2009 (6) SA 232 (CC) 

clearly should have been applied. 

 

68.  

We therefore ask that leave to appeal be granted and that we are allowed to file a 

further supplementary affidavit as set out above. 

 

 

_______________________________ 

GRACE MASELE (MPANE) MALEDU 
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The deponent has acknowledged to me that he/she knows and understand the 

contents of this affidavit which was signed and sworn to before me at 

……………………………… on the …………….. day of …………………………… 2017 

in accordance with Regulation No. R1258 dated 21 July 1972 as amended by 

Government Notice R1648 dated 19 August 1977, as further amended by Government 

Notice R1428 dated 11 July 1980 and by Government Notice R774 dated 23 April 

1982. 

 

__________________________ 

COMMISSIONER OF OATHS 


