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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 17 May 2018 at 10h00 the Constitutional Court will hear an application for 

confirmation of an order of constitutional invalidity made by the High Court of 

South Africa, Gauteng Division, Pretoria (High Court) which declared section 2(1) of the 

Upgrading of Land Tenure Rights Act 112 of 1991 (Upgrading Act) unconstitutional and 

invalid insofar as it automatically converts land tenure rights into rights of ownership of 

property, without providing other occupants or affected parties an opportunity to make 

submissions. 

 

The applicant, Ms Rahube, and the first respondent, Mr Rahube, are siblings who, 

together with eight other people, moved into a house in Mabopane in the 1970s.  At the 

time, the property was owned by their grandmother, who passed away in 1978.  In 1987, 

a Certificate of Occupation was issued by the Department of Interior of the 

Bophuthatswana Government Service under Mr Rahube’s name.  The Certificate was 

issued under Proclamation R293, which was promulgated in terms of the Black 

Administration Act.  In 1988, the Department of Local Government and Housing of the 

Republic of Bophuthatswana, acting in terms of the Proclamation, issued a Deed of Grant 

in the name of Mr Rahube. 

 

In 2009, Mr Rahube instituted eviction proceedings against Ms Rahube in the 

Ga-rankuwa Magistrates’ Court.  Ms Rahube opposed the proceedings.  These eviction 

proceedings were suspended pending an application before the High Court of South 

Africa, North West Division, Mahikeng where Ms Rahube challenged the 

constitutionality of section 2(1) of the Upgrading Act.  By agreement, the matter was 

transferred to the High Court, North Gauteng Division, Pretoria.  In the High Court, Ms 



 

 

Rahube sought ownership of the property in terms of section 3(b) of the Restitution of 

Land Rights Act 22 of 1994.  The High Court dismissed this particular part of the relief 

because she had failed to join the other members of her family who may have a direct and 

substantial interest in the proceedings before it. 

 

The High Court held that the land tenure rights which the Upgrading Act sought to 

recognise and convert were acquired under a legislative regime which was 

discriminatory.  The Upgrading Act sought to provide for the upgrading and conversion 

into ownership of certain rights granted in respect of land.  It held that the Upgrading Act 

perpetuated the exclusion of women from the rights of ownership insofar as it provided 

for automatic conversion without providing affected parties an opportunity to be heard.  

As a result, the High Court held that section 2(1) of the Upgrading Act contravened the 

audi alteram partem principle. 

 

The High Court held that its order of constitutional invalidity should apply 

retrospectively to the operative date of the interim Constitution, being 27 April 1994.  

Further, the High Court found that this case involves complex issues that Parliament 

would be best placed to decide, and so ruled that it would be just and equitable that the 

order of constitutional invalidity be suspended for 18 months.  To provide effective relief 

to Ms Rahube, the High Court interdicted Mr Rahube from passing ownership, selling or 

encumbering the property until Parliament cures the defect.  The High Court held that the 

Minister for Rural Development and Land Reform, was liable to pay Ms Rahube’s costs.  

It further held that Mr Rahube should not bear the costs of Ms Rahube. 

 

In this Court, Ms Rahube submits that the Upgrading Act is unconstitutional in that it 

violates various constitutional rights, namely those in sections 9, 25 and 33 of the 

Constitution.  She submits that the Upgrading Act fails to adequately extend its protection 

to women because the certificates and deeds of grant that were issued in the apartheid era 

were issued in the name of the head of a household who had to be a male.  She contends 

that these laws effectively relegate women to the position of minors who could not hold 

title in their own name.  She contends that the Upgrading Act violates section 25(1) of the 

Constitution because it deprives those with a legitimate claim to the property from 

exercising those rights.  Further, the Upgrading Act, having been intended to protect 

tenure, perpetuates her vulnerability to secure tenure and by doing so, contravenes section 

25(5) of the Constitution.  Finally, the applicant contends that section 2(1) of the 

Upgrading Act violates section 33 of the Constitution in that it provides for automatic 

conversion without an administrative enquiry having taken place to ensure that the 

appropriate person is registered as the owner of the property and the occupants are 

notified.  In respect of remedy, the applicant fully aligns herself with the order of the 

High Court. 

 

Mr Rahube has submitted that he did not acquire the land tenure right of ownership 

through the conversion clause in section 2(1) of the Upgrading Act. He contends instead 

that he acquired full ownership when he obtained a loan from the 

Bophuthatswana Building Society to purchase the property in 1988.  Mr Rahube agrees 

with the applicant’s contention that section 2(1) of the Upgrading Act is constitutionally 



 

 

invalid.  However, he contends that this invalidity does not affect his acquisition of the 

property because this occurred in 1988.  Mr Rahube disputes the applicant’s argument 

that apartheid legislation made it impossible for women to have property registered in 

their own name.  He contends that before he was the registered owner of the property 

under the Proclamation, the grandmother was the owner of the property and thus it cannot 

be said that women were precluded from acquiring property.  In regard to section 25, the 

first respondent submits that the applicant’s property rights have not been infringed by 

the coming into effect of the provisions of the Upgrading Act because he bought the 

property prior to the Upgrading Act coming into effect.  Further, he contends that 

section 2(1) of the Upgrading Act may violate section 33 of the Constitution. However 

this violation is mitigated by section 24D of the Act, which provides an effective remedy 

for an aggrieved party to lodge an appeal.  With respect to retrospectivity, suspension of 

the order and on costs, the first respondent aligns himself with the order of the 

High Court. 


