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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

Case No: CCT 319/2017  

Ex CASE : 101250/2015 

In the matter between: 

MANTSHABELLE MARRY RAHUBE    Applicant 

and 

HENDSRINE RAHUBE      First Respondent 

MEC FOR HOUSING AND LAND AFFAIRS,  

NORTH WEST PROVINCE     Second Respondent 

MINISTER FOR RURAL DEVELOPMENT &  

LAND REFORM       Third Respondent 

REGISTRAR OF DEEDS, PRETORIA    Fourth Respondent 

REGISTRAR OF DEEDS, VRYBURG    Fifth Respondent 

CITY OF TSHWANE METROPOLITAN  

MUNICIPALITY       Sixth Respondent 

MEC FOR HUMAN SETLEMENTS,  

GAUTENG PROVINCE      Seventh Respondent  

_________________________________________________________________ 

FIRST RESPONDENT’S WRITTEN SUBMISSIONS 

_________________________________________________________________ 

A. Introduction  

 

1.  On 23 October 2009 the first respondent brought an eviction application1 at 

Gara-nkuwa  

                                                           
1
   In terms of Section 4 (1) of the Prevention of Illegal Eviction from and Unlawful Occupation of Land  

Act 19 of 1998 (PIE) 
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      Magistrate’s Court (Case No.2567/2009) seeking the relief from court to order   

      the applicant to vacate the House at 2328 Unit B, Mabopane2. 

 

2. The applicant opposed the said application and amongst other things  

she raised a constitutional issue, ie the constitutional validity of Section 2(1) of 

the Upgrading of Land Tenure Rights Act 112 of 1991 (hereinafter referred 

Upgrading Act). 

 

3.  As a result of the Constitutional issue which was raised by the lawyers  

 of the applicant, the eviction application proceedings were stopped and left in 

abeyance pending the outcome of the application which were to be  brought 

by the applicant to the High Court3 challenging the constitutionality of the said 

section. 

 

4.  The applicant brought an application seeking an Order in the following  

  terms: 

 

4.1 Declaring that the applicant is the owner of the property situated at  

Stand 2328 Block B, Mabopane (the property). 

 

                                                           
2
   Vol. 1 page 64 to 69   

3
   The matter was first instituted in the North West High Court Case No: 772/2010 and in November  

  2015 was transferred to North Gauteng High Court under case No: 101250/2015 
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4.2 Alternatively, declaring that the applicant is entitled to have the  

property registered in her name. 

 

4.3 Directing the Registrar of Deeds to take all steps necessary to effect  

transfer of the property into the applicant’s name. 

 

Alternatively to Prayer 1 to 3 of the Notice of Motion (4.1 to 4.3) 

4.4 Declaring the first respondent holds title to the property on behalf of  

and for the benefit of the applicant and her descendants. 

 

Alternatively to Prayers 1 and 4 referred to above (4.1 to 4.4) 

4.5 Declaring section 2(1) of the Upgrading of Land Tenure Rights Act 112  

of 1991 (“the Upgrading Act”) unconstitutional and invalid to the extent 

that it deprives occupants of the property who are not registered on a 

deed of grant from claiming ownership of the property. 

 

4.6 Declaring section 2 (1) of the Upgrading of Land Tenure Rights Act 112  

of 1991 unconstitutional and invalid to the extent that it fails to ensure 

that the occupants of property is subject to a tenure right listed in 

Schedule 1 of the Act are given notice and an opportunity to be heard 

prior to the conversion of those rights into full ownership. 
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4.7 Ordering that the declaratory relief in Prayers as stated in paragraph 

4.6 and 4.7 (or Prayers 5 & 6 as stated in the Notice of Motion) shall 

operate retrospectively. 

 

Alternatively to Prayers 7 as stated in the Notice of Motion (4.7 above): 

4.8 Suspending the declaration of invalidity for a period of one year to  

allow the Legislature an opportunity to introduce a constitutionally 

permissible regime for the determination of rights of ownership and  

                     occupation of land subject to the provisions of section 2(1) of the  

             Upgrading Act.  

 

4.9 Directing the Second Respondent (or his nominee) to hold an inquiry in  

accordance with the provisions of section 3 of the Upgrading Act in 

respect of the land tenure rights over the property, and to provide the 

applicant with an opportunity to be heard at such inquiry. 

 

5.   On 26 September 2017 judgment was delivered granting an order which    

  declare the provisions of section 2(1) of the Upgrading Act constitutionally   

  invalid4.  This Honourable Court is entrusted with the duty to decide on the  

  confirmation of the order by the court a quo. 

 

 

 

B.. Factual background (timeline) 

                                                           
4
   Rahube v Rahube and Others 2018 (1) SA 638 (GP) at page 656 to 657 
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6.  The applicant and the first respondent are siblings.  In 1970, the family of the         

 applicant moved to Stand 2328 Block B Mabopane (the property) in question  

 from Lady Selbourne and were a family of 8 in total.  It is common cause that  

 the house in Mabopane belonged to the applicant and the first respondent’s  

 grandmother5. 

 

7.  In 1978: their grandmother passed on.  Shortly after this, the family 

nominated  

 the first respondent as the holder of the certificate of occupation6.  In the  

 certificate the applicant and the siblings are listed as people entitled to 

occupy  

 the property.  

 

8.  The first respondent’s argument is that shortly thereafter, he applied at  

 Bophuthatswana Building Society (BBS) bank to fund the loan for the 

purchase  

 of the said property7.  This has not been challenged by the Applicant as she  

 chose not to file a reply affidavit disputing this allegation. 

 

 

9.  In 1988 the first respondent was given a deed of grant by the 

Bophuthatswana  

                                                           
5
  Vol. 4 page 376 para  2.1 

6
  Vol. 4 page 376 para 2.3  

7
  Vol.4 page 385 to 387 
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 department of Interior. 

 

 

 

10.   In 1997, the first respondent left the parental home after he got married.  

This  

  was after the applicant had returned home after her divorce.  The first  

  respondent argues that when he left this property there was an oral 

agreement   

  between himself and the applicant that the latter will occupy the property and 

upon  receipt of the municipal account the applicant to settle same. 

 

 

11.   From 2000 the Applicant was left alone in the house after the Mr Matjila had  

  left. 

 

12.   In 2009 the first respondent requested his sister, the applicant herein to 

vacate  

  the property as he returned to the house after having divorced his wife8.  The  

  applicant refused to vacate the property and the first respondent approached  

  the office of the Legal Aid South Africa Gara-nkuwa office for legal 

recourse9.    

  His then lawyers sent correspondence to the applicant requesting her to  

  vacate the property.  This request was resisted by the applicant.  

 

                                                           
8
  Volume 1 page 80 

9
  Vol. 1 page 80 
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12.1 An application for eviction10 was instituted at Gara-nkuwa Magistrates 

court’s the applicant went to the same Legal Aid Office but was not 

assisted to avoid a possible conflict of interest.  She was referred to the 

office of the Lawyers for Human Rights.  The first respondent’s eviction 

application was opposed at Gara-nkuwa magistrates court.  

  

 

12.2 The applicant’s lawyers approached North West High Court seeking an 

order to declare the provisions of the Act as constitutionally invalid.  By 

agreement between the parties the matter was transferred to the North 

Gauteng High Court.  The North Gauteng High Court granted an order 

declaring the provisions of section 2(1) of the Act constitutionally 

invalid. 

 

13.   This is an application to confirm the said order in terms of Rule 16(4) of the  

  Rules of this Honourable Court. 

 

               C.. The provisions of the Upgrading of Land Tenure Rights Act11  

                 (Upgrading Act) v the first respondent claim of ownership of the  

                        property in question. 

14.    It is common cause that the provisions of section 2(1) of the Upgrading Act   

   came into operation on 1 September 1991 just three years before the dawn  

                                                           
10

  Volume 1 page 64 to 72 
11

  112 of 1991 



8 
 

   of democracy in the Republic of South Africa. 

   

15.   On 27 April 1994 Bophuthatswana formed part of the Republic of South  

  Africa.  However, the provisions of this Act came into effect in the former   

             Bophuthatswana (Mabopane) on 28 September 1998 by virtue of the    

             provisions of the Land Affairs General Amendment Act12 . 

 

16.   Based on the said timeline it will be argued that the first respondent didn’t  

  acquire the land tenure right of ownership of the property in question through   

  the conversion clause of the Upgrading Act which came into effect only in 

1998   

  after the first respondent having obtained a funding from the BBS to fund the   

  purchase of the said property13.   The conversion clause of the Upgrading 

Act  

  came into effect at about 10 years later after he bought the property. 

 

17.   In the instant case the first respondent applied and obtained funding of the  

             house on 25 April 198814. 

 

18.   The provisions of the Upgrading Act in its current form cannot be said to be  

                                                           
12

  61 of 1998, This Act inserted the provisions of section 25A into the Upgrading Act which reads “As from the 
coming into operation of the Land Affairs General Amendment Act, 1998, the provisions of this Act, excluding 
section 3, 19 and 20, shall apply throughout the Republic.” 
13

  Vol. 4 page 381 para 3.14 
14

 Volume 4 page 385-387 



9 
 

             constitutionally valid.  However, the first respondent says that the question  

             about the constitutional invalidity of section 2(1) of the Upgrading Act does 

not  

             make an impact about his acquisition of the ownership of the property. 

  His contention is that his right to ownership was not obtained as   

  a result of the conversion coming into effect in Mabopane in 1998 as he   

  acquired it about 10 years earlier before this said date. 

 

   D.. Facts as appear from both applicant and the first respondent 

19.   As stated above the applicant and the first respondent are siblings.  There is   

  an eviction , which has been suspended at Gara-rankuwa Magistrates court    

  as a result of this application which was instituted by the first respondent on   

  the basis that the property in question he bought through finance he 

obtained   

  from Bophuthatswana building society.   

 

19.1 The applicant’s case is that this property is a family home and she has a  

direct and substantial interest on it.  The applicant avers that she only  

became aware that the first respond’s title of grant has been converted into  

ownership in 2009 when she was served with eviction application by the 

first   respondent15.  The first respondent admits that he instituted the 

eviction proceedings in 2009 but disputes the allegation by the applicant 

                                                           
15

  Vol. 1 page 44 para 3 
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that she only became aware that he is the owner of the property by that 

year16.  

 

20.   The first respondent does not dispute that the family moved to the property 

in  

  question in 1970 and they were eight family members who occupied the   

  property and that the belonged to their grandmother.17  The first respondent  

  admits that the applicant moved out of the property when she got married in  

  1973 and she moved out with all her children contrary to her averment that   

  she left children in the property and have been staying there for an    

            

            uninterrupted period18. 

 

 

21.   The first respondent admits that he moved out of the property in 1991 or 

1992  

  but dispute that he left for good19.  He says that from time to time he used to  

  come to the property and that there was verbal agreement that the applicant  

  will occupy the property and the dispute started when she refused to pay for  

  municipal services20. 

 

22.   The first respondent admits that on 13 September 1988 he obtained a deed  

                                                           
16

 Vol. 4 page 377 to 378 
17

  Vol. 4 page 376  para 2.1  
18

 Vol. 4 page 378 para 3.71 
19

 Vol. 1 page 45 para 5.4.5.6 
20

 Vol. 4 page 479 para 3.7.7 
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  of grant in terms of the Proclamation R293 in terms of the Native   

  Administration Act21 which was renamed the Black Administration Act22.    

  However, the first applicant argues that shortly after this, he approached the   

  bank for funding so that he can purchase the property and he got funding  

  through Bophuthatswana Building society (affectionately known as BBS)  

  Bank23.  Subsequent to this, he bought the property to be exclusively his. 

 

 

23.   The first respondent vigorous disputes the allegation that he acquired  

  ownership of the property by virtue of the fact that he held a deed of grant in  

   his favour and it was done through the provisions of section 2(1) of the    

  Upgrading Act24.   The first respondent has submitted documentary proof 

from    

  the BBS bank that he paid his hard-earned money for the property and there   

  is no replying affidavit by the applicant disputing this averment25.  

 

24.   It is contended by the first applicant that although he first obtain a certificate  

  of occupation and later a deed of grant.  Subsequent to this he bought 

property  

  and the applicant was well aware of this, she agreed to pay rent and the   

  municipal bills but later she stopped paying for same alleging that she wont   

  for this in a house which does not belong to her26.  In the event this 

Honourable  

                                                           
21

  38 of 1927 
22

  38 of 1927 
23

  Vol 4 page 381 para 3.14.1  
24

  Vol. 1 page 47 para 9 
25

  Vol. 4 page 385-387 
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  Court refer this Upgrading Act to Parliament the first respondent will 

challenge   

  his ownership of the house before a tribunal or court if this will have to be the   

  appropriate forum. 

 

25.   The first respondent argues that he will be homeless if this property is taken  

  away from him.  At the present moment he cannot get any RDP house  

  because his name appears on the system as he is the owner of the property 

in question.  

 

26.   The applicant’s case is that she was shocked when she was evicted in 2009  

             that the ownership of the house has been transferred to the first respondent. 

 

 

26.1 She concedes that the family had tacitly agreed that the first 

respondent be the titleholder of the deed of grant after their 

grandmother had passed on. 

 

26.2  In law, only couple married in community of property of profit and loss   

 are legally obliged to inform and get written consent from one another 

if   

 one intends to sell or dispose of his/her immovable property of the joint  

 estate27.  In the case of the first respondent there was no such an 

obligation. 

                                                                                                                                                                                     
26

  Vol. 4 page 379 para 3.7.7 
27

  Section 15 (2) Matrimonial Property Act 88 of 1984, dealing with powers of spouses: (2) Such a  power shall 
not without the written consent of the other spouse- (a) alienate, mortgage, burden with a servitude or confer 
any other real right in any immovable property forming part of the joint estate; (b) enter into any contract for 
the alienation, mortgaging, burdening with a servitude or conferring of any other right in immovable property 
forming part of the joint estate; (c) alienate, cede or pledge any shares, stocks, debentures, debentures bonds, 
insurance policies, mortgage bonds, fixed deposits or any similar assets, or any investment by or on behalf of 
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27.   On the correct facts of the case the provisions of section 2 (1) as they are  

             cannot be said to be rational in the constitutional democracy and cannot 

even    

             pass the limitation clause as enshrined in section 36 of the Constitution28.  In   

             this case the conversion as provided in section 2(1) of the Upgrading Act is  

             being utilised in a property which was purchased some about ten years 

before  

             it came into effect.  The reliance on the Proclamation is merely because it is  

             recorded in the deed of grant, the events which occurred subsequent to that      

             has not been considered.   

                    E.. The foundation of the applicant’s argument and the introduction  

                         of the Upgrading Act 

28.   The applicant argues that the historically apartheid era laws in particular the  

 

   Proclamation R293 which was brought about by the Native Administration  

   Act29 which was later became known as the Black Administration Act30 

made   

   it impossible for women to have property registered in their own names  

   amongst other things.  This legislation together with Native Land Act31  

                                                                                                                                                                                     
other spouse in a financial institution, forming part of the joint estate; (d) alienate or pledge any jewellery, 
coins stamps, paintings or any other assets forming part of the joint estate mainly as investments;…….   
28

  Section 36 of the Constitution of the Republic of South Africa, 1996 
29

  38 of 1938 
30

  Supra 
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   prevented Black or African people from residing in certain areas.  The first  

   respondent does not deny discrimination, prejudices and unfair practices     

   which were brought into place by this legislation and others.   

 

29.   It is indeed, so that in an attempt to address some of the injustices of the  

  past in particular land tenure rights or right to ownership of the property  

  Parliament enacted the Upgrading Act which came into effect in some other  

  parts of the Republic in 1991.  Section 2 (1) of the Upgrading Act is the 

relevant    

  part of the Act which was enacted in an attempt to address some of the   

  challenges of non recognition of the ownership of property or land tenure 

rights    

  being registered in the names of certain people. 

 

 

30.   On the facts of this case as illustrated by the court a quo, the applicant, as 

well  

  as the first respondent the property in question belonged to their 

grandmother.   

  Now if that was the case the first respondent was not nominated because of  

  his gender as a male and he was neither the head of the family because the  

  applicant in her own version Mr Matjila was the head of the family. 

 

 

31.   The first respondent contends that even though he admit that he was  

                                                                                                                                                                                     
31

 27 of 1913 
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             nominated by the family to hold the certificate in terms of the Proclamation 

the  

  circumstances changed when he obtained bond from the bank to fund the  

  purchase of the property. 

 

32.   It is accepted that the Deed of Grant which was subsequently given to the 

first  

  respondent indeed makes a reference to Proclamation 293.  It is also 

common     

  cause that section 2 (1) of the Upgrading Act provides for automatic   

  conversion of the deed of grant to ownership.  However, that being the case,   

  at the time the effect of the provisions of the Upgrading kicked in, the first    

  respondent had already applied to the bank and obtained funding for the  

  purchase.  It is on this basis that he contends that he did not become the  

  owner of the property by virtue of the conversion clause of the Upgrading 

Act. 

 

 

33.   The next question will be whether the provisions of section 2 (1) of the  

             Upgrading Act Constitutional valid, to put it differently whether this 

Honourable  

  Court should confirm the decision of the court a quo which declared the  

  provisions of the section in question constitutionally invalid.  The answer to     

  this will be provided below. 
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          F. Constitutional Rights possible infringed as a result of coming     

              into effect of the provisions of section 2(1) of the Upgrading Act 

 

34.   The applicant argues that the coming into effect of the provisions of section  

  2 (1) of the Upgrading Act in the case set out in her papers, automatically      

             converted a deed of grant into full ownership to the first respondent and that  

  violates her property rights as provided in section 25 (1) ; (5) and (6); her 

right  

  against discrimination as enshrined in section 9(3); her right to have her 

dignity  

  respected and protected in terms of section 10 and her right to be heard 

before  

  a decision is taken has adverse effect and is offensive against the provisions  

  of section 33 of the Constitution. 

  

35.   The provisions as set out above will not be dealt with herein verbatim from 

the  

  Constitution. However, they will be dealt with in turn and on the perspective 

of  

  the case of the first respondent. 
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36.   As already stated above the property rights of the applicant32 have not been  

  impacted on the basis of coming into effect of the provisions of the Act as the  

  first respondent had already bought the property when the Act came into  

  operation. 

 

 

 

37.   On the argument that her constitutional right against discrimination in terms 

of  

  section 9(3) of the Constitution the first respondent contends she was not  

  discriminated against on the basis of her gender as being a woman.  This  

  property used to belong their grandmother not to their grandfather or to both   

  but in 1970 when the family took occupation of the house, it belonged to their  

  grandmother who was a woman.  When applicant got married she had a    

  property in her own name33. 

 

38.   From the wording of section 2 (1) of the Upgrading Act which refers to    

  automatic conversion of the deed of grant into full ownership, this being the  

  case means that the provisions brings exclusive ownership to the person  

  holding a deed of grant without giving an opportunity to other/s to be heard.   

 

39.   The provisions of section 33 of the Constitution is implicated by the 

provisions  

                                                           
32

 Property right of the applicant in terms of section 25 of the Constitution 
33

 Vol. 2 page 167 to 169; Vol. 4 page 379 para 3.7.4 
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  of section 2 (1) of the Act.  However, this is mitigated by the provisions of 

section 24D (10) of the Upgrading Act which provides a remedy to the 

aggrieved party.  The applicant for some unknown reason she opted not to 

exercise her right of appeal once she became aware about the change of 

ownership. 

 

40.   The first respondent has direct and substantial interest like other siblings of  

 

   the applicant and he claims that he bought this property.  This right to  

   ownership of this property is not found because of section 2 (1) of the    

   Upgrading Act but on the ground that he purchased.  In the event   

   this Honourable Court confirms that there is a defect in the section and once   

    parliament has cured the defect he will make presentation to the body,    

    tribunal or court which will be authorised to make a determination once all    

    the interested parties have been heard34.  

 

 

41.   Section 33 (2) of the Constitution provides that “everyone whose rights have  

  been adversely affected by administrative action has the right to be given  

  written reasons”. The argument by the applicant is that she was never given    

  an opportunity to make presentation before a tribunal or any body that she 

has   

  substantial interest in the property.  The first respondent says that he bought  

                                                           
34

 Bel Porto School Governing Body v Premier, Western Cape 2002 (3) SA 265 (CC) at page 292 at para [86] The 
fairness of a decision in itself has never been a ground for review.  Something more is required.  The unfairness 
has to be such that a degree that an inference can be drawn from it that the person who made the decision had 
erred in a respect that would provide grounds for review.  That inference is not easily drawn.  
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  the property and he is the owner thereof and he didn’t obtain in terms of  

  section 2(1) of the Upgrading Act.  This is a conflict which needs to be    

  determined by an independent tribunal or forum where both parties may give    

  viva voce evidence.  Section 2(1) of the Upgrading Act does not provide 

such   

  a mechanism of notifying the other interested parties. 

 

42.   The applicant’s contention is that she never received notification nor an  

  opportunity in an administrative enquiry to be heard before the deed of  

  grant was converted into full ownership.  This has been disputed by the first  

 

    respondent in that all the family members were made aware about this and  

    they agreed to it35.  This is a disputed fact which can be ventilated in a    

    different forum where both parties can be heard. 

 

 

      G. Whether the limitation clause of the Constitution  justifies the  

          violation of the rights as alleged by the applicant in her papers. 

43.   The applicant contends that her section 25 (1) & (6); section 9 and section 

33   

  Constitutional rights in the Bill of Rights have been violated in that she is at  

  risk of losing the property by being evicted by a person who merely claims a  

  right of ownership over the property by means of conversion clause of 

section  

                                                           
35

 Vol. 4 page 381 para [3.15.1] 
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  2(1) of the Upgrading Act. She also argues that the discriminatory impact of  

  automatic conversion of the deed of grant to get exclusive rights of 

ownership  

  of the property without having been afforded an opportunity to be heard is a  

  violation of section 33 of the Constitution. 

 

44.   The first respondent started legal process of evicting the applicant on the 

belief  

  that he is the rightful owner of the property on the basis that he purchased 

the  

  property.  The Upgrading Act falls short of a clause to give notice to the 

parties  

  who   may be adversely affected by the conversion clause. 

 

45.   The Constitutional Rights in the Bill of Rights are subject to limitation 

clause36  

 

  and in the instant case the question is whether the implicated rights as per      

  argument of the applicant can be said  to be justified in an open and  

  democratic society based on human dignity equality and freedom taking into  

             account the factors set out in the subsections of section 36 of the 

Constitution. 

 

46.   As has been submitted above, the first respondent submits that the right set  

                                                           
36

  Section 36 (1) (a) to (e) and (2) of the Constitution  
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  out of section 33 has not been considered as there no mechanism for  

  notification of the affected parties, or giving them an opportunity to be heard  

  before a conversion of the holder of deed of grant is converted to ownership.   

  However, this is mitigated by the provisions of section 24D of the Upgrading  

  Act. 

 

47.   It has been argued in the court a quo that section 24D of the Upgrading Act  

  may address the complaint if there is any on condition that it has been 

lodged   

  within a specific time period.  In this case the applicant argues that she only  

  became aware in 2009 that the first respondent had become the owner of 

the  

  property.  The first respondent disputes this and say that all along she had  

  been aware of the position as there was an agreement between the two of  

  them that she occupy the property and will pay rent.    

 

48.   The provisions of section 24D provides that: 

  (10) (a) Any person aggrieved by an entry made by a person designated under    

  subsection (1) or (2) in a register of land rights, may within 30 days after he/she  

   

because aware of the entry, but not more than a year after the entry was made,  

  appeal in writing against such entry to the Minister. (underlined own emphases) 

(b) The Minister may, after he or she considered the grounds of appeal   

      and the reasons of the person designated under sub-section (1) or  

      (2) for such entry- 
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(i)  either in whole or in part, allow the appeal, and 

(aa)  direct such person to alter such entry or to substitute for      

it any other entry which such person in the Minister’s   

opinion ought to have been made; or 

                                       (bb) order that such arrangements be made as are  

                                              appropriate and necessary to protect the rights and  

                                               interests of the appellant as well as other rights and    

                                              interests, if any, in that erf or piece of land; or 

   (ii) dismiss the appeal 

 

49.   The applicant does not say that she appealed to the Minister in 2009 after 

she   

  became aware that the first respondent became the owner of the property.   

  The applicant’s argument that the time set upon which she was to note an   

  appeal has lapsed when she didn’t exercise her right to appeal provided for   

  by section 24D(10) of the Upgrading Act.  We support the argument by the  

  Minister that there is a  remedy provided to any person who feel aggrieved 

by  

  the conversion of holder of the deed of grant into full ownership. 

 

 

50.   The first respondent’s contention is that the applicant’s argument that the  

  period within which she was to exercise her right in terms of section 24D   
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  of the Upgrading Act has long lapsed is not a justification, she became 

aware  

  yet she did not appeal.   

 

 

 

50.1  The fact that the Upgrading Act does not provide a discretion to the    

 relevant  official to condone complaint beyond the time prescribed is of   

 no excuse, the  Act provides a window period of 30 days of becoming     

 aware of such to take some steps by way of an appeal. 

 

50.2  The fact that 24D of the Upgrading Act is a post facto recourse but it  

 provides some assistance to the aggrieved party like the applicant who  

        has not been notified or heard before a conversion of the holder of a  

        deed of  grant into ownership because there is a legal remedy to 

appeal  

        such a  decision and the Minister when considering the appeal has the  

        power to  either allow the appeal in part or in whole. 

 

 

50.3  Moreover, the Minister’s decision is an administrative one which is 

subject to judicial control, therefore, any aggrieved party may approach 

the court to have the Minister’s decision reviewed and set aside37. 

 

                                                           
37

  Section 6 of the Promotion of Administrative Justice Act 3 of 2000 provides that (1) Any person may institute 
proceedings in a court or a tribunal for the judicial review of an administrative action. (2) A court of tribunal 
has the power to judicially review an administrative action if- (a)…(b)…(c) the action was procedurally unfair; 
(d) the action was materially influenced by an error of law;  (e) the action was taken …(vi) arbitrarily or 
capriciously; (f) the action itself -…(i) the action is otherwise unconstitutional or unlawful. 



24 
 

50.4 Based on the above it is contended that section 24D of the Upgrading 

Act  does not fall short of justification. 

 

 

51.   The first respondent submits that it is not correct that he offered no 

justification  

  of the violation of the rights as set out in the applicant’s papers and 

argument. 

 

                 H. The judgment by the Court a quo 

52.   The court held that the first respondent became the registered owner of the  

  property following a conversion of the land tenure rights, evidenced in the  

  deed of grant held, into full ownership in term of section 2 (1) of the  

  Upgrading38.   

 

53.   The first respondent’s argument is that yes initially he was nominated as the  

  holder of the certificate of occupation on behalf of the family by agreement   

  amongst the family members.  However, subsequent thereto, he got a loan   

  from BBS (Bophuthatswana building society) for a bond in the total amount 

of   

  R3,360.00.  Although the deed of grant was issued in terms of the  

  Proclamation but certain events took place thereafter which involves the  

  payment of the some of money  for the property.  The first respondent 

submits  

  that this was not looked at by the court a quo. 

                                                           
38

  Vol. 4 page 335 para [8] The case is reported Rahube v Rahube and others 2018 (1) SA 638 (GP) 
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54.   The court a quo remarked that the first respondent made a bald denial of the  

  allegations by the applicant that she paid levies.  The first respondent submit  

  that the presiding judge in the court a quo erred on this regard.  It was the 

first     

  respondent’s version throughout that the Invoices for municipal services 

were   

  addressed to him and he is the one who paid for those services until when 

he   

 was unable to do so when he applied that the municipal debt be scrapped39. 

 

 

55.   The conclusion by the court a quo for deciding not to make a declaratory 

order  

  that the applicant is the owner of the property on the basis that she failed to    

  cite all the interested parties is welcomed by the first respondent. 

 

56.   The crux of the matter is an order declaring section 2 (1) of the Upgrading 

Act  

  as constitutionally invalid insofar as it: 

 

                                                           
39

 Vol. 1 page 68 para [4.3] & Vol. 2 page 164 para [8] 
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(i) automatically converted the holders of land tenure rights into 

owners of property, without the occupants and affected parties 

lacking ownership rights notice or the opportunity to make 

submissions to an appropriately established forum, prior to the 

conversion of the land tenure rights into ownership.  

 

57.   The applicant argues this declaration be extended to other women where the  

  facts as set out in her case applies.  In the relevant or similar facts as set out  

 

  in a person of the applicant the constitutional invalidity of the provisions of 

the    

  Upgrading Act may be confirmed by  this Honourable Court.  However, the    

  case of the first respondent is that the applicant was not discriminated 

against  

  on account of her being a woman and that he (the first respondent) was at 

first  

  a nominee of the holder of certificate of occupation and he subsequently  

  bought the property and if his right is not restored he will be homeless.   

 

 

58.   However, in the event this Honourable Court decide to confirm the decision 

of  

  the court a quo the first respondent reserves his right to make representation   

  to an appropriately established forum once parliament has fixed the defect (if  

  there is any) of section 2(1) of the Upgrading Act. 
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  I. Submissions on retrospectivity application of the order of invalidity 

 

59.   Section 172 of the Constitution provides that: 

“When deciding a constitutional matter within its power, a court 

(a) must declare that any law or conduct that is inconsistent with the Constitution is 

invalid to the extent of its inconsistency; and 

(b) may make any order that is just and equitable, including 

(i) an order limiting the retrospective effect of the declaration of invalidity; 

and 

(ii) an order suspending the declaration of invalidity for any period and on 

any conditions, to allow the competent authority to correct the defect.” 

 

 

60.   This Honourable Court has dealt with a number of cases40 where it had to  

  decide on the constitutional invalidity of the legislation on whether such an   

  order should have retrospective or prospective effect. 

 

61.   In Bhe and others v Magistrate Khayelitsha (Commission for Gender 

Equality  

 as Amicus Curiae) and others41 the Honourable Justice Langa J (as he then   

                                                           
40

 S v Zuma & Others 1995 (2) SA 642 (CC) at page 663 para [43] where the court held that the ability to limit 
the retrospective effect  of orders of invalidity can be used – to avoid the dislocation and inconvenience of 
undoing transactions, decisions or actions taken under the invalidated statute.  The court further held that the 
interest of individuals must be weighed against the interest of avoiding dislocation to the administration of 
justice and desirability of smooth transition from the old law. See also S v Minister of Police and Others v 
Kunjana 2014 (1) SA 442 (CC); Gaertner and others v Minister of Finance and others 2016 (2) SA 473 (CC) at 
para [34] to [38] 
41

  2005 (1) SA 580 (CC) at para [126]; Ramuhovhi and others v President of the Republic of South Africa & 
others 2018 (2) SA 1 (CC) at para [57] & [58]  
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 was says)  “Section 172 of the Constitution empowers this Court, upon a 

declaration     

 of invalidity to make an order that is just and equitable, including to limit the  

 retrospective of that invalidity.  The statutory provisions and customary-law rules that   

 have been found to be inconsistent with the Constitution are so egregious that an   

 order that renders the declaration fully prospective cannot be justified.  On the other   

 hand, it seems to me that unqualified retrospectivity would be unfair because it could     

result in all transfers of ownership that have taken place over a considerably long 

time being reconsidered.  However, an order which exempts all completed transfers 

from the provisions of the Constitution would also not accord with just and equity.  It 

would make it impossible to re-open a transaction even where the heir who received 

transfer knew at the time that the provisions which purport to benefit him or her were 

to be challenged in a court”.  (underlined own emphases) 

 

62.   As submitted in the court a quo that in the event this Honourable confirming  

  the order of constitutional invalidity, it should be retrospective with effect 

from  

  27 April 1994 and that the court should confirm the order by the court a quo   

  giving parliament 18 months to cure the defect.  

 

 

  J.. Costs 

63.   In her papers filed before this Honourable Court asked the cost order against  

  the third respondent42.  The court a quo held that “…The applicant should  

  cover all her costs from the third respondent.  … The first respondent’s lack 

of  

  resources should militate against a finding that he should be apportioned  

                                                           
42

 Vol. 4 page 311 para [1.5] 
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  responsibility for any of the applicant’s costs.  The first respondent, though 

not  

  fault of his own, acquired tenure rights which he sought to protect in these  

  proceedings.” 

 

64.   It is submitted on behalf of the first respondent that there should be no order  

  as to costs against him, in light of the well-established principle that a party   

  raising constitutional rights in good faith should not be mulct with costs43. 

This   

  Honourable Court in the case of Bothma v Els and others44 held that courts  

  have departed from the general rule in civil litigation that costs follow the 

result  

  in litigation between private parties in circumstances where ‘public interest  

  litigation could be chilled by an adverse cost order’. 

 

65.   Insofar, as an order as for costs we submit that an order by the court a quo  

  should not be departed.  If the Minister is not pursuing his opposition before  

  this Honourable Court we ask that each part pay its own costs. 

 

        

    K. Conclusion 

66.   The first respondent submits that there are disputes of facts which can be  

                                                           
43

  Biowatch Trust v Registrar, Genetic and others 2009 (6) SA 232 (CC) para [23] 
44

 2010 (2) SA622 (CC) paras [93] and [99] 
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  better ventilated in a forum best suited in hearing viva voce evidence when 

all  

  the parties having the direct and substantial interest in the property cited or  

  notified of such hearing. 

 

67.   The applicant was not discriminated against on the basis of her gender being  

  a woman; 

 

68.   There may be women who might not have been notified and/or not given an  

  opportunity to be heard before the land tenure rights to property was 

converted  

  into exclusive full ownership in terms of section 2 (1); 

 

69.   The first respondent submits that it is only on the basis that other women 

might  

  have been adversely affected by the coming into effect of section 2(1) of the  

  Upgrading Act that this Honourable Court should refer the provisions to  

  parliament to remedy the defect if section 24D thereof does not adequately  

  address the complaints or grievance of the interested parties.  

 

 

70.   This Honourable Court should discharge the interdict order by the court a 

quo  

  should it decide that section 24D of the Upgrading Act adequately addresses  

  the grievance of the affected parties by the effect of section 2(1) of the Act. 
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