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Introduction:  

1. This application concerns the rights of women married in the former 

Transkei without an antenuptial contract, whose marriages are out of 

community of property, but who do not have the right to claim 

redistribution of assets on divorce. 

 

2. In raising this issue as a constitutional attack against the current 

reading of section 7(3) of the Divorce Act 70 of 1979, it is necessary 

that the Minister of Justice and Correctional Services be joined as a 

party to these proceedings. Consequently, such an application is 

currently before this Honourable Court, but not yet adjudicated upon. 
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Background of this matter:  

 

 

3. The parties were married to each other in the former Transkei on 16 

December 1995. 

 

4. This matter commenced as a defended divorce action between the 

parties in the Regional Court, Mthatha. 

 

5. The Respondent inter alia alleged that the Applicant did not obey him 

regarding matrimonial matters;1 and that if the Respondent fathered 

children outside the bonds of their civil marriage it could never 

constitute a ground for divorce.2 From the pleadings and the Family 

Advocates’ report it also emerged that the Respondent, who is both 

an advocate3 and a chief,4 illegally married another woman by 

customary rites5 whilst he was civilly married to the Applicant.   

 

6. Through no fault of her own, the Applicant was not at court and the 

matter was finalised in the Mthatha Regional Court on 25 June 2014 

                                                           
1 Record: Volume 1 page 6. 
2 Record: Volume 1 page 28. 
3 Record: Volume 1 page 17 and 25. 
4 Record: Volume 1 page 38. 
5 Record: Volume 1 page 39. 
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without her knowledge.6 The Regional Court found that the parties 

were married in community of property.7 

 
7. The Respondent appealed to the High Court, Mthatha against the 

Regional Court’s finding.  The High Court on appeal also found that 

the parties’ marriage was in community of property, but for different 

reasons than the Regional Court.8  

 

8. The Respondent then appealed to the Supreme Court of Appeal 

(“SCA”) which ruled that the marriage regime of the parties was one 

out of community of property.9   

 

9. Thereafter the Applicant approached this Honourable Court, alleging 

that in so far as her marriage is out of community of property, section 

7(3) the Divorce Act 70 of 1979 (“Divorce Act”) is unconstitutional as 

the Applicant and other vulnerable women married in terms of the 
                                                           
6 Record: Volume 1 pages 56 – 83. The matter was before the trial court on 25 June 2014. 
According to the address by appellant’s legal representative, the respondent’s legal 
representatives had filed a notice on 18 June 2014 removing the defended divorce from the roll 
of 25 June 2014.  There is no indication that the appellant’s served a notice on the respondent’s 
legal representatives that the notice of removal was an irregular step. There is therefore no 
indication that the respondent was aware that the matter would be continuing on 25 June 2015. 
There was further an irregular pre-trial minute before the trial court, as the respondent or her 
legal representatives never attended a pre-trial conference. The so-called one-sided pre-trial 
minute was apparently held before a Magistrate Conjwa. Neither the said Magistrate Conjwa nor 
the trial court postponed the pre-trial conference to compel a proper ventilation of the issues. 
7 Record: Volume 1 page 84. 
8 Record: Volume 2 pages 115 – 128.  
9 Record: Volume 2 pages 137 – 143. It bears mention that the Applicant’s current legal 
representatives were only appointed after the SCA date was already determined. 
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laws of the former Transkei do not have the right to seek a 

redistribution of assets on divorce.  

 

10. The above-mentioned allegations in the divorce pleadings, coupled 

with the fact that after a marriage of 19 years10 (and raising two 

children11), the Applicant is left without any assets, is indicative of the 

oppressive system under which the Applicant and other similarly 

situated women find themselves.12  

 

Legislative history pertaining to marriage regimes and redistribution 
of assets in South Africa and the former Transkei: 
 

 

11. On 1 September 1927 the Black Administration Act 38 of 1927 came 

into operation in respect of the whole of South Africa (inclusive of 

persons residing in the former Transkei area). In terms of section 

22(6)13 of this Act, marriages between Black persons entered into 

                                                           
10 Record: Volume 1 page 4. 
11 Record: Volume 1 page 5. 
12 Van Der Merwe v Road Accident Fund and Others 2006 (6) BCLR 682 (CC) at 706, this 
Honourable Court stated: “There is no doubt that in our society domestic violence and economic 
vulnerability are gendered in nature. Both are a sad sequel to patriarchy.” 
 
13 Section 22(6) of the Black Administration Act 38 of 1927: “A marriage between Natives, 
contracted after the commencement of this Act, shall not produce the legal consequences of 
marriage in community of property between the spouses: Provided that in the case of a 
marriage contracted otherwise than during the subsistence of a customary union between the 
husband and any woman other than the wife it shall be competent for the intending spouses at 
any time within one month previous to the celebration of such marriage to declare jointly before 
any magistrate, native commissioner or marriage officer (who is hereby authorized to attest 
such declaration) that it is their intention and desire that community of property and of profit and 
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without an antenuptial contract constituted a marriage out of 

community of property. 

 

12. On 12 February 1979, after the independence of the former Transkei 

from the Republic of South Africa in 1976, the Transkei Marriage Act 

21 of 1978 repealed section 22 of Black Administration Act, for 

citizens of the former Transkei.  Section 3914 of the Transkei Marriage 

Act reads similar to section 22 of the Black Administration Act.  In 

terms of the Applicant’s previous written argument15 it is accepted 

that the parties were married in terms of the Transkei Marriage Act. 

 

13. On 2 December 1988 amendments were affected to the South 

African Matrimonial Property Act 88 of 1984 by the Marriage and 

Matrimonial Property Law Amendment Act 3 of 1988. One object of 

this Act was to ensure that all marriages in South Africa, irrespective 

the marriage partners’ race would henceforth be in community of 

property, unless an antenuptial contract was entered into. This relief 

did not (and could not) extend to citizens of the former Transkei. 

 

                                                                                                                                                                                           
loss shall result from their marriage, and thereupon such community shall result from their 
marriage except as regards any land in a location held under quitrent tenure such land shall be 
excluded from such community.” 
14 Record: Volume 2 page 174. 
15 Record: Volume 3 pages 208 – 211.  
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14. Also in terms of the amendments to the Divorce Act 70 of 1979, 

women married in terms of the repealed Black Administration Act 

without an antenuptial contract and therefore married out of 

community of property, and also woman married out of community of 

property (without the option of an accrual system being available) 

were now given the right in terms of section 7(3)16 of the Divorce Act 

to seek a redistribution of assets. 

 

15. On 1 December 1993 sections 1 and 2 of the Matrimonial Property 

Act of 1953 (similar to sections 40 & 41 of Transkei Marriage Act) 

were repealed. Also, section 11 of General Law Fourth Amendment 

Act 132 of 1993 abolished all marital power in Matrimonial Property 

                                                           
16 7(3) A court granting a decree of divorce in respect of a marriage out of community of 

property  
(a) entered into before the commencement of the Matrimonial Property Act, 

1984, in terms of an antenuptial contract by which community of property, 
community of profit and loss and accrual sharing in any form are 
excluded; or  

(b) entered into before the commencement of the Marriage and Matrimonial 
Property Law Amendment Act, 1988, in terms of section 22 (6) of the 
Black Administration Act, 1927 (Act 38 of 1927), as it existed immediately 
prior to its repeal by the said Marriage and Matrimonial Property Law 
Amendment Act, 1988, 

may subject to the provisions of subsections (4), (5) and (6), on application by one of the parties 
to that marriage, in the absence of any agreement between them regarding the division of their 
assets, order that such assets, or such part of the assets, of the other party as the court may 
deem just be transferred to the first-mentioned party. [Sub-s. (3) added by s.36 (b) of Act 88 of 
1984 and substituted by s.2 (a) of Act 3 of 1988] 
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Act. This meant that women in South Africa were no longer subject to 

their husband’s marital power.  This relief again did not (and could 

not) extend to women in the former Transkei who remained burdened 

under a paternalistic society.  

 

16. On 27 April 1994 the former Transkei became part of South Africa 

again and the whole of South Africa was now governed by the same 

constitutional principles. 

 

17. On 1 April 1996 the Justice Laws Rationalisation Act 18 of 1996 

repealed sections 42 to 50 of Transkei Marriage Act (dealing with 

divorces) and made the whole of the SA Matrimonial Affairs Act 37 of 

1953 and the whole of Matrimonial Property Act 88 of 1984 applicable 

to the Transkei Area.  Thenceforth only the Divorce Act 70 of 1979 

was applicable when any competent court considered a divorce 

action between parties. 

 

 

18. On 12 November 1997 the Marriage Act, Extension Act 50 of 1997 

came into operation and deemed the Marriage Act applicable to all 

South Africans from 27 April 1994. (The parties were married after 27 

April 1994, but before the deeming position became law). 
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19. To date there is no legislation making it possible for women married 

under the Transkei Marriage Act to seek a redistribution of assets on 

divorce. 

 

Whether it is in the interest of justice to grant leave to appeal, 
alternatively direct access on this issue: 

 

20. The constitutional issue raised is: 

 
20.1. A novel one, namely that - in circumstances akin to spouses 

married without an antenuptial contract under the now repealed 

Black Administration Act - spouses married under the Transkei 

Marriage Act are being discriminated against as they are not 

given the right to apply for a redistribution of their assets in the 

Divorce Act; 

 
20.2. Highlights the discrimination especially against women who live 

in a patriarchal community in the former Transkei. This 

discrimination is based on sex, gender, marital status and race; 

 

20.3. Shows that the lacuna in the law infringes on such women’s 

rights to equality, human dignity, property and could even 

infringe on their right to life, and to food and social security. 



10 
 

10 
 

 

20.4. The point of law now raised bears no relevance to facts not in 

agreement between the parties. As such there can be no real 

prejudice to the Respondent. 

 

21. It is in the interest of justice to hear this matter, as: 

 
21.1. The two prominent factors in determining the interests of justice 

are the importance of the constitutional issue raised and the 

prospects of success.17    

 
21.2. The importance of the constitutional issue is discussed above. 

 

21.3. There is an arguable case and good merits to this challenge. 

 
21.4. In her quest for justice, it will be in the Applicant’s interest that 

this Honourable Court consider the constitutional challenge.  

Her best interests have not been sufficiently served and 

protected during the legal process so far.  After a marriage of 

19 years and raising two children, she will be left destitute after 

the divorce.  

 

21.5. The issue to be determined goes further than only the 
                                                           
17 Qhinga and Others v The State 2011 (2) SACR 378 (CC). 



11 
 

11 
 

Applicant’s rights. Other women similarly situated as the 

Applicant have historically been discriminated against in many 

respects.  They are often poor and nearly always vulnerable to 

abuse in a patriarchal system.18  

 

21.6. The vast number of women similarly situated makes it in the 

interest of justice to have clarity on the legal position. 

 

21.7. Should the Applicant ultimately be successful, the standing of 

women in the community will be elevated and their ability to 

properly care for themselves after divorce will be improved. 

 

21.8. It will be in the interest of many vulnerable women living in 

difficult circumstances and who do not have the funds or 

knowledge to embark on such a legal challenge, even though it 

is an issue that goes to the core of their human dignity and 

equality. 

 

22. It is submitted that the above constitute exceptional circumstances for 

this Honourable Court to grant the Applicant direct access and/or 

leave to appeal. 

                                                           
18 Bhe and others v Magistrate Khayelitsha and others 2005 (1) SA 309 (CC) at [66] and [96]. 
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Section 7(3) of the Divorce Act 70 of 1979 discriminates against the 
Applicant and others similarly situated: 

 

 

23. Section 7(3) of the Divorce Act allows for redistribution of assets only 

where: 

23.1. A person was married out of community of property with an 

antenuptial contract before the accrual system was available to 

the marriage parties.19 

23.2. A person was married out of community of property in terms of 

the Black Administration Act without an antenuptial contract.20 

 

24. As set out in the legislative history above, there is no provision in 

section 7(3) of the Divorce Act to allow for redistribution of assets on 

divorce by persons married under the Transkei Marriage Act. 

 

25. Persons married in terms of the Transkei Marriage Act is therefore 

discriminated against on the basis of race, gender, sex, marital 

status, ethnic or social origin.21 This discrimination also violates the 

                                                           
19 This pertains to marriages entered into before 1 November 1984, when the Matrimonial 

Property Act 88 of 1984    came into operation. 
20 This pertains to marriages entered into before 2 December 1988. 
21      Section 9 of the Constitution: Equality   
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Applicant’s and similarly situated persons’ constitutional rights to 

dignity.22 In particular the Applicant is treated as subservient to her 

husband and left destitute after 19 years of marriage. 

 

26. This discrimination violates the constitutional principles in sections 123 

and 3(1) & (2)24 and 7(1)25 of the Constitution. 

 

                                                                                                                                                                                           
“(1) Everyone is equal before the law and has the right to equal protection and benefit of the 
law.  
(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the 
achievement of equality, legislative and other measures designed to protect or advance 
persons, or categories of persons, disadvantaged by unfair discrimination may be taken.  
(3) The state may not unfairly discriminate directly or indirectly against anyone on one or 
more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, 
colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and 
birth.  
(4) No person may unfairly discriminate directly or indirectly against anyone on one or more 
grounds in terms of subsection (3). National legislation must be enacted to prevent or 
prohibit unfair discrimination.  
(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is 
established that the discrimination is fair.” 

 
22 Section 10 Human dignity: Everyone has inherent dignity and the right to have their dignity 

respected and protected.  

 
23 “The Republic of South Africa is one, sovereign, democratic state founded on the following 

values: (a) Human dignity, the achievement of equality and the advancement of human 
rights and freedoms. (b) Non-racialism and non-sexism. (c) Supremacy of the constitution 
and the rule of law. (d)…” 

 
24 Section 3(1) There is a common South African citizenship. (2) All citizens are- (a) equally 

entitled to the rights, privileges and benefits of citizenship; and (b) equally subject to the duties 
and responsibilities of citizenship.  

 
25 Section 7(1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the 

rights of all people in our country and affirms the democratic values of human dignity, equality 
and freedom.  
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27. There can be no justification for such discrimination as contemplated 

in section 3626 of the Constitution.  

 

28. As there is no justification for such discrimination, section 7(3) of the 

Divorce Act is invalid27 in so far as it does not provide a right to 

persons married out of community of property under the Transkei 

Marriage Act to seek redistribution of assets.   

 

 

 

 

 

 

Should an order of unconstitutionality be retrospective? 

                                                           
26 36     Limitation of rights  
(1) The rights in the Bill of Rights may be limited only in terms of law of general application to 

the extent that the limitation is reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom, taking into account all relevant factors, 
including-  

        (a)     the nature of the right;  
       (b)     the importance of the purpose of the limitation;  
        (c)     the nature and extent of the limitation;  
        (d)     the relation between the limitation and its purpose; and  
       (e)     less restrictive means to achieve the purpose.  
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may 

limit any right entrenched in the Bill of Rights.  
 
27 Section 2 This Constitution is the supreme law of the Republic; law or conduct inconsistent 
with it is invalid, and the obligations imposed by it must be fulfilled.  



15 
 

15 
 

 

29. Any order that this Court makes must be just and equitable.28 

 

30. It must be accepted that the Divorce Act excluding woman married 

out of community of property under the Transkei Act from seeking a 

redistribution of assets in divorce proceedings has been 

unconstitutional and invalid since our dawn of our democratic state. 

 

31. However, it must also be accepted that since April 1994 many 

divorces affecting such parties have been finalised. It would result is 

total legal uncertainty if these cases are revisited now. 

 

32. It is therefore suggested that any finding of unconstitutionality be 

limited to divorce proceedings not yet instituted and pending divorce 

cases. 

 

 
 
 
Previous decisions of this Honourable Court dealing with patriarchy 
and resultant discrimination against women: 

                                                           
28 Section 172(1) of the Constitution reads: “When deciding a constitutional matter within its 
power, a court— (a) must declare that any law or conduct that is inconsistent with the 
Constitution is invalid to the extent of its inconsistency; and (b) may make any order that is just 
and equitable, including— (i) an order limiting the retrospective effect of the declaration of 
invalidity; and (ii) an order suspending the declaration of invalidity for any period and on any 
conditions, to allow the competent authority to correct the defect.” 
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33. In Daniels v Campbell NO and Others 2004 (5) SA 33 (CC) at [22] 

this Court stated:  

“The value of non-sexism is foundational to our Constitution 
and requires a hard look at the reality of the lives that 
women have been compelled to lead by law and legally-
backed social practices. This, in turn, necessitates 
acknowledging the constitutional goal of achieving 
substantive equality between men and women. The reality 
has been and still in large measure continues to be that in 
our patriarchal culture men find it easier than women to 
receive income and acquire property. (footnotes omitted). 

 

34. In Volks NO v Robinson and Others 2005 (5) BCLR 446 (CC) [163] 

this Court stressed that the hidden nature of paternalism and sexism 

must be addressed:  

“This Court has on numerous occasions stressed the 
importance of recognising patterns of systematic 
disadvantage in our society when endeavouring to achieve 
substantive and not just formal equality.  The need to take 
account of this context is as important in the area of gender 
as it is in connection with race, and it is frequently more 
difficult to do so because of its hidden nature.  For all the 
subtle masks that racism may don, it can usually be exposed 
more easily than sexism and patriarchy, which are so 
ancient, all-pervasive and incorporated into the practices of 
daily life as to appear socially and culturally normal and 
legally invisible.  The constitutional quest for the 
achievement of substantive equality therefore requires that 
patterns of gender inequality reinforced by the law be not 
viewed simply as part of an unfortunate yet legally neutral 
background.  They are intrinsic, not extraneous, to the 
interpretive enquiry.” (footnotes omitted). 
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35. In the Gumede v President of the Republic of South Africa29, Justice 

Moseneke DCJ states in respect of monogamous customary 

marriages: 

 
“This case concerns a claim of unfair discrimination on the 
grounds of gender and race in relation to women who are 
married under customary law as codified in the province of 
KwaZulu-Natal. It brings into sharp focus the issues of 
ownership, including access to and control of family property 
by the affected women during and upon dissolution of their 
customary marriages. At one level, the case underlines the 
stubborn persistence of patriarchy and conversely, the 
vulnerability of many women during and upon termination of 
a customary marriage. At another level, the case poses 
intricate questions about the relative space occupied by 
pluralist legal systems under the umbrella of one 
supreme law, which lays down a common normative 
platform.” 
 
 

36. At paragraph 34 of the Gumede judgment it is stated: 

“[W]ithin the class of women married under customary law, 
the [Recognition Act] differentiates between a woman who is 
a party to an ‘old’ or pre-recognition customary marriage as 
against a woman who is a party to a ‘new’ or post-
recognition customary marriage.  This differentiation is 
unfairly discriminatory.” 

 
 

37. At paragraph 36 of the Gumede matter it is stated:  

“…..That marital property system renders women extremely 
vulnerable by not only denuding them of their dignity but also 
rendering them poor and dependent. This is unfair. The 
Constitution itself places a particular premium on gender 
equality by providing that if discrimination is based on 
gender as one of the listed grounds, it is presumed to be 
unfair. What remains is to consider whether any justification 

                                                           
29 2009(3) SA 152 (CC) at paragraph [1]. 
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has been advanced to save the unfair discrimination 
spawned by the impugned provisions.” 

 
 
38. Ramuhovhi and Others v President of the Republic of South Africa 

and Others [2017] ZACC 41 dealt with polygamous customary 

marriages entered into before the Recognition Act.  

 

39. It is stated at paragraph 51 thereof: 

 
 “The discrimination they spawn is so egregious that it 
should not be permitted to remain on our statute books by 
limiting the retrospective operation of the order we are to 
make, or even by suspending the order of invalidity to allow 
Parliament to rectify the error.”   

 
 

40. At paragraphs 37 and 38 the discrimination on the basis of marital 

status is explained as: 

“[37] There is also discrimination on the ground of marital 
status.  How exactly does that discrimination arise?  The 
situation of wives in pre-Act polygamous customary 
marriages is one of lack of ownership and control of property 
within the marriage.  In new polygamous customary 
marriages, the proprietary regime is either: governed by a 
court-sanctioned contract in the conclusion of which wives 
participate as equal partners with the husband; 27 or out of 
community of property and of profit and loss.  
[38] This discrimination limits the right to human dignity of 
wives in pre-Act polygamous customary marriages.” 

 
 

41. At paragraph 47 thereof the following is stated:  

“…..we must grant relief that significantly improves the 
situation of wives in pre-Act polygamous customary 



19 
 

19 
 

marriages.  Their rights have been denied for far too long.  
There is an urgent need for effective redress…..” 

 

Relief Sought: 

 

42. Although the Applicant sought condonation in so far as her 

Application was lodged after 20 June 2017, it is not necessary for 

such an order as her Application was lodged at the Constitutional 

Court timeously on 19 June 2017.  

 

43. It is submitted that the Applicant has made out a case for leave to 

appeal to the Constitutional Court, and/or for direct access to the 

Constitutional Court. 

 

44. The Constitutional Court is requested to declare: 

44.1.  That sub-section 7(3) of the Divorce Act 70 of 1979, as it 

currently reads, is unconstitutional to the extent that it does not 

allow a spouse married out of community of property without 

having entered into an antenuptial contract (as contemplated in 

the now repealed section 39 of the Transkei Marriage Act 21 of 

1978), the right to claim a redistribution of property on divorce.   
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44.2. That section 7(3) of the Divorce Act 70 of 1979 must be 

amended to include a sub-section “(c)” which should read 

“entered into in terms of the Transkei Marriage Act 21 of 1978, 

as it existed before the repeal of section 39 thereof, without 

entering into an antenuptial contract prior to the said marriage.” 

 

44.3. Consequently, that the Applicant is entitled to seek an order for 

redistribution of assets in the parties’ divorce proceedings. 

 

45. After this declaration as set out in the previous paragraph, this 

Honourable Court is requested to set aside the order of Supreme 

Court of Appeal, the High Court and the Regional Court in so far as it 

deals with the parties’ patrimonial assets and marital regime, and 

replace it with an order that the matter is referred back to the 

Regional Court for the further conduct of the case in respect of the 

parties’ patrimonial assets and their marrital regime. 

 

 

Conclusion: 

 

46. Vulnerable women, such as the Applicant and similarly situated 
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women who entered into a marriage in the former Transkei, both 

before and after our democracy, are being discriminated against on 

the basis of gender, race, ethnic or social origin and matrimonial 

status and this further violates a number of their most basic 

constitutional rights, without any justifiable cause in an open and 

democratic society. 

 

47. This Honourable Court is requested to grant the applicant leave to 

appeal or allow direct access to this Court in order to dispense justice 

to the Applicant and similarly situated vulnerable women. 

 
 

DATED AT PORT ELIZABETH THIS 10TH DAY OF JANUARY 2018. 

  

 

________________________ 
Adv. Lilla Crouse 

Applicant’s Counsel  
Tel: 041- 4082800 
Fax: 041- 4873335 
Cell: 0829550794 

E-mail: LillaC@legal-aid.co.za 
 
 
 
 

__________________________ 
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