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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

Case No.: CCT 249/17 

In the matter between: 

MY VOTE COUNTS NPC Applicant 

and  

MINISTER OF JUSTICE AND CORRECTIONAL 

SERVICES 

 

First Respondent 

DEMOCRATIC ALLIANCE Second Respondent 

 

 

FIRST RESPONDENT'S PRACTICE NOTICE 

 

 

 

1. NAME AND NUMBER OF THE MATTER 

 

My Vote Counts NPC v Minister of Justice and Correctional Service and Another (Case 

No. CCT 249/2017) 

 

2. NATURE OF THE APPLICATION 

 

2.1. These proceedings have been brought in section 172(2)(2)(d) of the Constitution to 

confirm an order of constitutional invalidity issued by the Western Cape High Court 

Division of the High Court (“the High Court”) by the Honourable Justice Meer on 27 

September 2017.  The High Court declared that the Promotion of Access to 

Information, 2000 is unconstitutional in that it does not allow for the recordal and 

disclosure of private funding information.  The High Court also declared that 

information about the private funding of political parties and independent ward 
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candidates (the later concept as contemplated in section 16 of the Local Government: 

Municipal Electoral Act, 27 of 2000) (“independent candidates”) registered for 

elections for any legislative body established under the Constitution (“private 

funding information”) is reasonably required for the effective exercise of the right to 

vote in such elections and to make political choices, in terms of section 19(1), 19(3) 

32 and 7(2) of the Constitution.  The first respondent appeals this declaratory order 

and the order of costs.  The first respondent also opposes the applicant’s application 

to have the order of constitutional invalidity varied so as to include the duty on 

political parties and independent candidate to continuously and regularly record and 

disclose private funding information.  

     

3. ISSUES TO BE ARGUES 

 

3.1. The crisp issue in these proceedings is whether the political and voting rights 

guaranteed in section 19 of the Constitution require the legislature, in terms of 

section 32 of the Constitution, to pass legislation requiring political parties and 

independent candidates participating in elections for public office, to, on a 

continuous and systematic basis, record and disclose information on their private 

funding. The applicant contends that section 32 read together with section 19 and 

7(2) of the Constitution requires such legislation which entitles all persons to have 

access to private funding information of political parties and independent candidates.  

The applicant further contends that the legislature has failed to pass such legislation.  

It submits that the Promotion of Access to Information Act 2 of 2000 (“PAIA”), 

which is the legislation passed by the legislature pursuant to the requirement in 

section 32(2) of the Constitution is constitutionally deficient in that it does not 
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require political parties to continuously and regularly record and disclose private 

funding information in order to give effect to the rights of citizens in section 19 of 

the Constitution. In its declaratory order, the High Court, as the minority judgment of 

Cameron J in My Vote Counts NPC v Speaker of the National Assembly and 

Others 2016 (1) SA 132 (CC) (“My Vote Counts 1 (CC)”) found that, for 

numerous reasons related to the constitutional importance of the rights in section 19 

of the Constitution, information about the private funding of political parties and 

independent ward candidates registered for elections for any legislative body 

established under the Constitution is reasonably required for the effective exercise of 

the right to vote in such elections and to make political choices, in terms of section 

19(1), 19(3) 32 and 7(2) of the Constitution.   

4. ESTIMATED DURATION 

 

4.1. 1 Day 

 

5. THE RECORD 

 

5.1. The record is 346 pages long and all of it is relevant to the application.   

 

6. SUMMARY OF FIRST RESPONDENT’S ARGUMENT 

6.1. The first respondent contends that private funding information is not an indispensable 

requirement for the exercise of the rights to make political choices, to campaign for a 

cause and to vote. The requirements for the exercise of the rights guaranteed in 

section 19 of the Constitution are set out in the Electoral Act 73 of 1998 read 

together with the Electoral Commission Act 51 of 1996.  None of these require the 
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disclosure of private funding information as a prerequisite for the exercise of the 

rights in section 19 of the Constitution.  

 

6.2. PAIA is not unconstitutional on the basis that it does not provide for the recordal and 

disclosure of private funding information held by political parties and independent 

candidates. The limitations imposed by the definition of public and private bodies in 

PAIA are justifiable in terms of section 36 of the Constitution.  Despite section 32 

guaranteeing the right of access to information held by the state, PAIA sets out 

limitations on the organs of state that have the obligation to grant the right of access 

to information.  Similarly, PAIA limits the scope of persons against who the right to 

access information may be enforced.  Political parties and independent candidates are 

not regulated in terms of PAIA but the Electoral Act and the Electoral Commission 

Act.  The principle of subsidiarity applies as the applicant failed to frontally attack 

these provisions to the extent that they do not give full effect to the rights in section 

19 of the Constitution.   

 

7. LISTS OF AUTHORITIES ON WHICH RELIANCE IS PLACED IN ORAL 

ARGUMENTS  

 

7.1. African Christian Democratic Party v Electoral Commission and Others 2006 (3) SA 

305 (CC) 

 

7.2. August v Another v Electoral Commission and Others 1999 (3) SA 1 (CC) 

 

7.3. Democratic Party v Minister of Home Affairs and Another 1999 (3) SA 254 (CC) 
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7.4. Institute for Democracy in South Africa and Others v African National Congress and 

Others 2005 (5) SA 39 (C) 

 

7.5. Mazibuko and Others v City of Johannesburg and Others 2010 (4) SA 1 (CC)  

 

7.6. Minister of Home Affairs v National Institute for Crime Prevention and the 

Reintegration of Offenders (NICRO) and Others 2005 (3) SA 280 (CC) 

 

7.7. My Vote Counts v Speaker of the National Assembly 2016 (1) SA 132 (CC) 

 

7.8. Ramakatsi and Others v Magashule and Others [2012] ZACC 31; 2013 (2) BCLR 

202 (CC) 2012  

 

7.9. Ritcher v Minister of Home Affairs and Others 2009 (3) SA 615 (CC) 

 

7.10. New National Party v Government of the Republic of South Africa and Others 

1999 (3) SA 191 (CC) 

 

8. STATUTES 

8.1. Electoral Act 73 of 1998 

8.2. Electoral Commission Act 51 of 1996 

8.3. Local Government: Municipal Electoral Act 27 of 2000 

8.4. Promotion of Access to Information Act 2 of 2000 

8.5. Public Funding of Represented Political Parties Act, 103 of 1997 
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T Masuku 

L Dzai 

Counsel for the First Respondent  

Chambers, Cape Town 

         29 January 2018 

 


