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INTRODUCTION 

 

1. In the Western Cape Division of the High Court (“the High Court”), an order of 

constitutional invalidity was handed down by Honourable Justice Meer on 27 September 

2017 in the following terms: 

 

“2. It is declared that the Promotion of Access to Information Act 2 of 2000 

(“PAIA”) is inconsistent with the Constitution and invalid insofar as it does not 

allow for the recordal and disclosure of private funding information”  

 

2. These submissions are prepared to oppose the confirmation of the aforementioned order by 

this Honourable Court as required in terms of section 172(2)(d) of the Constitution of the 

Republic of South Africa, 1996 (“the Constitution”).  The first respondent further appeals 

paragraphs 1 and 4 of the order of High Court.1  Finally, the first respondent opposes the 

applicant’s appeal to vary paragraph 1 of the order of the High Court.2     

 

THE ISSUES 

 

3. The crisp issue in these proceedings is whether the political and voting rights guaranteed in 

section 19 of the Constitution require the legislature, in terms of section 32 of the 

Constitution, to pass legislation requiring political parties and independent candidates 

                                                 
1
 “1. It is declared that information about the private funding of political parties and independent ward 

candidates (the latter concept as contemplated in section 16 of the Local Government: Municipal Electoral 

Act, 27 of 2000) (“independent candidates”) registered for elections for any legislative body established under 

the Constitution (“private funding information”) is reasonably required for the effective exercise of the right 

to vote in such elections and to make political choices, in terms of sections 19(1), 19(3), 32 and 7(2) of the 

Constitution; 

4. The costs of this application, including the costs of two counsel, shall be borne jointly and severally by the 

Second and Sixth Respondents.” 
2
 The applicant seeks to vary the order of constitutional invalidity in paragraph 2 to read as follows:  

“It is declared that the Promotion of Access to Information Act, 2 of 2000 (“PAIA”) is inconsistent with the 

Constitution and invalid insofar as it does not allow for the continuous and systematic recordal and 

disclosure of private funding information;” 
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participating in elections for public office, to, on a continuous and systematic basis, record 

and disclose information on their private funding. The applicant contends that section 32 read 

together with section 19 and 7(2) of the Constitution requires such legislation which entitles 

all persons to have access to private funding information of political parties and independent 

candidates.  The applicant further contends that the legislature has failed to pass such 

legislation.  It submits that the Promotion of Access to Information Act 2 of 2000 (“PAIA”), 

which is the legislation passed by the legislature pursuant to the requirement in section 32(2) 

of the Constitution is constitutionally deficient in that it does not require political parties to 

continuously and regularly record and disclose private funding information in order to give 

effect to the rights of citizens in section 19 of the Constitution. In its declaratory order, the 

High Court, as the minority judgment of Cameron J in My Vote Counts NPC v Speaker of 

the National Assembly and Others 2016 (1) SA 132 (CC) (“My Vote Counts 1 (CC)”) 

found that, for numerous reasons related to the constitutional importance of the rights in 

section 19 of the Constitution, information about the private funding of political parties and 

independent ward candidates registered for elections for any legislative body established 

under the Constitution is reasonably required for the effective exercise of the right to vote in 

such elections and to make political choices, in terms of section 19(1), 19(3) 32 and 7(2) of 

the Constitution.   

 

4. The High Court accepted the applicant’s submissions, essentially following the findings in 

the majority judgment of this Honourable Court in  My Vote Counts 1 (CC). The declaratory 

order was granted without determining whether there were faults with the current regulatory 

and legislative scheme governing the exercise of the rights in section 19 of the Constitution.  

The High Court however refused to order that the duty contended for by the applicant 

included continuous and systematic disclosure.  It is this that the applicant seeks to vary so 
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that the High Court order is confirmed with the words “continuous” and “systematic” added 

to it.3  

 

5. In these submissions, the first respondent will address the following issues in opposition to 

the confirmation of the High Court order and the applicant’s application for leave to appeal: 

 

5.1. Factual background; 

5.2. The non-joinder of necessary parties; 

5.3. The constitutional issues; 

5.4. Does section 32(2) of the Constitution impose on political parties and independent 

candidates the duty to record and disclose private financial information; 

5.5. Whether information about private funding of political parties and independent ward 

candidates is reasonably required for the effective exercise of the rights in  section 

19(1), 19(3) 32 and 7(2) of the Constitution;   

5.6. The justifiable limitations on the right of access to information: the constitutional 

rights of private donors/funders;  

5.7. Comparative jurisdictions; and 

5.8. Principle of Separation of powers. 

 

6. We deal with each of the issues in turn. 

 

FACTUAL BACKGROUND  

 

7. The applicant is a non-profit voluntary association which claims as its primary purpose to 

improve accountability, transparency and inclusiveness of elections and politics in South 

Africa.  On 30 May 2016 and 1 June 2016 the applicant addressed requests in terms of 

                                                 
3
 Record: Notice of Motion: Volume 5 page 292- 294. 
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section 53(1) of PAIA for access to private funding information from various political parties 

currently represented in Parliament.4  The political parties that responded to the requests 

refused to give the applicant the right of access to information on different grounds based on 

PAIA.5  The applicant did not challenge the refusal by these political parties to accede to its 

request but lodged direct proceedings to the Constitutional Court for declaratory orders in the 

same terms as in this application but did not frontally challenge the constitutional validity of 

PAIA.  The Constitutional Court dismissed the application on the following summarised 

grounds:- 

 

7.1. Parliament had fulfilled its constitutional obligation to enact legislation envisaged in 

section 32(2) of the Constitution by passing PAIA; 

 

7.2. The applicant’s complaint was essentially a complaint about access to information as 

envisaged in PAIA.  The applicant’s complaint had to fail because it was not 

premised on a frontal attack on the constitutional validity of PAIA.  The principle of 

subsidiarity was applied;  

 

7.3. The application further failed because at its core, it sought to compel Parliament to 

legislate in a manner preferred by the applicant, thereby violating the doctrine of 

separation of powers.  

 

8. The application in the High Court was that frontal challenge to the constitutional validity of 

PAIA , in direct response to the Constitutional Court is judgment in My Vote Counts 1 (CC).  

The success of this constitutional challenge therefore appears to be based on the success of 

the declaratory order, in that, only in the event that it is declared that information about the 

                                                 
4
 Record: Vol. 1 at p 52 para 104 – 108. 

5
 Record. Vol. 1 at p 59 – 65. 
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private funding of political parties and independent ward candidates (the latter concept as 

contemplated in section 16 of the Local Government Municipal Electoral Act 2000) 

(“independent candidates”) registered for any legislative body established under the 

Constitution is reasonably required for the effective exercise of the right to vote in such 

elections and to make political choices, in terms of sections 19(1), 19(3) 32 and 7(2) of the 

Constitution, may the constitutionality of PAIA be impugned.  Conversely, if it is found that 

private funding information is not necessary for the exercise of the right to vote and to make 

political choices in sections 19(1) and 19(3) then, the argument for a requirement to pass 

legislation in terms of section 32 to give effect to that obligation, would fall flat.   

 

9. The High Court accepted the applicants’ contentions and declared that information on the 

private funding of political parties is reasonably required for the effective exercise of the 

right to vote, having regards to sections 19(1), 19(3), 32 and 7(2) of the Constitution.  

Following the declaratory order, the High Court also found that PAIA was constitutionally 

invalid to the extent that it does not allow for the recordal and disclosure of private funding 

information.  It is this finding that this Honourable Court, exercising its constitutional 

jurisdiction in terms of section 172(2)(a) of the Constitution read together with the rules must 

decide.6  

 

THE NON-JOINDER OF NECESSARY PARTIES 

 

10. The High Court found that the Independent Electoral Commission (“IEC”) “has very little, if 

anything, to do with access to information concerning the private funding of political parties, 

the focus of this application”7 and concluded that the IEC “does not have a direct and 

substantial interest in the relief sought by the applicant, directed as it is against the 

                                                 
6
 Rule 16 of the Constitutional Court Rules deals with confirmation of an order of constitutional invalidity.  

7
 My Vote Counts v President of the Republic of South Africa 2017 (6) SA 501 (WCC) at para 9H-1. 
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unconstitutionality of PAIA in addressing the section 32 right of access to information, read 

with sections 19, 7(2) and 1(d) of the Constitution.   

 

11. The High Court was wrong in making this finding, based on a cursory examination of IEC’s 

responsibility as it appears in the preamble to the Electoral Commission Act 51 of 1996.  The 

High Court narrowed the scope of the orders sought by the applicant and failed to appreciate 

their implications on the functioning of the IEC to regulate political parties in a manner that 

gives effect to the rights in section 19 of the Constitution.  The applicant’s complaint is that 

the effective exercise of section 19 constitutional rights is impeded by the failure of 

Parliament, when passing PAIA, to ensure that provision was made for the disclosure of 

private funding information. Read with the declaratory order, the applicant’s case is that 

section 19 constitutional rights are not effectively exercised because there is a constitutional 

lacuna in PAIA.  In order to determine whether this is the case, it is important to establish 

how section 19 rights are given effect to, for if indeed there is a deficiency in the legislative 

and regulatory scheme designed to give effect to those rights, then the application may have 

some merit.  The role of the IEC, that gives it a direct and substantial interest in this matter, 

is that it regulates public funding of political parties in terms of the Public Funding of 

Represented Political Parties Act 103 of 1997 (“Public Funding Act”). In terms of section 

5(b)(i) to (c), the funds allocated to the political party may be used for any purpose that is 

compatible with its functioning as a political party in a modern democracy, which includes 

the following; 

 

11.1. The development of the political will of people; 

 

11.2. Bringing the political party’s influence to bear on the shaping of public opinion; 

 

11.3. Inspiring and furthering political education; 
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11.4. Promoting active participation by individual citizens in political life; 

 

11.5. Exercising an influence on political trends; and  

 

11.6. Ensuring continuous, vital links between the people and organs of state. 

  

12. The IEC has a legal interest in the regulation of political parties and consequently in how the 

disclosure of private funding information impacts on its core constitutional mandate.8  

 

13. In relation to the failure of the applicant to join registered political parties and independent 

ward councillors, the High Court relied on the judgment of the Western Cape High Court in 

Economic Freedom Fighters and Others v Speaker of the National Assembly & others 

[2016] 1 All SA 520 (WCC) at paras 47 and 48 in which Binns- Ward J found that: 

 

“Where the interests of a very large, and effectively indeterminable, number of 

persons, might be affected by the order sought, it would be impracticable to require 

that they should all be joined.  A pragmatic approach had to be adopted in such 

cases in identifying who needs to be joined as a necessary party.  A material 

consideration is that the constitutional invalidity of legislation-certainly laws of 

general application – falls to be determined objectively, and not with reference to 

its subjective effect on particular individuals.”    

 

14. The finding was erroneous for a number of reasons.  First, it was made without assessing 

whether this approach was consistent with the legal requirement to join necessary parties. 

                                                 
8
 In terms of Chapter 9, the Electoral Commission is one of the state institutions established to support 

constitutional democracy. Its functions are set out in sections 190 of the Constitution. 
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Second, the approach of the High Court undermines the constitutional rights of parties as 

guaranteed in section 349 of the Constitution. The Courts have held that, to give judgment in 

the application and to take away certain rights from the parties that have not been cited 

without these parties being afforded an opportunity of be heard, would be contrary to natural 

justice. Third, even accepting the finding of the High Court as a justified deviation from the 

requirements of joinder, there was no evidence placed by the applicant and relied by the High 

Court to show the following factors articulated in the judgment of Binns-ward J above: 

 

14.1. That there was a large, and effectively indeterminable, number of persons who might 

be affected by the order sought;   

 

14.2. It would be impracticable to require that registered political parties and independent 

councillors be joined.  

 

15. The applicant cited only fifteen political parties as respondents, but did not explain why it 

could not cite all the registered political parties likely to be affected by the orders sought.  

The applicant simply failed to join independent councillors and no explanation was given for 

such failure.  It is a trite principle of law that a failure to join a necessary party with a direct 

and substantial interest in the constitutional relief sought may be fatal to the proceedings.10  

There was no legal basis on which the High Court effectively condoned the failure by the 

applicant to join parties with a direct and substantial interest and therefore are necessary to 

the application.   

 

16. For this reason, this Court should refuse to confirm the declaration of invalidity with costs.  

Alternatively, this Honourable Court should direct that this application be served on all the 

                                                 
9
 “Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair 

public hearing before a court or, where appropriate, another independent and impartial tribunal or forum.” 
10

 Glenister v President of RSA 2011 (3) SA 347 (CC) at para 29. 
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registered political parties, the IEC and independent candidates inviting them to make 

submissions if necessary.  This Honourable Court made such a directive in Doctors for Life 

International v Speaker of the National Assembly and Others  2006 (6) SA 416 (CC).  

 

THE CONSTITUTIONAL ISSUES  

 

17. This is not an application under PAIA for an order compelling political parties and 

independent candidates to grant the applicant access to information on private funders of 

political parties.11  The applicant does not contend that they wish to be granted access to this 

information because they are entitled to exercise and protect the right to vote alternatively, 

the right to make political choices as guaranteed in section 19 of the Constitution.  The 

applicant cannot advance such a claim because it is neither a citizen nor a political party 

entitled to exercise such rights.  The applicant’s standing to bring this application is of vague 

general public interest, based on section 38 of the Constitution.   

 

18. This is also not an application to review and set aside a decision by any political party or 

independent candidates refusing the applicant the right of access to private funding 

information. Following the refusal of the applicant’s request to access private funding 

information, it was entitled to challenge such decisions on any lawful grounds, but chose not 

to do so.  It chose to bring this application for an order declaring that PAIA is 

unconstitutional because it does not require political parties and independent candidates to 

continually and systematically record and disclose their private funding information.  

 

19. Three issues arise from this constitutional challenge. The first is whether PAIA does not give 

the applicant the right of access to private funding information that is held by political 

                                                 
11

 Chapter 2 of Part 4 of PAIA deals with applications to courts and comprises section 78-82. See also Brummer v 

Minister for Social Development 2009 (6) SA 323 (CC) at 43. 
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parties. It is not the applicant’s complaint that PAIA does not give effect to the right of 

access to private funding information that is held by the state.  Secondly, if indeed PAIA 

does not give effect to the right of access to private funding information held by political 

parties and independent candidates, is it unconstitutional for that reason?  The third issue is 

whether there is a duty in terms of section 32 of the Constitution on political parties and 

independent candidates to continuously and systematically record private funding 

information.  The applicant contends that such a duty exists and should have been covered by 

the legislature when it promulgated PAIA.  Consequently the applicant contends that the 

absence of a provision in PAIA obliging political parties and independent candidates to 

regularly record and disclose private funding information renders it unconstitutional, for it is 

an obligation whose source is section 32(2) of the Constitution.  

 

20. The first issue may speedily be disposed of briefly. PAIA does not require political parties 

and independent candidate to continuously and systematically record and disclose their 

private funding information.  As already submitted above, it is not the constitutional purpose 

of PAIA to require political parties and independent candidates to regularly and 

systematically disclose private funding information.  This contention will be expanded on 

later in these submissions.   

 

21. The core issue is whether there is a constitutional requirement in terms of section 32 of the 

Constitution to pass legislation that require political parties and independent candidates to 

regularly record and disclose information on their private funders. If there is such a duty in 

section 32 of the Constitution, it follows that such a constitutional requirement should have 

been reflected when the legislature passed PAIA.  If indeed there is a constitutional 

requirement on political parties and independent candidate to regularly record and disclose 

information on private funding, PAIA would be unconstitutional for not reflecting that 

requirement.  
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DOES SECTION 32(1) OF THE CONSTITUTION REQUIRE POLITICAL PARTIES AND 

INDEPENDENT CANDIDATES TO RECORD AND DISCLOSE PRIVATE FUNDING 

INFORMATION  

 

22. Section 32(1) provides that everyone has a right of access to (a) any information that is held 

by the state; and (b) any information that is held by another person and that is required for 

the exercise or protection of any rights. Insofar as section 32(1)(a) of the Constitution is 

concerned, everyone has a right of access to any information that is held by the state. 

Everyone in section 32 includes political parties and independent candidates.  It follows that 

political parties and independent candidates have a right of access to any information that is 

held by state in terms of section 32(1)(a) of the Constitution. It also follows that where 

private funding information is in the hands of the state, anyone (including political parties 

and independent candidates) may exercise the right of access to that information.  Whether 

there is a constitutional requirement arising from section 32 of the Constitution on political 

parties and independent candidates to regularly and systematically record and disclose 

private funding information depends on whether political parties may be defined as “state” or 

“another person” referred to in sections 32(1) of the Constitution.  The High Court, following 

the minority judgment in My Vote Counts 1 (CC) correctly found that political parties and 

independent candidate do not fit the definition of state or organ of state.12  This means that 

there is no right of access to information on the basis that political parties and independent 

candidates constitute the state.   

 

23. The more difficult question is whether political parties and independent candidates fall 

within the definition of “another person” in terms of section 32(1)(b) of the Constitution.  

Section 32(1)(b) of the Constitution, provides that everyone has a right to any information 

                                                 
12

 My Vote Counts 2 (WCC) at para 51- 52 and My Vote Counts 1 (CC) at para 113. 
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that is held by “another person” and that is required for the exercise or protection of any 

right.  The phrase “another person” is wide enough to include political parties and 

independent candidates.  It follows that unless it can be shown to be consistent with the 

Constitution that political parties and independent candidates are not considered ‘persons’ for 

the purpose of exercising or protecting the rights in section 32 of the Constitution.  Political 

parties and independent candidates are not bearers of the obligations in section 32 of the 

Constitution.  They can be brought under PAIA if they are defined as public or private 

bodies.  It is clear from the definition of private and public bodies in PAIA that the 

legislature did not intend to regulate the disclosure of public or private funding of political 

parties and independent candidates in terms of PAIA.  Public funding of political parties is 

regulated in terms of the Public Funding Act. There is no equivalent legislation regulating 

private funding of political parties although Parliament is currently processing such 

legislation in terms of the Draft Political Party Funding Bill, 2017 (“the Draft Bill”), we deal 

with the Draft Bill later in these submissions.   

 

24. The source of the constitutional authority for the requirement on political parties and 

independent candidates to record and disclose private political funding is not found in section 

32 of the Constitution.  The source of authority for regulating public funding of political 

parties is section 236 of the Constitution.13  The contention for such a constitutional 

requirement would be found in the general constitutional obligation in section 7(2) of the 

Constitution to “respect, protect, promote and fulfil the rights in the Bill of Rights” by 

passing appropriate legislation fit for the constitutional purpose. Section 32 of the 

Constitution therefore is not the constitutional source for the requirement on political parties 

and independent candidates to record and disclose private funding information for the 

following reasons:- 

                                                 
13

 “To enhance multi-party democracy, national legislation must provide for the funding of political parties 

participating in national and provincial legislatures on an equitable and proportional basis.” 
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24.1. No reference is made to political parties and independent candidates in section 32; 

 

24.2. The first constitutional purpose of section 32(1)(a) is to guarantee the right of access 

to information held by the state.  The right is to existing information held by the state.  

In order for the state to give effect to this right, it must ensure that information held 

by it is recorded;   

 

24.3. The second constitutional purpose of section 32(1)(b) is to guarantee the right of 

access to information that is held by another person and that is required for the 

exercise or protection of any rights.  This means that information held by another 

person is subject to the right of access where it can be shown that such information is 

required for the exercise or protection of a political right.  Where it is not shown, no 

right to access information exists. A requirement as contended for by the applicant – 

continuous and systematic recordal and disclosure of private funding information – 

would be inconsistent with the jurisdictional requirement for the exercise of the right.  

A continuous and systematic recordal and disclosure of private funding information 

would render useless the requirement to show that information is required for the 

exercise or protection of any right.  

 

25. In any event, the applicant has not shown that it requires the recordal and disclosure of 

private funding information in order to exercise or protect any rights in section 19 of the 

Constitution. It has only expressed the view that such a recordal and disclosure requirement 

of private funding information would be good for our constitutional democratic system in 

that it would improve the system of accounting and promote transparency in who and how 

political parties and independent candidates are funded. In doing so, however, the applicant 

has failed to show why PAIA is the legislation envisaged in terms of section 32 to achieve 
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this noble constitutional goal – to promote accountability and transparency in the private 

funding of political parties and independent candidates.   

 

26. The Constitution, more specifically, section 32(1)(a) of the Constitution, does not define 

either state14 or refer to political parties. PAIA does not define either state or political parties. 

If political parties do not fall under the definition of state as referred to in section 32(1)(a) of 

the Constitution, no requirement or obligation may be imposed on them to regularly record 

and systematically disclose private information held by it under PAIA.  It is accepted that 

neither political parties nor independent candidates fall within the definition of PAIA.  

 

27. Section 1 of the Constitution refers to the Republic of South Africa as “one, sovereign, 

democratic state” founded on the values of (a) human dignity, the achievement of equality 

and the advancement of human rights and freedoms (b) non-racialism and non-sexism (c) 

supremacy of the constitution and rule of law (c) universal adult suffrage, a national common 

voter’s roll, regular elections and a multi-party system of democratic government, to ensure 

accountability, responsiveness and openness.  State, though includes organs of state.  Section 

239 defines organs of states as follows: 

 

“(a) any department of state or administration in the national, provincial or 

local sphere of government; or 

  (b) any other functionary or institution –  

(i) exercising a power or performing a function in terms of the 

Constitution or provincial constitution or  

(ii) exercising a public power or performing a public function in terms 

of any legislation, does not include a court or a judicial officer.” 

 

                                                 
14

 Ngonyama Trust v Ethekwini Municipality 2013 (1) SA 564 (SCA) at para 5-7. 
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28. A political party is not an organ of state as defined in section 236 of the Constitution.15  

Cameron J for the minority in My Vote Counts 1 (CC), said that the “wide definition of 

‘organs of state’ in the Constitution means that in the first instance section 32(1) of the Bill 

of Rights gives a right of access to all information held by departments of state at any level of 

government, as well as by any other functionary or institution that exercises a power or 

performs a function under the national or a provincial constitution, or that exercises a power 

public power or public function in terms of any other legislation.  This PAIA closely 

reflects.”16  It is clear that there is no obligation on political parties to disclose any 

information arising from section 32(1)(a) of the Constitution because they do not fall within 

the definition of state or organs of state.   

 

29. The question is whether there is an obligation on political parties in terms of section 32(1)(b) 

by virtue of the definition of “another person” referred to in that section. Cameron J for the 

minority in My Vote Counts 1 (CC) correctly found that despite the: 

 

“absence of a definition, the word ‘person’ is plainly very wide.  It is not limited to 

natural persons, for the Bill of Rights binds also a juristic person if, and to the 

extent that, it is applicable, taking into account the nature of the right and the 

nature of the duty imposed by the right. What is more, the Bill of Rights specifies 

which ‘persons’ may enforce the rights it confers.  This Court has repeatedly held 

that the ambit of the standing provisions is wide.  So ‘person’ includes any 

individual or association or community or group. It would certainly include a 

political party.”17 

 

                                                 
15

 My Vote Counts 1 (CC) per Cameron J (minority) at para 103. 
16

 Ibid, para 104C-D. 
17

 Ibid, para 105E-F. 
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30. Cameron J concluded that the “right section 32 confers operates within a wide and potently 

encompassing field – the anvil on which its hammer fall is the entire state, and outside the 

state, any person who holds information that is required for the exercise or protection of any 

rights. The obligation 32(2) imposed on Parliament was therefore to enact legislation to give 

effect to the right of access to information held by anyone else (‘another person’) that is 

required for the exercise or protection of any rights.”  This is the constitutional deficiency 

that the court found renders PAIA unconstitutional.  As argued above, the legislature’s duty 

under section 32(2) was not to pass legislation regulating political parties and independent 

candidates.  It was to give effect to the right of access to information from persons and in 

terms of section 32(1)(b) of the Constitution – to give effect to the right of access to 

information where the constitutional purpose is to exercise and protect any right.  The 

legislature has a discretion to sketch the scope of the range of persons against who access to 

information may be exercised in terms of PAIA. It would render PAIA unworkable if all 

persons (natural and juristic) were to be included in the scope of the obligations in section 

32(1) of the Constitution.  For example, despite the fact that section 32(1)(a) of the 

Constitution provides that everyone has a right of access to all information held by the state, 

PAIA limits the scope of public bodies and information that may be accessed.18   In any 

event, the whole of Chapter 4 of PAIA lists a number of permissible grounds on which 

access to information must be refused if a request were made for their disclosure. Section 34 

prohibits the disclosure private information of third party who is a natural person; section 35 

                                                 
18

 Section 12 of PAIA provides that:  

“This Act does not apply to a record-   

(a) of Cabinet and its committees  

(b) relating to the judicial functions of  

(i)  a court referred to in section 166 of the Constitution;  

(ii)  a Special Tribunal established in terms of section 2 of the Special Investigating Units and Special 

Tribunals Act, 1996 (Act 74 of 1996 or  

(iii) a judicial officer of such a court or Special Tribunal 

(c) of an individual member of Parliament or of a provincial legislature in that capacity; 

(d) relating to a decision referred to in paragraph (gg) of the definition of ‘administrative action’ in section 

1 of the Promotion of Administrative Justice Act, 2000 (Act 3 of 2000), regarding the nomination, 

selection or appointment of a judicial officer or any other person by the Judicial Service Commission in 

terms of any law.” 
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provides for the mandatory protection of certain records of South African Revenue Service; 

section 36 provides for the mandatory protection of commercial information of third parties; 

section 37 provides for the mandatory protection of certain confidential information, and 

protection of certain other confidential information, of third party. This demonstrates that 

despite the wording of section 32 of the Constitution, the legislature has a wide discretion to 

place constitutionally permissible limits on the type of information and the range of state 

entities subject to the rights in section 32.  It is accordingly not inconsistent with the 

provisions of section 32 that PAIA was not chosen by the legislature to require the recordal 

and disclosure of public financial information held by political parties and independent 

candidates.   

 

31. On the definition of private bodies the legislature limited the range of persons that are subject 

to the obligation in section 32(1)(b) of the Constitution by narrowly defining the meaning of 

persons in such a manner that it does not include political parties and independent candidates.  

Part 3 of PAIA deals with access of records of private bodies.  Chapter 4 thereof provides for 

grounds on which certain records may be refused.19  The exclusion of certain information 

from the range of “all information” in section 32(1) can only confirm the legislature’s 

discretion to limit the type and persons that may be subject to the PAIA.   It is therefore not 

“telling” that political parties are not included in the definition of public or private bodies in 

PAIA because the constitutional purpose of PAIA was to create a legislation framework that 

accords with the Constitution for the exercise and enforcement of the right of access to 

information.  It was not the purpose of PAIA to regulate recordal and disclosure of private 

funding of political parties.   

 

DEFINITION OF POLITICAL PARTIES 
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 Sections 62 to 70 of PAIA. 
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32. The legislature, in its wide constitutional discretion, defines political parties in two statutes. 

The Independent Electoral Commission Act 150 of 1993 which was repealed by section 24 

of the Electoral Commission Act 51 of 1996 defined political party as “any registered party, 

and any party, organisation or movement of a political nature which publicly supports or 

opposes policies, candidates or cause of any registered party, or which propagates non-

participation in any election.” The Electoral Commission Act defines a political party as 

“any registered party, and includes any organisation or movement of a political nature 

which publicly supports or opposes the policy, candidates or cause of any registered party, 

or which propagates non-participation in any election.” A registered political party, as is an 

independent candidate, is a person for the purpose of exercising and protecting the rights in 

section 32 of the Constitution.  Consequently, a political party and an independent candidate 

may exercise the right of access to private funding information.  However, political parties 

and independent candidates are not defined in PAIA as private bodies for the purpose of 

defining the scope of persons who must give access to information.  A requester seeking to 

exercise the right of access to information from a political party will face the responses that 

the applicant got from political parties because it is not envisaged in PAIA that political 

parties must be required to record and disclose private funding information.   

 

33. The minority judgment in My Vote Counts 1 (CC) and the High Court found that PAIA is 

unconstitutional because it does not include political parties in its definition of “person” 

(which means a natural or a juristic person) or private body.  But this cannot reflect the true 

constitutional position regarding the enforcement of the rights in section 32 and 19 of the 

Constitution.  A fundamental flaw in the judgment of the High Court when it granted the 

declaratory order, is that it assumed that PAIA is the vehicle chosen by the Constitution for 

the requirement on political parties and independent candidate to regularly record and 

systematically disclose private funding information for the purpose of exercising and 

protecting other rights.   
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34. The High Court following the minority judgment of this Court held that the definition of 

private body in PAIA is narrower than the definition of another person in section 32 of the 

Constitution.20  It found as the minority judgment in this Court found that21 “political parties 

are quite plainly not private bodies, and, as already shown, if not juristic persons, they are 

not covered by PAIA at all. Even where a political party is a juristic person, and thus falls 

inside PAIA, the term ‘private’ ill befits it. The reason lies in the nature of political parties, 

and the critical importance of their functioning to the success of the country’s constitutional 

project.”   

 

35. Amongst other constitutional defects identified by the minority judgment is that even where a 

political party is a juristic person, and thus falls inside PAIA, the term ‘private’ ill befits it. 

What the High Court as the defect in the definition of private bodies in PAIA are in fact 

permitted limitations on the scope of persons under section 32 of the Constitution.  A limited 

definition in PAIA that excludes political parties and independent candidates from the scope 

of obligations in PAIA is not unconstitutional for that reason.  This problem is more 

imagined than real if the approach to interpreting PAIA is given its due place.   

 

36. A critical point for assessing whether the reach of PAIA should be extended to political 

parties and independent candidates is stated in its objects in section 9 thereof.  Of 

significance to the objects of the Act is section 9(b), (c) and (d) of PAIA.22  It is clear that the 

                                                 
20

 My Vote Counts 1 (CC) per Cameron J(minority) at para 107. 
21

 My Vote Counts 2 per Meer J at paras 52 to 54. 
22

 Section 9 of PAIA provides the following: - 

 “The objects of this Act are – 

 (a) …. 

 (b)  to give effect to that right- 

(i) subject to justifiable limitations, including, but not limited to, limitations aimed at the 

reasonable protection of privacy, commercial confidentiality and effective, efficient 

and good governance; and  

(ii) in a manner which balances that right with any other rights, including the rights in the 

Bill of Rights in Chapter 2 of the Constitution; 
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scope of the purpose of PAIA is not to regulate how private funding to political parties and 

independent candidates ought to be recorded and disclosed.  

 

37. It appears from the minority judgment of the Constitutional Court that PAIA covers political 

parties if such parties are defined as juristic persons.  The lacuna identified by the minority 

judgment and amplified by the High Court is that the “field of natural persons is plainly not 

covered and while PAIA gives access to records of juristic bodies, insofar as they are 

‘private bodies’, political parties appear to fall within a category of political actors who may 

or may not be ‘juristic persons’ for the purpose of PAIA. They fall into a very singular 

category of ‘persons’, envisaged in the Bill of Rights, but for who PAIA doesn’t appear to 

cater at all.”23 

 

38. The minority judgment’s lamentation that PAIA does not cater for natural persons, who have 

information needed for the exercise or protection of any rights but are not involved in any 

trade, business  or profession, does not take into account the scope of the legislature’s duty.  

As shown above, the limits placed on the category of persons is not inconsistent with the 

duty of the legislature to pass legislation to give effect to the rights in section 36 of the 

Constitution.  It is not within the scope of the duty created in section 32(2) of the 

Constitution for Parliament to enact legislation that covers all the categories of persons.  This 

                                                                                                                                                           
(c) To give effect to the constitutional obligations of the State of promoting a human rights culture 

and social justice, by including public bodies in the definition of ‘requester’, allowing them, 

amongst others, to access information from private bodies upon compliance with the four 

requirements in this Act, including an additional obligation for certain public bodies in certain 

instances to act in the public interest; 

(d) to establish voluntary and mandatory mechanisms or procedures to give effect to that right in a 

manner which enables persons to obtain access to records of public and private bodies as 

swiftly, inexpensively and effortlessly as reasonably possible and 

(e) generally, to promote transparency, accountability and effective governance of all public and 

private bodies by including, but not limited to, empowering and educating everyone- 

(i) to understand their rights in terms of this Act in order to exercise their rights in 

relation to public and private bodies; 

 (ii) to understand the functions and operation of public bodies; and 

(iii) to effectively scrutinise and participate in, decision-making by public bodies that 

affects their rights.” 
23

 My Vote Counts 1 (CC) at para 108D-E. 
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would make PAIA unworkable and place the exercise of this and other rights untenable.  On 

the High Court and minority judgment’s approach, everyone that is bound by the 

Constitution is under a constitutional duty to give the right of access to information as long 

as it can be shown that such information is required to exercise or protect any right.  As 

shown above, it is not unconstitutional that PAIA limits the obligation to grant access to 

information to private bodies as defined. The first respondent’s approach is further borne out 

by the proper approach to the interpretation of the rights in the Constitution.  

 

39. The minority judgment accepted that PAIA “offers access to the records only of parties that 

are juristic persons (or conceivably, partnerships)”24 but held that “the right of access it 

affords excludes from regulation all non-juristic persons not carrying on a trade, business or 

profession”.25  The Court thereafter found that PAIA’s limited definition only catered for 

juristic person and not those who were not juristic.26  The Court then identified a “more 

telling point”- which is that our law does not require that political parties be juristic 

persons.27  A political party may simply be an organisation or movement and not a juristic 

person.28  There is no requirement in section 19 of the Constitution that a party formed must 

be a juristic person. Cameron J concluded that PAIA does not cover political parties whether 

big or small, predominant or minor – “if they are not juristic persons.”  The minority court 

then referred to the definition of political parties in the Electoral Commission Act and 

concluded that there is “conspicuously no requirement in that statute that a political party be 

a juristic person.”29 The High Court endorsed this approach.30   

 

                                                 
24

 My Vote Counts (CC) 1 at para 109. 
25

 My Vote Counts 1 at para. 109F-G. 
26

 Ibid, para 110. 
27

 Ibid, para 111. 
28

 See definition of party in terms of the Electoral Commission Act 51 of 1996. 
29

 Ibid para 112. 
30

 My Vote Counts (WCC) 2 at para 52. 
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40. As pointed out above, it is not unconstitutional that the legislature imposed some limitations 

on the range of persons liable under PAIA to give effect to the right of access to information.  

Furthermore, it is not the constitutional purpose of PAIA to regulate the conduct of political 

parties and independent candidates in so far as the recordal and disclosure of private funding 

information is concerned.  In any event, the approach of the High Court and the minority 

judgment in  My Vote Counts 1 (CC) would make the enforcement of the rights in section 

32(1)(b) of the Constitution unmanageable and impractical.  Section 32(2) of the Constitution 

should not be read to require legislation that distinguishes between a range of persons that 

must give effect to the right of access to information.  Section 32 is clearly not the 

constitutional authority for the obligation contended for because it does not single out 

political parties and independent candidates but refers broadly to persons. PAIA gives effect 

to the right of access to information in a responsible and constitutionally balanced manner.  It 

identifies its objects.  It then identifies the public bodies against whom the right may be 

exercised.  It then sets out restrictions on these public bodies, so that not all organs of state 

are subject to PAIA.  It also identified private bodies that are subject to the duty under 

section 32 and thereafter places acceptable limits on the right of access to information that 

are held by private bodies.  It does not target political parties and independent candidates 

because that is not its focus. PAIA limits the class of persons that carry the obligation in 

section 32(1)(a) and (b) of the Constitution.  PAIA places reasonable limits on the class of 

people who have an obligation to give effect to the rights in section 32 of the Constitution.  

The restricted definition of public and private bodies does not render it unconstitutional by 

virtue of section 32(1)(a) and (b) of the Constitution.  

 

41. PAIA is a general statute designed to regulate access to innumerable types of information 

held by the state and persons.31  In PAIA, Parliament laid down general rules to balance 

competing interests and rights.  In terms of PAIA, a private body is (a) a natural person who 

                                                 
31

 Nova Property Group Holdings Ltd and Others v Cobbett and another 2016 (4) SA 317 (SCA) at 21. 
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carries or has carried on any trade, business or profession, but only in such capacity; (b) a 

partnership which carries or has carried on any trade, business or profession or (c) any 

former or existing juristic person but excludes a public body. It is on this definition that the 

minority judgment of Cameron J and the High court found that PAIA only applies to political 

parties that are juristic persons and not those that are not.  But such a distinction is not 

consistent with the purpose of PAIA as authorised by section 32.  A distinction of this nature 

would offend the principle of equality and equal protection of the law – for it would impose 

different obligations to similar parties on grounds that do not advance the object, purpose and 

spirit of the Constitution.   

 

42. This distinction clearly demonstrates that the legislature did not intend to regulate political 

parties and independent candidates.  It intended to limit the class of persons in the application 

of the right in section 32 of the Constitution.  This is where the nub of the first respondent’s 

submissions is focused - for it is its contention that the purpose of PAIA is to regulate the 

exercise of the right of access to information as referred to in section 32(1) and not to 

regulate political parties and independent candidates in their exercise of rights in section 19 

of the Constitution.   

 

43. Political parties are neither public nor private bodies for purposes of the rights in PAIA even 

though they fall within the wide definition of persons.  The limitation placed on the scope of 

persons that carry the obligation to disclose information in PAIA is justified by the nature of 

political parties and the special role that they play in developing our constitutional 

democratic culture.   
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REGULATION OF POLITICAL PARTIES AND INDEPENDENT CANDIDATES 

 

44. Having regards to the special role that political parties and independent candidates play in the 

development of constitutional democracy, it makes constitutional sense that their duties and 

obligations are regulated extensively in separate legislation – in the Electoral Act read 

together with the Electoral Commission Act. The applicant specifically wants political 

parties and independent candidates to be regulated in terms of PAIA but cannot say why it is 

unconstitutional for the legislature to choose another legislation to do so.  The duties and 

obligations of political parties established for the exercise of the rights in section 19 of the 

Constitution are set out in the Electoral Act and Electoral Commission Act.  Where any 

citizen or indeed anybody wishes to exercise or protect the rights under section 19(1) and 

19(3), he or she must rely on the Electoral Act and the Electoral Commission Act.  There is 

no constitutional requirement that the exercise of the rights in section 19 must be subject to 

those in section 32 of the Constitution.   Given the centrality of the rights in section 19 in the 

protection of constitutional democracy, and the importance of political parties and 

independent candidates in the exercise of section 19 rights, it cannot be correct to make the 

exercise and protection of such rights subject to PAIA.  More directly put, it is not a 

constitutional requirement that section 19 rights must be exercised within the context of the 

rights in section 32 of the Constitution.  Section 19 rights stand on their own and do not 

require PAIA for their effectiveness.   

 

45. In Ramakatsa and Others v Magashule and Others 2013 (2) BCLR 202 (CC) 

(“Ramakatsa”),32 this Court expressed itself on the constitutional importance of political 

parties.  Writing for the majority, Moseneke DCJ held that political parties occupy centre 

stage and play a vital role in facilitating the exercise of political rights.  In order to enhance 

multi-party democracy, the Constitution has enjoined Parliament in terms of section 236 of 
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 Ramakatsa at para 65. 
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the Constitution to enact legislation that provides for funding of political parties represented 

in national and provincial legislatures.33  Acting in accordance with that constitutional 

injunction, Parliament passed the Public Funding Act.34  In terms of section 6 of the Public 

Funding Act political parties must account to the Independent Electoral Commission for the 

monies allocated to them. The IEC, as an organ of state, would be obliged to give effect to 

the rights of access to private funding information held by it without the need to show that 

such information is required to exercise and protect the rights in section 19 of the 

Constitution.  The IEC is obliged in terms of the Public Funding Act to record and disclose to 

Parliament the public funding of registered political parties.   

 

46. The rights in section 19 of the Constitution resonate with the founding provisions of the 

Constitution.  The Republic of South Africa is a democratic state founded on amongst others, 

a universal adult suffrage, a national common voters’ roll, regular elections and a multi-party 

system of democratic government, to ensure accountability, responsiveness and openness.  

Elections sit at the core of our constitutional democratic system.  Section 7 of the 

Constitution is critical to appreciating the importance of each constitutional right and the 

constitutional obligation of the state to respect, protect, promote and fulfil the rights in the 

Bill of Rights.  Section 7(3) affirms that the rights in the Bill of Rights are subject to the 

limitations contained or referred in section 36, or elsewhere in the Bill.   

 

47. Section 36 of the Constitution is important to the proper interpretation of PAIA and the 

constitutional constraints that may reasonably be placed on the exercise of the right to access 

information in section 32, including whether PAIA could constitutionally exclude political 

parties and independent candidates from the reach of public or private bodies with a duty to 

give effect to the right of access to private funding information.  The approach adopted by 
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 Section 234 of the Constitution provides that “In order to deepen the culture of democracy established by the 

Constitution, Parliament may adopt Charters of Rights consistent with the provisions of the Constitution”.  
34

 Section 5 of the Public Funding Act. 
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the applicant suggests that section 32 does not permit the kind of limits that PAIA imposes 

on the definition of public and private bodies in so far as it relates to political parties and 

independent candidates.  The approach is to read section 32 as permitting no limitations on 

the range of persons that may be selected to give effect to the right of access to private 

funding information.  Such a reading omits the fact that the legislature is given a wide 

constitutional mandate to take relevant legislative steps to give effect to the rights in the Bill 

of Rights.35  That constitutional duty must be exercised in a manner that is effective and 

magnifies the value of each constitutional right.   

 

48. When Parliament passed PAIA it was enjoined to ensure that PAIA was capable of achieving 

its constitutional purpose.  The approach of the applicant, with respect, misreads the true 

constitutional potency of the rights in section 19 and the wide constitutional mandate on the 

legislature to pass legislations that advances, protects, promotes and fulfils the rights.   

 

49. According to section 19 of the Constitution, every citizen is free to make political choices, 

which includes the right to (a) form a political party (b) to participate in the activities of, or 

recruit members for, a political party; and (c) to campaign for a political party or cause. The 

formation of a political party is not regulated but if a political party intends to participate in 

the national, provincial or local government elections, such a party must be registered in 

terms of section 15 of the Electoral Commission Act.  Section 26 of the Electoral Act 

provides that a party may contest elections only if that party (a) is a registered party; and (b) 

has submitted a list of candidates in terms of section 27. In terms of section 31(1)(b) of the 

Electoral Act, the Chief Electoral Officer must compile a list of the registered parties entitled 

to contest the election concerned and to have a final list of candidates for each of those 

parties available.  Chapter 7 of the Electoral Act deals with prohibited conduct in relation to 

                                                 
35

 This must be read with section 44 of the Constitution which provides that Parliament has the power to pass 

legislation with regards to any matter, including a matter falling within the functional area listed in Schedule 4, 

but excluding, subject to subsection (2), a matter falling within the functional area listed in Schedule 5. 
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registered political parties. In terms of section 94 of the Electoral Act, no person or registered 

party bound by the Code may contravene or fail to comply with a provision of the Code.   

 

50. In terms of Schedule 1A of the Electoral Act there is a system of proportional representation 

in the national assembly and provincial legislatures.  In so far as the national assembly is 

concerned, only registered political parties contesting elections may nominate candidates for 

such elections on the list of candidates prepared in accordance with the Act.  Schedule 2 

(section 99) is the Code of Conduct and its purpose is to “promote conditions that are 

conducive to free and fair elections”.  Every registered political party and every candidate 

bound by the Code of Conduct must promote the purpose of the Code when conducting an 

election.  Clause 3 of the Code of Conduct applies to registered political parties and 

candidates for political office.  A registered political party must instruct its candidates, 

persons who hold political office in the party and its representatives, members and 

supporters, to comply with this Code and any applicable electoral laws. Every registered 

political party and candidate must accept the result of an election or challenge it in Court.  

 

51. The exercise of the rights in section 19(1) and 19(3) of the Constitution is therefore covered 

in the Electoral Act and the Electoral Commission Act. These legislations set out how the 

rights in section 19 may be exercised by the citizens.  If indeed access to information on the 

private funding of political parties is a constitutional requirement for the exercise and 

protection of the rights in section 19(1) and 19(3) of the Constitution, such a requirement 

must be contained and set out in the Electoral Act or the Electoral Commission Act.  As 

referred to above, the Electoral Act regulates the registration of political parties, even though 

section 19 (1)(a) does not restrict political parties to registered political.  Only registered 

political parties may participate in elections and seek representation in the legislative houses.   
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52. Only citizens may exercise the rights in section 19(1) of the Constitution.  This means that 

any regulation requiring the disclosure of information on the private funding of political 

parties and independent candidates will have to be done within the constraints of citizenship. 

PAIA on the other hand applies to everyone, which is wider than citizens in section 19 of the 

Constitution read with the Electoral Act.  The right to vote in section 19(3) of the 

Constitution may also only be exercised by citizens.  This means that only citizens may seek 

to access information for the exercise and protection of the right to vote. This is not a matter 

falling within section 32 and therefore PAIA.  It is a matter falling within the Electoral Act 

and the Electoral Commission Act, for it is those legislations that regulate how citizens may 

exercise the right to vote.  If, as the applicants contend, the right of access to private funding 

information is a constitutional requirement for the exercise of the right to vote, it must apply 

only to citizens and be dealt with in the legislation that governs the right to vote. On the 

applicant’s approach, a citizen intending to exercise the right to vote in terms of section 19(3) 

must first exercise the right of access to private funding information of political parties in 

order to meaningfully exercise that right.  That approach cannot require the imposition of 

section 32 read with PAIA but an inclusion of such a requirement in the Electoral Act.  This 

is where the principle of subsidiarity applies.  The applicant has not attacked the Electoral 

Act or the Electoral Commission Act on the basis that it unconstitutionally limits the rights 

of a citizen to cast an informed vote by not requiring political parties and independent 

candidates to regularly record and systematically disclose their funders.  The appropriate 

legislation to challenge is therefore not PAIA but the Electoral Act or the Electoral 

Commission Act.   It is not a requirement of PAIA to regulate the functioning of political 

parties - and to impose a requirement to regularly record and systematically disclose 

information about their private funders.   

 

53. It is not necessary therefore to attempt to fit, by judicial fiat, the definitions of public and 

private bodies in PAIA into those of political parties in the Electoral Act and Electoral 
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Commission Act.  The purpose of PAIA is different to the legislation passed by Parliament to 

give effect to the rights in section 19 of the Constitution. PAIA was passed to give effect to 

the rights in section 32.  The Electoral Act read with the Electoral Commission Act were 

passed to give effect to the rights in section 19.  There is no duty in section 32 on the 

legislature to specifically deal with the political parties, and to impose a duty to record and 

disclose information on their private funders.  The constitutional discretion on the legislature 

to pass legislation under section 32, is wide enough for it to have narrowed the ambit of 

persons with an obligation to record and disclose to anyone information, held by them.  

There is no specific duty on the legislature to pass legislation that deal with political parties 

and independent candidates that can be read in section 32 of the Constitution.   

 

54. The applicant’s approach which was accepted by the High Court was, first, to seek an order 

that information about private funding of political parties and independent candidates 

registered for elections for any legislative body established under the Constitution is 

reasonably required for the effective exercise of the right to vote in such elections and to 

make political choices, in terms of section 19(1), 19(3), 32 and 7(2) of the Constitution.  This 

as a general proposition of the Constitution may be correct to the extent that it seeks to 

expand on the range of information that may be necessary for a voter to consider when 

casting a vote for a political party or independent candidate.  However it is incorrect that this 

position must be covered under PAIA.  As stated above, the type of information that is 

necessary for a voter to effectively exercise the right to vote – or even the rights in section 19 

in their totality, is prescribed in the Electoral Act and the Electoral Commission Act.  If 

indeed private funding information is an indispensable requirement for the exercise of the 

right to form a political party and to participate in the activities of the political and the right 

to vote, such a requirement must be reflected in the provisions of the Electoral Act.  As dealt 

with below, private funding information of political parties and independent candidates 

registered for elections for any legislative body under the Constitution is not required for the 
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effective exercise of the right to vote in such elections and to make political choices, in terms 

of section 19(1), 19(3), 32 and 7(2) of the Constitution.   

 

IS INFORMATION ABOUT PRIVATE FUNDING OF POLITICAL PARTIES AND 

INDEPENDENT CANDIDATES REASONABLY REQUIRED TO EXERCISE 

CONSTITUTIONAL RIGHTS 

  

55. The importance of the right to vote has been given serious attention by our courts, especially 

the Constitutional Court.36It was described with commendable clarity by Sachs J in August 

and Another v Electoral Commission & Others 1999 (3) SA 1 (CC) (“August”) as a 

badge of dignity and personhood.  The right to vote is no doubt indispensable to the 

legitimacy of government.  Without it, no government may legitimately claim the 

constitutional authority to govern. The right to vote is not only a symbol of citizenship; it is 

citizenship in action. The right to vote sits at the core of our constitutional founding 

provisions. The relevant founding provision provides that the Republic of South African is 

one, sovereign, democratic state founded on the values of universal adult suffrage, national 

common voters roll, regular elections and a multi-party system of democratic government, to 

ensure accountability, responsiveness and openness. 

 

56. The Supreme Court of Canada in Figueroa v Canada (Attorney General) [2003] SCR, the 

right to vote was held to be a right to vote in a fair and free election, in which all parties and 

participants are treated as equals.  In dealing with the Electoral Financing Regime, the 

Supreme Court held that preserving the integrity of the electoral process is a pressing and 
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 African Christian Democratic Party v Electoral Commission and Others 2006 (3) SA 305 (CC); Minister of 

Home Affairs v National Institute for Crime Prevention and the Reintegration of Offenders (NICRO) and Others 

2005 (3) SA 280 (CC); Democratic Party v Minister of Home Affairs and Another 1999 (3) SA 254 (CC); Ritcher 

v Minister of Home Affairs 2009 (3) SA 615 (CC). 
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substantial concern to a free and democratic state.37  It further held that the “systems and 

regulations that govern the process by which governments are formed should not be easily 

compromised. Electoral financing is an integral component of that process, and thus it is of 

great importance that the integrity of the electoral financing regime be preserved. Ensuring 

that funds raised to the Elections Act are not misused is a constitutional valid objective.”38 

 

57. The importance of the right in section 19 of the Constitution is therefore trite, requiring no 

more than just the emphasis already given to it by this Court in Ramakatsa. This is one aspect 

of this application that needs no squabbling and disagreement. The disagreement is based on 

the attempts by the applicant to attenuate the right to vote by subordinating it to the right of 

access to information in section 32 of the Constitution.  The applicant’s approach is 

incoherent without reading section 19 of the Constitution together with section 32 of the 

Constitution.  However, as demonstrated above, such a reading of the right to vote is not 

consistent with it. To suggest that information on the private funding of political parties is 

necessary for the effective exercise of the right to vote is to overstate the proposition.  There 

is no evidence whatsoever from elections already held in South Africa to suggest that the 

applicant’s proposition is correct.  Bluntly put, the voter does not require information on the 

private funding of political parties to effectively exercise the right to vote.   

 

58. The requirements for the proper and effective exercise of the right to vote and to make 

political choices are already covered in detail in the Electoral Act and the Electoral 

Commission Act.  Amongst these requirements are: 

 

58.1. A registered political party; 
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 Para 72. 
38

 Para 73. 
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58.2. A registered candidate; 

 

58.3. Free participation in the activities of the political party of his or her choice, which 

activities may include fundraising for the party; 

 

58.4. Registration as a voter; 

 

58.5. Understanding of the voting process including access to a voting booth and a ballot 

paper accurately reflecting the political party of choice or the individual candidate of 

choice.  

 

59. The is no evidence that voters are unable or are disadvantaged, because of the absence of a 

requirement in PAIA on political parties and independent candidates to record and disclose 

their private funding information, to effectively exercise their rights under section 19 

including the right to vote.  There is no evidence to suggest that the exercise of the right to 

vote has been denuded because PAIA does not impose the requirement contended for by the 

applicant.  The evidence, on the other hand is overwhelming, that the absence of this 

requirement has no bearing whatsoever on the quality of the voting process.  South Africa 

has held successful national and local government elections since 1994 and there is no 

evidence that the absence of a requirement contended for by the applicants denudes the rights 

of political rights of citizens.  

 

IMPORTANCE OF THE RIGHT TO VOTE v THE DISCLOSURE OF PRIVATE 

FUNDING INFORMATION 
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60. The applicant contends that information on the private funding of political parties and 

independent candidates is reasonably required to exercise and protect rights guaranteed in 

section 19 of the Constitution.  They say so for a number of reasons: 

 

The disclosure of private funding information is mandated by section 32(1) 

 

61. The first basis on which the applicant contends for the declaratory order is that disclosure of 

private funding information is rooted directly in the provisions of the Constitution.  If indeed 

that is so, there is no need for a declaratory order.  This Honourable Court should not be 

forced into making a declaratory order that does not clarify any confusion about the true 

position of the Constitution on this issue.  Clearly the disclosure of private funding 

information of political parties held by the state may, subject to PAIA, be disclosed.  

However, as argued above, private funding information that is held by political parties and 

independent ward candidates need not be disclosed in terms of PAIA but by relevant 

legislation governing the duties and obligations of political parties and independent 

candidates. In so far as private funding information is sought from the State, there is no 

requirement to show that such information is required to exercise and protect a right.  

However, if such information were sought from the political parties and independent 

candidates, it would be only on the basis that PAIA covers those.  If PAIA does not, as is the 

case, then such access may not be granted on the basis of PAIA.   

 

Transparency requires it 

 

62. The principle of transparency in section 7(2) of the Constitution is not the source of 

constitutional authority for the requirement contended for by the applicant.  Transparency 

does not give rise to a requirement on political parties and independent candidates to record 

and disclose private information under PAIA. The fact that it would be consistent with the 
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constitutional values to require political parties to disclose their private funding information 

does not give credence to the argument that such a duty must be reflected in PAIA.  There is 

nothing inconsistent with the Constitution for the legislature to choose a different legislative 

vehicle in order to regulate the disclosure of private funding of political parties.  In this case, 

where it is submitted that such a disclosure is an indispensable requirement for the proper 

and effective exercise of the right to vote, it is requirement that must be included in the 

requirement set out in the Electoral Act.   

 

Disclosure as an anti-corruption measure 

 

63. The applicant’s reliance on Burkley v Valeo39 is unhelpful for our constitutional 

jurisprudence.  In the US, party political funding is regulated in specific legislation and not in 

legislation dealing with the right to access information.  The constitutional settings are 

different.  This was not a case in which the US had adopted an access to information act of a 

general nature, but concerned specific legislation regulating campaign financial disclosures.   

 

64. In Buckley v Valeo, the US Supreme Court recognised the importance of contributions in 

financing political campaigns and found that “contribution restrictions could have a severe 

impact on political dialogue if the limitations prevented candidates and political committees 

from amassing the resources necessary for effective advocacy…” It further found that 

measures that limited financial contributions “also impinge on protected associational 

freedoms.  Making a contribution, like joining a political party, serves to affiliate a person 

with a candidate.  In addition, it enables like-minded persons to pool their resources in 

furtherance of common political goals.”  

 

                                                 
39

 Burkley v Valeo 424 US 1 (1976). 
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65. The US Supreme Court then dealt with the implications of disclosure requirements, and held 

as a general principle, that “compelled disclosure, in itself, can seriously infringe on privacy 

of association and belief guaranteed by the First Amendment.”  The Court reiterated its 

position that “significant encroachments on First Amendment rights of the sort that 

compelled disclosure imposes cannot be justified by a mere showing of some legitimate 

governmental interest.” Importantly the Court held that “group association is protected 

because it enhances “effective advocacy”.  The right to join together “for the advancement of 

beliefs and ideas,” is diluted if it does not include the right to pool money through 

contributions, for funds are often essential if “advocacy” is to be truly or optimally 

“effective”.  Moreover, the invasion of privacy of belief may be as great when the 

information sought concerns the giving and spending of money as when it concerns the 

joining of organisations, for financial transactions can reveal much a person’s activities, 

association and beliefs.”  There is accordingly a strict test for compelling disclosure of 

financial contributions or donation in the USA because of its impact on protected 

constitutional rights.  

 

66. The applicant relies on this case as authority for the proposition that compulsory disclosure 

of financial contributions must be held to be part and parcel of the right to vote in section 19 

of the Constitution. Even if this were correct, it is clear that PAIA is not the legislation 

envisaged for this constitutional purpose.   

 

67. In dealing with the concern and dangers of corruption in private funding of political parties, 

the US Supreme Court stated the following:  

 

“It is unnecessary to look beyond the Act’s primary purpose- to limit the actuality 

and appearance of corruption resulting from large individual contributions- in 

order to find constitutionally sufficient justification for the $1000 contribution 
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limitation.  Under a system of private financing of elections, a candidate lacking 

immense personal or family wealth must depend on financial contributions from 

others to provide the resources necessary to conduct a successful campaign.  The 

increasing importance of the communications media and sophisticated mass-

mailing and polling operations to effectively campaigning make the raising of large 

sums of money an ever more essential ingredient of an effective candidacy. To the 

extent that large contributions are given to secure a political quid pro quo from 

current and potential office holders, the integrity of our system of representative 

democracy is undermined.” 

 

68. The High Court accepted the applicant’s submissions based on the important of disclosure of 

financial donations to political parties and independent candidates on combatting corruption.  

There is merit in the applicant’s contention only to the extent that they contend for such a 

duty to be arising from PAIA.  There is no constitutional injunction arising from section 32 

on the legislature to pass legislation requiring the combatting of criminal activities and crime, 

that accompany private financial donations to political parties.  The Electoral Act is the 

legislation chosen by Parliament to regulate the conduct of political parties and independent 

candidates registered for elections. If that legislation does not require political parties to 

record and disclose their private funding information in order to detect criminal activities 

therein, then it to that legislation that a constitutional challenge must be mounted.   

 

69. Therefore even if it were correct that the disclosure of private financial contributions to 

political parties could act as a deterrent to corruption, there is no duty on the legislature 

acting in terms of section 32(2) to require political parties to record and disclose private 

financial contribution to combat corruption.   
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70. The application must therefore fail to the extent that it challenges the constitutionality of 

PAIA on the basis that it does not impose a duty to disclose information on the private 

funders of an independent candidate, where the jurisdictional requirements for the exercise of 

that right are met.   

 

THE CORRECT APPROACH TO LEGISLATIVE AND CONSTITUTIONAL 

INTERPRETATION 

 

71. When interpreting section 32 of the Constitution and the obligations it carries, it is important 

to do so with regards to the following:-  

 

71.1. Section 39(2) of the Constitution enjoined the High Court to promote the spirit, 

purport and objects of the Bill of Rights when interpreting any legislation and the 

constitutional provisions. In terms of section 39(1) a Court when “interpreting the 

Bill of Rights, –  

 

(a) must promote the values that underlie an open and democratic society 

based on human dignity, equality and freedom; 

(b) must consider international law; and 

(c) may consider foreign law.” (Emphasis added.) 

 

71.2. Section 2 of PAIA states the following: 

 

“When interpreting a provision of this Act, every court must prefer any 

reasonable interpretation of the provision that is consistent with the objects 

of this Act over any alternative interpretation that is inconsistent with those 

objects….” 
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71.3. This Court in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 

and Tourism and Others 2004 (4) SA 490 (CC) (“Bato Star”), Court held that40 the 

Constitution is: “…the starting point in interpreting any legislation”.  Indeed, every 

court “must promote the spirit, purport and objects of the Bill of Rights” when 

interpreting any legislation.  That is the command of section 39(2).  Implicit in this 

command are two propositions: first, the interpretation that is placed upon a statute 

must, where possible, be one that would advance at least an identifiable value 

enshrined in the Bill of Rights; and second, the statute must be reasonably capable of 

such interpretation.  This flows from the fact that the Bill of Rights “is a cornerstone 

of [our constitutional] democracy.” It “affirms the democratic values of human 

dignity, equality and freedom.” In interpreting section 32, therefore, we must 

“promote the values of our constitutional democracy.”  

 

72. It is trite that where a constitutional provision confers a power to bring about a certain result, 

that provision necessarily confers and/or implies the power to bring about a direct or natural 

consequence of that result and/or provision.41 

  

73. In Matatiele Municipality and Others v President of the RSA (No 2) 2007 (6) SA 477 

(CC) (“Matatiele”), this Court held that “[O]ur Constitution embodies the basic and 

                                                 
40

 At para [72]. 
41

 See Masetlha v President of the Republic of South Africa and Another 2008 (1) SA 566 (CC) at para [68], 

where this Court held that:  

“…if the Constitution does not confer implicit power on the President to dismiss, what would be the source of 

such power in national legislation such as section 3(3)(a) of ISA? Why would it be competent to imply the 

power in legislation but not in the empowering constitutional provision? I cannot accept that the power to 

dismiss has been deliberately omitted from the Constitution or that it is unnecessary. …The power to dismiss is 

necessary in order to exercise the power to appoint. The High Court is right that the power to dismiss a head 

of the Agency is a necessary power without which the pursuit of national security through intelligence services 

would fail. Without the competence to dismiss, the President would not be able to remove the head of the 

Agency without his or her consent before the end of the term of office, whatever the circumstances might be. 

That would indeed lead to an absurdity and severely undermine the constitutional pursuit of the security of this 

country and its people. That is why the power to dismiss is an essential corollary of the power to appoint and 

the power to dismiss must be read into section 209(2) of the Constitution. There is no doubt that the power to 

appoint under section 209(2) of the Constitution and the power under ISA implies a power to dismiss.” 
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fundamental objectives of our constitutional democracy. Like the German Constitution, it 

“has an inner unity, and the meaning of any one part is linked to that of other provisions. 

Taken as a unit [our] Constitution reflects certain overarching principles and fundamental 

decisions to which individual provisions are subordinate.” Individual provisions of the 

Constitution cannot therefore be considered and construed in isolation. They must be 

construed in a manner that is compatible with those basic and fundamental principles of 

our democracy. Constitutional provisions must be construed purposively and in the light of 

the Constitution as a whole….Any construction of a provision in a constitution must be 

consistent with the structure or scheme of the Constitution. This provides the context within 

which a provision in the Constitution must be construed…”  (Emphasis added.) 

 

74. It follows that the approach to interpreting PAIA must be done within the context set out 

above.  So, done, the approach of the first respondent is correct and that of the applicant is 

wrong.  To interpret section 32 as requiring political parties and independent candidates to 

disclose private funding information under PAIA does not accord with the purpose of section 

32 read within the purpose, spirit and object of the Bill of Rights.  The approach will denude 

the true constitutional potency of the rights in section 19 by making them subject to section 

32 of the Constitution.  

 

COMPARABLE FOREIGN CONSTITUTIONAL PROVISIONS APPLICABLE TO THE 

INTERPRETATION OF POLITICAL RIGHTS IN SECTION 19 

 

75. The applicant has relied on international legal instrument to support its contention for a 

requirement on political parties to record and disclose information.  It contends international 

law requires a law requiring the disclosure of private funding information from political 
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parties and independent candidates.42  These international agreements are important authority 

for a general international law requirement that states must pass laws that foster transparency 

and assist in the combating of corrupt practices.  For example, the SADC Protocol requires 

South Africa ‘to adopt measures, which will create, maintain and strengthen mechanisms 

needed to prevent, detect, punish and eradicate corruption in the public and private sector.  

These must include “mechanisms to promote access to information and to facilitate 

eradication and elimination of opportunities for corruption, as well as mechanisms for 

promoting public education and awareness in the light of corruption.’ The SADC Protocol is 

not authority for the requirement in PAIA contended for by the applicant.  South Africa has 

passed legislation and built institutions tasked with combating corruption.  The Protocol is 

not authority for PAIA to require political parties and independent political parties to record 

and disclose private funding information in terms of PAIA.   

 

76. The UN Convention relied on by the applicant is not authority for the obligation that the 

applicant contends is required in terms of PAIA.  South Africa has passed a number of anti-

corruption laws.   

 

77. It is worth referring to some countries that have passed laws that deal with private funding of 

political parties.  Article 21(1) of the Germany's Constitution of 1949,43 is headed 

“Political parties” and provides that: 

 

“1. Political parties shall participate in the formation of the political will of the 

people. They may be freely established. Their internal organisation must conform 

to democratic principles. They must publicly account for their assets and for the 

sources and use of their funds.” (Emphasis added.) 

                                                 
42

 Applicant’s heads of argument: para 91 to 99. 
43

 With Amendments through 2014. 
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78. Section 67 of the Zimbabwe's Constitution of 2013, is headed “Political rights” and the 

relevant part provides that “For the purpose of promoting multi-party democracy, an Act of 

Parliament must provide for the funding of political parties.”  This is not different to 

section 236 of our Constitution referred to above, which requires parliament to pass a law 

dealing with the funding of registered political parties – now the Public Funding Act. 

 

79. Part III of Ghana's Constitution of 1992,44is headed “Political Parties” and article 55 

thereof is headed “Organization of Political Parties” provides a clause that specifically 

recognises the rights of persons to fund political parties.45 

                                                 
44

 With Amendments through1996. 
45

      “1. The right to form political parties is hereby guaranteed. 

2. Every citizen of Ghana of voting age has the right to join a political party. 

3. Subject to the provisions of this article, a political party is free to participate in shaping the political 

will of the people, to disseminate information on political ideas, social and economic programmes of a 

national character, and sponsor candidates for elections to any public office other than to District 

Assemblies or lower local government units. 
4. Every political party shall have a national character, and membership shall not be based on 

ethnic, religious, regional or other sectional divisions. 

5. The internal organization of a political party shall conform to democratic principles and its 

actions and purposes shall not contravene or be inconsistent with this Constitution or any other 

law. 

6. An organization shall not operate as a political party unless it is registered as such under the 

law for the time, being in force for the purpose.  

7. For purposes of registration, a prospective political party shall furnish the Electoral 

Commission with a copy of its Constitution and the names and addresses of its national 

officers; and shall satisfy the Commission that- 

a. there is ordinarily resident, or registered as a voter, in each district. Of Ghana, at least 

one founding member of the party; 

b. the party has branches in all the regions of Ghana and is, in addition, organised in not 

less than two-thirds of the districts in each region; and  

c. the party's name, emblem, colour, motto or any other symbol has no ethnic, regional, 

religious or other sectional connotation or gives the appearance that its activities are 

confined only to a part of Ghana. 

8. A political party shall not have as a founding member, a leader or a member of its executive, a 

person who is not qualified to be elected as a member of Parliament or to hold any other public 

office. 

9. The members of the national executive committee of a political party shall be chosen from all 

the regions of Ghana. 

10. Subject to the provisions of this Constitution, every citizen of voting age has the right to 

participate in political activity intended to influence the composition and policies of the 

Government. 

11. The States shall provide fair opportunity to all political parties to present their programmes to 

the public by ensuring equal access to the state-owned media. 

12. All presidential candidates shall be given the same amount of time and space on the state-

owned media to present their programmes to the people. 
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LEGISLATION REGULATING POLITICAL PARTIES AND INDEPENDENT 

CANDIDATES 

 

80. In the exercise of its national legislative powers, Parliament enacted the following pieces of 

legislation in order to give effect to the “political rights” in section 19 of the Constitution, 

namely the: 

 

80.1 Electoral Act; 

 

80.2 Electoral Commission Act; and 

 

80.3 Public Funding Act. 

 

CURRENT PARLIAMENTARY PROCESS ON THE ISSUE BEFORE THIS COURT 

 

81. On 19 September 2017, that is eight (8) days prior to the High Court handing down its 

judgment in this matter on 27 September 2017, Parliament’s ad hoc Committee on the 

Funding of Political Parties published the Draft Political Party Funding Bill, 2017 (“the 

Draft Bill”) and the Memorandum on the Objects of the Bill for public comment. Copies of 

the Draft Bill and the Memorandum are attached to these submissions. 

                                                                                                                                                           
13. Every candidate for election to Parliament has the right to conduct his campaign freely and in 

accordance with law. 

14. Political parties shall be required by law– 

a. to declare to the public their revenues and assets and the sources of those revenues and 

assets; and 

b. to publish to the public annually their audited accounts. 

15. Only a citizen of Ghana may make a contribution or donation to a political party registered in 

Ghana. 

16. A member of an organization or interest group shall not be required to join a particular 

political party by virtue of his membership of the organisation or group. 

17. Subject to the provisions of this Chapter, Parliament shall by law regulate the establishment and 

functioning of political parties.”  (Emphasis added.) 
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82. In the exclusive exercise of its legislative powers to enact national legislation, Parliament 

chose section 236 as its enabling provision to introduce the Draft Bill dealing with the 

regulation of public and private funding of political parties.  

 

Draft Political Party Funding Bill, 2017 

 

83. The long title of the Draft Bill says it is intended to–  

 

“regulate the public and private funding of political parties, in particular: the 

establishment and management of Funds to fund represented political parties 

adequately; to prohibit certain donations made directly to political parties; to 

regulate disclosure of donations accepted; to determine the duties of political 

parties in respect of funding; to provide for powers and duties of the Commission; 

to provide for administrative fines; to repeal the Public Funding of Represented 

Political Parties Act, 1997 and provide for transitional matters; and related 

matters.” (Emphasis added.) 

 

84. The preamble, affirms Parliament’s legislative powers in terms of section 44 of the 

Constitution and seek to enact national legislation dealing with both public and private 

funding in terms of section 236 of the Constitution. Parliament states further that is seeks to 

give effect to section 236 by establishing an additional fund to receive funding from private 

sources subject to certain restrictions; prohibiting certain donations being made directly to 

political parties; and providing for the disclosure of donations. 
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85. Clause 2(1) of the Draft Bill establishes a Represented Political Party Fund for the purpose of 

enhancing multi-party democracy by providing for the funding of political parties that 

participate in national or provincial legislatures. 

 

86. Clause 3(1) of the Draft Bill establishes a Multi-Party Democracy Fund for the purpose of 

providing private sources of funding for political parties that participate in national or 

provincial legislatures. 

 

87. Both the intended funds will be managed and controlled by the Electoral Commission in 

terms of clauses 2 and 3.46 

 

88. Clause 5 of the Draft Bill, make similar provisions as section 4 of the Public Funding Act 

and is also headed “Management and control of Funds”. The Draft Bill makes provision for 

the continuous and systematic recordal of public funding information as follows–   

 

“5. (1) The chief electoral officer of the Commission is the accounting officer and 

chief executive officer of the Funds and responsible for their management and 

administration. 

 

(2) For each financial year, the Commission must keep records in accordance with 

the standards of generally recognised accounting practice in respect of each of the 

Funds, setting out — 

 

(a) all money received or accruing to the Funds; 

 

(b) all allocations and payments made; 

                                                 
46

 Clause 5 of the Draft Bill. 
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(c) all expenditure arising from the allocation of money from the Funds; 

and 

 

(d) the current record of the capital and liabilities of the Funds during that 

year.” 

 

89. Chapter 3 of the Draft Bill deals with direct funding of political parties. Clause 9 set out 

provisions relating to prohibited donations and clause 10 deals with disclosure of donations 

to political parties.  

 

90. Chapter 4 of the Draft Bill provides for duties of political parties. Clause 21 set out the 

Electoral Commission’s duty to report to Parliament on annually.  

 

Memorandum on the objects of the funding of political party Bill, 2017 

 

91. Clause 1 of the Memorandum, provides that on 6 May 2017, “the National Assembly 

resolved to establish an ad hoc committee, in terms of National Assembly Rule 253 (1)(a), to 

–  

 

‘enquire into and make recommendations on funding of political parties represented in 

national and provincial legislatures in South Africa with a view to introducing amending 

legislation if necessary and, in so doing, consider – 

 

 the model of public and private funding for political parties; and 
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 the need for, and possible means of, regulating private funding in all its forms as well 

as investment entities owned by political parties[;]’. 

 

The Ad Hoc Committee called for public comment on how the Public Funding of Represented 

Political Parties Act, No 103 of 1997 may be strengthened to allow for greater transparency 

in the manner in which political parties are funded so as to ensure their effective functioning. 

The Committee received seventeen sets of written comments and proceeded to invited all 

those who commented to make oral submissions during public hearings held from 15 to 17 

August 2017.” 

 

92. Clause 2.1 states that the preamble to the Draft Bill seeks to “reflect the need to give effect to 

the constitutional obligation imposed in terms of section 236 of the Constitution of the 

Republic of South Africa, 1996 (“the Constitution”). It further seeks to reflect Parliament’s 

plenary legislative authority in terms of section 44 to pass legislation concerning matters 

such as the regulation of private funding of political parties.” 

 

DONTRINE OF SEPARATION OF POWERS 

 

93. The doctrine principle of separation of powers has been endorsed as fundamental to the 

proper functioning of the constitutional order.  If this principle is undermined, it effectively 

undermines the very constitutional government and the key foundations of government.  In 

International Trade Administration Commission v Scaw South Africa (Pty) Ltd 2012 

(4) SA 618 (CC) this Court held that the “doctrine of separation of powers is part of our 

constitutional architecture.”47 

 

                                                 
47

 International Trade Administration Commission v Scaw South Africa (Pty) Ltd; para 91 to 95. 
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94. In My Vote Counts 1 (CC), the majority emphasized the importance of the principle of 

separation of powers in determining the extent of judicial intervention in Parliament’s 

domain of legislative authority.48  It held that the “true complaint by the applicant is the 

manner in which Parliament – exercising a power that vests solely in it – has chosen to 

legislate.” The Constitutional Court reaffirmed the principle that it is for Parliament to make 

legislative choices as long as they are rational and otherwise constitutionally compliant.”49  

Then in paragraph 156, the majority held that: 

 

“Despite its protestation to the contrary, what the applicant wants is a thinly veiled 

attempt at prescribing to Parliament to legislate in a particular manner. By what 

dint of right can the applicant do so? None, in the present circumstances.  That 

attempt impermissibly trenches on Parliament’s terrain; and that is proscribed by 

the doctrine of separation of powers.” 

 

95. The issues in this application clearly implicate the principle of separation of powers in that 

the applicant seeks to prescribe to Parliament how to legislate on private funding of political 

parties and independent candidates. If it is successful in this application, political parties will 

be required, not merely, as the Constitution requires, to grant the right of access to 

information held by the state or another person – but must generate such private funding 

information by a recordal requirement.  

 

96. In conclusion, the findings of the High Court in IDASA are apt and constitute a full response 

to the declaratory order sought.  In paragraph 52 thereof, the High Court held the following:   
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 Paras 150 to 152. 
49

 Para 155. 



48 

 

 

“I have not been persuaded by the applicants, on the facts of this case, that they 

reasonably require any of the records in question for the exercise or protection of 

any of the rights claimed by them. Donor secrecy does not impugn any of the rights 

contained in either sections 19(1) or (2) of the Constitution.  Put differently, 

disclosure of donor funding is not a prerequisite to free and fair elections- a 

proposition borne out of the experience of our first 11 years of democracy, which 

included no less than three general elections that have universally been accepted as 

free and fair.” (Emphasis added.) 

 

97. The High Court’s order ought not be confirmed as this would be an unjustified judicial 

imposition on the choices and discretion of Parliament to determine the limits of its 

legislative powers to give effect of access to private funding information held by political 

parties and independent candidates.  In essence, the order of constitutional invalidity would 

create intractable constitutional dilemma for the legislature that has already embarked on a 

legislative process to determine how to regulate private funding of political parties including 

the appropriate models for the disclosure of private funding of political parties.   

 

98. In terms of the declaratory order, the Court essentially amended section 32 by adding that 

private funding information held by political parties and independent candidates registered to 

participate in any elections for public office is reasonably required in order to exercise and 

protect the rights in section 19, 32 and 7(2) of the Constitution. This is the declaratory order 

that gives credence to the order of constitutional invalidity – for if the declaratory succeed, 

there is no reason why the order of constitutional validity to fail.   

 

THE APPROPRIATE REMEDY 
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99. For all the reasons advanced above, the appeal should be upheld and the confirmation 

refused.  The application to vary the order of the High Court should also be refused.  There is 

simply no legal basis for such a variation of the order as this was not an order granted in 

circumstances justifying a variation.       

 

T MASUKU 

L DZAI 

Chambers, Cape Town 

31 January 2018 


