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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case no. ______________ 

High Court Case no. 13372/2016 

 

In the matter between: 

 

MINISTER OF JUSTICE AND  

CORRECTIONAL SERVICES           Appellant 

 

and 

 

MY VOTE COUNTS NPC           First Respondent 

 

DEMOCRATIC ALLIANCE      Second Respondent 

 

 

NOTICE OF APPEAL IN TERMS OF RULE 16(2) 

 

 

BE PLEASED TO TAKE NOTICE that the Appellant hereby notes 

an appeal in terms of section 172(2)(d) of the Constitution of the 

Republic of South Africa, 1996 (“the Constitution”) read together 

with Rule 16(2) of the Constitutional Court, against the whole 

judgment and orders delivered by Her Ladyship Madam Justice 
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Meer in the Western Cape Division of the High Court (“High 

Court”) on 27 September 2017 under case number 13372/2016, 

declaring that: 

 

1. [i]nformation about the private funding of political parties and 

independent ward candidates (the latter concept as 

contemplated in section 16 of the Local Government: Municipal 

Electoral Act, 27 of 2000 (“independent candidates”) 

registered for elections for any legislative body established 

under the Constitution (“private funding information”) is 

reasonably required for the effective exercise of the right to vote 

in such elections and to make political choices, in terms of 

sections 19(1), 19(3), 32 and 7(2) of the Constitution of the 

Republic of South Africa, Act No 108 of 1996 (“the 

Constitution”);  

 

2. [t]he Promotion of Access to Information Act, 2 of 

2000 (“PAIA”) is inconsistent with the Constitution and invalid 

insofar as it does not allow for the recordal and disclosure of 

private funding information; and 
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3. the [d]eclaration of invalidity in paragraph 2 above is suspended 

for 18 months in order to allow Parliament to remedy the 

defects in PAIA and to allow for the recordal and disclosure of 

private funding of political parties and independent candidates, 

with costs including the costs of two counsel. 

 

GROUNDS OF APPEAL  

 

4. The Appellant’s grounds of appeal are that the High Court, 

erred in respect of the following findings of fact, namely that: 

 

4.1 the Independent Electoral Commission (“IEC”) did not 

have a direct and substantial interest in the relief that was 

sought by the First Respondent in the High Court (at para 

[10] of the judgment). The High Court misdirected itself 

when it relied in the High Court judgment in Economic 

Freedom Fighters and Others v Speaker of the National 

Assembly and Others [2016] 1 All SA 520 (WCC) 

(“EFF”) and failed to establish whether the First 
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Respondent had established on the facts that it was 

impractical to join all the parties necessary and it failed to 

consider the effect and implications of the declaratory order 

on independent ward councilors that they must disclose 

their source of private funding. The High Court ought to 

have ordered that the joinder of the IEC and all the political 

parties registered including the independent ward 

councilors was necessary for a proper ventilation of the 

application; 

 

4.2 [i]nformation about political parties’ private finding is 

required for the exercise of an informed right to vote (at 

para [29] and [30] of the judgment). In this regard Her 

Ladyship Meer, failed to apply her mind to the issue before 

her and simply agreed with the views expressed by the 

Minority judgment in paragraph [41] – [43] of My Vote 

Counts NPC v Speaker of the National Assembly and 

Others 2016 (1) SA 132 (CC) (“My Vote Counts one”); 
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4.3 the First Respondent objectively explained why private 

disclosure information is required for the exercise of the 

right to vote by compering legislation as against the 

Constitution and by relying on compelling case law (at para 

[33.3.1] of the judgment). The comparison of legislation as 

against the Constitution and reliance on case law, missed 

the point altogether. First, there was no evidence submitted 

by the First Respondent to support the allegation that 

private funding corrupts political parties as a matter of 

course. Second, the expressed purpose for the disclosure 

of private funding to political parties is the combatting of 

corruption and not the advancement of the rights in section 

19 of the Constitution; 

 

4.4 section 32(1) read with section 19 of the Constitution, and 

also sections 7(2) and 1(d) thereof, require disclosure of 

information on political parties’ private funding for the 

exercise and protection of the right to vote (at para [42] of 

the judgment). The High Court erred in this finding because 

it constitutes a legislative act that essentially amends 
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section 19 of the Constitution by adding to it that 

“information about the private funding of political parties 

and independent ward candidates…registered for any 

legislative body under the Constitution (private funding 

information) is reasonably required for the effective 

exercise of the right to vote in such elections and to make 

political choices, in terms of sections 19(1), 19(3), 32 and 

7(2) of the Constitution”. 

 

5. The High Court further erred when it failed to find in favor of the 

Appellant that if access to private funding information was part 

of the right to vote, access to such information would have been 

granted in terms of the legislative framework regulating the 

exercise of this right, namely the Electoral Act 73 of 1998 

and/or the Electoral Commission Act 51 of 1996 and/or the 

Local Government: Municipal Electoral Act 27 of 2000 (at paras 

[33.2] and [44] – [46] of the judgment). The High Court failed to 

appreciate the fact that the First Respondent’s application was 

an attack on the adequacy of the electoral laws to enable voters 

the right to access private funding information held by political 
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parties for exercising the right to vote or to make political 

choices. For this reason, the High Court should have dismissed 

the application on the principle of subsidiarity in that the First 

Respondent failed to mount a frontal attack on the legislation 

chosen by Parliament to exercise the rights in section 19 of the 

Constitution.  

 

6. The High Court further erred on a point of law and fact, when it 

distinguished the declaratory order sought by the First 

Respondent before it and the declaratory order that was sought 

in the Institute for Democracy in South Africa and Others v 

African National Congress and Others 2005 (5) SA 39 (C) 

(“IDASA”). The High Court erred when it found that IDASA did 

not make a finding against the disclosure of private funding 

information of political parties as a matter of principle (at paras 

[33.1] and [33.1.1] of the judgment). The High Court was 

incorrect in its approach.  The High Court in IDASA pronounced 

on the declaratory order in paragraph 47 of the judgment when 

it held that: 
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“…[t]he right to ‘free, fair and regular elections’, enshrined in s 

19(2), does not impose a duty on political parties to disclose 

funding sources, nor does it afford citizens a right to gain 

access to such records…” 

 

7. The High Court further erred on a point of law when it found 

that PAIA was unreasonable; unjustifiable in an open and 

democratic country and unconstitutional and invalid insofar as 

PAIA does not allow for the disclosure of private funding of 

political parties as is required under section 32(1) of the 

Constitution for the effective exercise of the right to vote and 

make political choices enshrined in sections 19(1) and (3) of the 

Constitution (at para [69] of the judgment). The High Court 

should have found that PAIA gave effect to the rights in section 

32.  It was not the purpose of PAIA to give effect to the rights in 

section 19 of the Constitution.  

 

8. The High Court further erred in its approach to the interpretation 

of section 32 of the Constitution read together with the 

provisions of PAIA in that it failed to balance those rights with 
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the rights of persons making private donations to political 

parties in the exercise of constitutional rights in section 16, 18 

and 19 of the Constitution.  

 

9. Accordingly, the High Court erred on a point of law when it 

made the declarations listed at paragraph 1 to 3 above on the 

basis that these declaratory orders violate the principle of 

separation of powers. In essence, the rights in section 19 as a 

consequence of the declaratory order must be read to include 

the right to access information on private funding of political 

parties.  

 

TAKE NOTICE FURTHER that the Appellant will seek an order that: 

 

1. The appeal is upheld; 

 

2. The declaration that information about the private funding of 

political parties and independent ward candidates…is 

reasonably required for the effective exercise of the right to vote 

in such elections and to make political choices, in terms of 
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sections 19(1), 19(3), 32 and 7(2) of the Constitution is not 

confirmed; 

 

3. The declaration of constitutional invalidity against PAIA is not 

confirmed; 

 

4. The order of the High Court is set aside and replaced with the 

following order:  

 

“The application is dismissed with costs, such costs to include 

costs of two counsel.” 

 

DATED AT CAPE TOWN ON THIS 18TH DAY OF OCTOBER 2017. 

      

Per: Mr. M Sisilana 

 

 

____________________________________ 

   OFFICES OF THE STATE ATTORNEY 

Appellant’s Attorneys 

4th Floor 

22 Long Street  
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CAPE TOWN 

8001 

TEL: 021 441 9200/9289 

Email:  MSisilana@justice.gov.za 

Ref:  2007/16/P18 

 

c/o STATE ATTORNEY, JOHANNESBURG 

10th Floor 

North State Building 

95 Market Street 

Cnr Kruis Street 

JOHANNESBURG 

 

TO:  THE REGISTRAR  

 CONSTITUTIONAL COURT 

 BRAAMFONTEIN 

 

AND TO:   THE REGISTRAR  

 WESTERN CAPE DIVISION OF THE HIGH COURT 

 CAPE TOWN 

 

AND TO: WEBBER WENTZEL 

 First Respondent’s Attorneys 

 90 Rivonia Road 

 Sandton 

 JOHANNESBURG 

2196 

mailto:MSisilana@justice.gov.za
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PO Box 61771, Marshalltown 

JOHANNESBURG, 2107 

Tel: 011 530 5867 

Fax:  011 530 6867 

Email: vlad.movshovich@webberwentzel.com 

Ref:  V Movshovich / S McKenzie / D Rafferty / P 

Novotny 3005347 

 

AND TO:  MINDE SCHAPIRO & SMITH INC  

 Second Respondent’s Attorneys 

 Tyger Valley Office Park II 

 Cnr. Old Oak & Willie van Schoor Roads 

 BELVILLE 

 

 c/o GELALD SHNAPS 

 Room 606, 6th Floor 

 47–on–Strand 

 47 Strand Street 

 CAPE TOWN 

 Tel: 021 918 9053 

 Email: sandra@mindes.co.za 

 Ref:  DEM16/0361/US4 
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