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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 

On 27 February 2018 at 10:00 the Constitutional Court will hear an application for 

confirmation of an order of the High Court of South Africa, Gauteng Local Division, 

Johannesburg (High Court) which declared section 9 of the National Building 

Regulations and Building Standards Act 103 of 1977 (the Act) unconstitutional and 

invalid.  The confirmation proceedings are not opposed by any of the respondents. 

 

The confirmation is sought by the City of Johannesburg Metropolitan Municipality (City) 

which successfully challenged the validity of the relevant provision in the High Court.  

The provision had subjected decisions of a local authority, like the City, on matters of 

land use, to an appeal to the National Building Regulations Review Board (Review 

Board).  The Review Board is an organ of state at the national level, established in terms 

of the Act. 

 

During June 2012 the City received an application for the erection of a Cellular Mast on a 

private property.  Two owners of adjacent properties objected to the Cellular Mast, but 

the City granted approval for its erection.  The objectors were unhappy and took the 

City’s decision on appeal to the Review Board. 

 

The City took the view that when it made the impugned decision to grant approval for the 

erection of the Cellular Mast it was exercising a constitutional power conferred 

exclusively on local authorities, and that by authorising national government to intervene 

in the exercise of such power, the relevant provision was inconsistent with the 

Constitution.  As a result, the City challenged the validity of the provision in the High 



Court.  In the High Court the only opposition came from the Minister of Trade and 

Industry who raised certain technical points.  The High Court agreed with the City, 

rejected the Ministers submissions and declared the provision invalid.  The Minister does 

not pursue those arguments in the Constitutional Court.  The matter is unopposed. 

 

In terms of the Constitution, an order declaring an Act of Parliament to be invalid 

becomes effective only if confirmed by the Constitutional Court.  That is why the City is 

seeking a confirmation order, based on the grounds of constitutional invalidity raised in 

the High Court. 


