
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

    CCT CASE NO:                         
    GD CASE NO: 58705/15 

In the matter between: 

CITY OF JOHANNESBURG METROPOLITAN 
MUNICIPALITY 

APPLICANT 

  
And  
  
CHAIRMAN OF THE NATIONAL BUILDING 
REGULATIONS REVIEW BOARD 

FIRST RESPONDENT 

  
ATC SOUTH AFRICA WIRELESS INFRA-
STRUCTURE (PTY) LIMITED 

SECOND RESPONDENT 

  
PJJ VAN VUUREN BELEGGINGS (PTY)  
LIMITED 

THIRD RESPONDENT 

  
CARY-ANN WILLIAMSON-LOUW FOURTH RESPONDENT 
  
FABIAN LOUW FIFTH RESPONDENT 
  
CHRISTY ROUX SIXTH RESPONDENT 
  
WARREN ROUX SEVENTH RESPONDENT 
  
SHIONA BLUNDELL EIGHTH RESPONDENT 
  
KEITH KEYS NINTH RESPONDENT 
  
MINISTER OF TRADE AND INDUSTRY 
 

TENTH RESPONDENT 

NATIONAL REGULATOR FOR COMPULSORY 
SPECIFICATIONS 

ELEVENTH RESPONDENT 

 
 

 
APPLICANT’S FOUNDING AFFIDAVIT 

 

 
I, the undersigned  

ALWYN EMILE NORTJÉ 

do hereby state under oath that: 
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1. I am the Senior Legal Adviser, Group and Contracts (Sustainable Services) in 

the office of the Executive Mayor of the applicant, as more fully described 

below. 

2. The facts herein contained are within my personal knowledge unless otherwise 

stated or indicated by the context and are true and correct.  

3. The applicant is the CITY OF JOHANNESBURG METROPOLITAN 

MUNICIPALITY, a Municipality as contemplated in section 2 of the Local 

Government Municipal Systems Act No. 32 of 2000, conducting its business at 

City Metro Centre, 158 Civic Boulevard, Braamfontein, Johannesburg. 

4. The first respondent is THE CHAIRMAN OF THE NATIONAL BUILDING 

REGULATIONS REVIEW BOARD ("the Review Board"), a statutory entity in 

terms of section 9 of the National Building Regulations and Building Standards 

Act, No. 103 of 1977 (“the Building Regulations Act” or “the Act”), of 1 Dr 

Lategan Street, Groenkloof, Pretoria.  

5. The second respondent is ATC SOUTH AFRICA WIRELESS 

INFRASTRUCTURE (PTY) LIMITED, a company with limited liability with 

registration number 2010/003948/07 with registered office at 23 Fredman Drive, 

Sandton, Gauteng (“ATC”). 

6. The third respondent is PJJ VAN VUUREN BELEGGINGS (PTY) LIMITED, a 

company with limited liability with registration number 1983/009310/07, with 

registered office at 301 Anthony Street, Waterkloof Glen, Pretoria.   The third 

respondent is the registered owner of the Remaining Extent of Portion 67 of the 
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Farm Olievenhoutpoort 196, Registration Division IQ, Gauteng (“the 

property”), the relevance of which will appear from what is set out below. 

7. The fourth respondent is CARY-ANN WILLIAMSON-LOUW, an adult female, 

resident at No 30 Millford Crest, 168 Bellairs Drive, Northriding. 

8. The fifth respondent is FABIAN LOUW, an adult male, resident at No 30 

Millford Crest, 168 Bellairs Drive, Northriding. 

9. The sixth respondent is CHRISTIE ROUX, an adult female, resident at No 1 St 

John’s Wood, 136 Bellairs Drive, Northriding. 

10. The seventh respondent is WARREN ROUX, an adult male resident, residing at 

No 1 St John’s Wood, 136 Bellairs Drive, Northriding. 

11. The eighth respondent is SHIONA BLUNDELL, an adult female, resident at No 

4 St John’s Wood, 136 Bellairs Drive, Northriding. 

12. The ninth respondent is KEITH KEYS, an adult male, resident at No 20 St 

John’s Wood, 136 Bellairs Drive, Northriding. 

13. The tenth respondent is THE MINISTER OF TRADE AND INDUSTRY (“the 

Minister”), c/o the State Attorney, 10th Floor, North State Building, 95 Market 

Street, Cnr Kruis Street, Johannesburg.  The Minister is joined in his capacity 

as the national executive authority responsible for the administration of the 

Building Regulations Act. 
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14. The eleventh respondent is the NATIONAL REGULATOR FOR 

COMPULSORY SPECIFICATIONS ("the National Regulator") of 1 Dr Lategan 

Street, SABS Campus, Groenkloof, Pretoria, established as a juristic entity in 

terms of section 3 of the National Regulator for Compulsory Specifications Act, 

No. 5 of 2008 ("the NRCS Act") with the power to institute or defend legal 

actions in terms of section 4(1)(g) of that Act. 

14.1. No order is claimed against the National Regulator who is joined on 

account of his possible interest in the outcome of this application. 

14.2. The role of the National Regulator in the administration of the Building 

Regulations Act and the Review Board Regulations will appear from 

what is set out below. 

INTRODUCTION 

15. This application is directed at an Order confirming the Order of the Gauteng 

Division of the High Court (Thobane AJ) that section 9 of the National Building 

Regulations and Building Standards Act, No 103 of 1977 (“the Act”) is 

unconstitutional and invalid. 

16. In the Court a quo only the Minister opposed the application.   The opposition 

was not based on the merits but on points of evidence and procedure.   The 

second respondent gave notice that it abided the decision of the Court but filed 

an affidavit supporting the applicant’s case.  The other respondents did not 

participate.   
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17. In broad terms the basis of the unconstitutionality is that section 9 of the Act 

empowers the Review Board, an Organ of State in the National Governmental 

Sphere, to exercise powers with regard to municipal planning and building 

regulations that usurp the constitutionally entrenched functions of the 

Municipality. 

18. This case is a further sequel to the judgment of this Court in Johannesburg 

Municipality v Gauteng Development Tribunal 2010 (6) SA 182 (CC), which 

judgment was followed in Minister of Local Government, WC v Habitat 

Council 2014 (4) SA 437 (CC) and Tronox v KZN Planning Tribunal 2016 (3) 

SA 160 (CC).   It is submitted that the reasoning underlying those judgments is 

equally applicable in the present case. 

19. A copy of the judgment of the Court a quo delivered on 29 June 2017 is 

attached hereto as annexure “A”. 

20. Section 9 of the Act provides as follows: 

 “9. (1) Any person who – 

(a) feels aggrieved by the refusal of a local authority to 

grant approval referred to in section 7 in respect of the 

erection of a building; 

(b) feels aggrieved by any notice of prohibition referred to 

in section 10;  or 

(c) disputes the interpretation or application by a local 

authority of any national building regulation or any 

other building regulation or by-law, 

may, within the period, in the manner and upon payment of 

the fees prescribed by regulation, appeal to a review board. 
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   (2) The review board referred to in subsection (1) shall consist 

of 

(a) a chairman designated by the Minister;  and 

(b) two persons appointed for the purpose of any 

particular appeal by the said chairman from persons 

whose names are on a list compiled in the manner 

prescribed by regulation.” 

21. The reference to the “regulation” in section 9(1) means a reference to the 

Review Board Regulations of 1985 (“the regulations”). 

22. In the Court a quo the applicant also sought an order declaring the regulations 

unconstitutional and invalid.   

23. A copy of the regulations is attached hereto as annexure “B”. 

24. As is apparent from paragraph [1] of the judgment of the Court a quo the order 

sought by the applicant included an order that the regulations were 

unconstitutional and invalid.   As appears from paragraph [28] the Court a quo 

did not grant that part of the order sought.   Nowhere in his judgment is it 

explained why that part of the order was not granted.   The most probable 

inference is that it was left out in error.   The applicant is in the process of 

applying to the judge a quo in terms of Rule 42 of the High Court Rules to 

correct the error. 

25. That omission does not affect the order sought from this Court.   The 

regulations are relevant in the present proceedings because they show how the 
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Act was implemented.  The following further information about the 

implementation of section 9 was put before the Court a quo and was not 

disputed by the Minister. 

26. I draw particular attention to the provisions of section 9(2) of the Act in terms of 

which the Review Board consists of a chairman designated by the Minister.  For 

the purpose of hearing a particular appeal, the chairman appoints two persons 

from the names on "a list in accordance with section 9(2)(b)".   The "list" is to be 

"compiled in the manner prescribed by regulation". 

 

27. The regulations prescribe in detail how the list should be compiled.   The 

regulations are still worded as promulgated in 1985.  I quote the regulations 

verbatim and use their terminology initially.  Insofar as is necessary I will then 

explain the apparent effect of subsequent new order legislation.   The effect of 

the new order legislation is not clear in all respects but the uncertainties have 

no bearing on the outcome of this application. 

 

28. The relevant regulations are as follows: 

 

“2. A body referred to in Annexure A to these regulations may 

nominate not more than six persons whose names may be 

included in the list compiled for purposes of appointment on the 

board.” 

 

“3. A body referred to in regulation 2 may within a period not 

exceeding 30 days from the date on which it is invited by notice in 

writing by the Director-General so to do, submit to him the names 

of such nominees, and shall in respect of every such nominated 

person state  – 
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(a) his full name, address and occupation; 

(b) his qualifications and experience;  and 

(c) any other information indicating why such person is 

considered to be suitable for inclusion in the list.” 

 

“4. Every nomination referred to in regulation 3 shall include the 

nominee’s written consent for his name to be included in the said 

list.” 

 

“5. A list compiled in terms of these regulations shall be valid for a 

period of three years from the date the Director-General shall 

have compiled such a list:  Provided that if on the date of 

expiration of such list the board had not disposed of any appeal 

being dealt with by it on the date of such expiry, the members of 

the board shall continue to serve on the board until such appeal 

has been finalised.” 

 

“6. The Director-General may in his discretion accept any or all the 

names so submitted and he may, if in his opinion any particular 

branch of the building industry will not adequately be represented, 

include the names of persons not nominated in terms of this 

regulation.” 

 

“7. The Director-General shall keep such list in his office where it 

shall be open for inspection at all reasonable times.” 

 

“8 The Director-General may in his discretion, from time to time, add 

to or delete from such list the name of any person, should 

circumstances so necessitate this.” 

 

29. In passing I point out that the "Director-General" clearly has an absolute 

discretion as to which of the names he includes in the list and to add to or 

delete from the list the names of any person. 
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30. Regulation 17 provides as follows: 

"Any power or duty conferred or imposed on the Director-General by 

these regulations may be delegated or assigned to any member of the 

staff of the council and the Director-General shall not thereby be 

divested or relieved of any such power or duty by reason of such 

delegation or assignment." 

 

31. Regulation 18 provides as follows: 

"(1) Any member of the board who is not in the full-time service of the State 

or the bureau, shall receive the remuneration and travel and 

subsistence allowance according to the rules for the financial (sic) and 

general administration of Commissions and Departmental Committees 

of Enquiry as determined by the Treasury from time to time. 

 

(2)  Any such remuneration and allowance shall be paid by the council." 

 

32. The effect of new order legislation becomes important when attempting to 

determine who are the present day substitutes for the role players mentioned in 

the regulations quoted above. 

 

32.1. The "Director-General" is defined in Regulation 1(d) as "the Director-

General of the bureau".  The "bureau" was defined in the definition 

section of the Building Regulations Act but that definition was deleted 

by section 36 of Act 8 of 2008 ("the Standards Act"). 

 

32.2. The Standards Act provided in section 3 for the continuation of the 

South African Bureau of Standards but replaced its "Council" with a 
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"Board".  One of its members was to be appointed as "Chief Executive 

Officer" by virtue of his/her office (section 6(2)(a)). 

 

32.3. The "Director-General" referred to in the regulations was therefore 

initially the Director-General of the Bureau of Standards. 

 

32.4. The "Council" referred to in regulations 17 and 18 was defined in the 

definition section of the Building Regulations Act as "the council as 

defined in section 1 of the Standards Act” (Act No. 30 of 1982).  That 

was the Council of the Bureau of Standards. That definition was also 

deleted by section 36 of the Standards Act, No. 8 of 2008.     

 

32.5. Section 36 of  the Standards Act, No. 8 of 2008 inserted into section 1 

of the National Building Regulations Act the definition of "Board" as 

meaning   "the Board defined in section 1 of the …. [NRCS Act referred 

to in paragraph 14 above]”.  The said section 36 also inserted into 

section 1 of the National Building Regulations Act the definition of "the 

National Regulator" as meaning the " National Regulator as defined in 

the [NRCS Act]”. 

 

32.6. The latest statute to be considered is the Legal Metrology Act, No. 9 of 

2014, which commenced on 20 August 2014.   It amends the NRCS 

Act.  Section 42(4)(a) provides that the "Board of the National 

Regulator ceases to exist …". 
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32.7. Although this is not entirely clear it would appear that the functions of 

the Board are now to be taken over by the legal entity, the National 

Regulator, represented by its Chief Executive Officer. 

 

32.8. The "Director-General of the bureau" referred to in Regulation 1(d) is 

therefore the National Regulator. This body is a public entity, i.e. an 

organ of state in the national sphere of government.  It is responsible 

for, and has an absolute discretion as to, the names on the list of 

potential members of the Review Board. 

 

32.9. The chairperson of the Board is appointed by the Minister, i.e. in the 

absolute discretion of the national executive. 

 

32.10. The National Treasury determines the scale of "remuneration and 

travel and subsistence allowance" receivable by members of the 

Review Board not in the full time service of the State or the Bureau 

(regulation 18(1)). 

 

32.11. The "Council" who bears the liability for payment of the aforesaid 

remuneration to the members in terms of Regulation 18(2) has now 

effectively been replaced by the National Regulator as represented by 

its CEO. 

 

33. Whereas section 9 simply provides for an “appeal” to the Review Board, the 

powers of the Board on appeal are specified in detail in Regulation 13 which 

provides as follows: 
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 “13. (1) The decision of the board shall be taken by majority vote. 

 

  (2) Any proceedings before the board may be adjourned by the 

chairman to such date, time and place as he may deem fit. 

 

  (3) The Board may at any time prior to its final decision in its 

discretion order any proceedings to be re-opened for the 

purpose of hearing or considering further evidence or 

arguments which, as may be directed by the board, may be 

either oral or written. 

 

  (4) The Board may –  

   (a) dismiss the appeal and confirm the refusal or any 

conditional approval of the local authority;  or 

  (b) uphold the appeal in whole or in part, and 

   (c) order the local authority to pay a successful appellant 

an amount equivalent to the amount paid by the 

appellant in terms of regulation 9(3), or any part of such 

amount.” 

 

34. It is necessary to point out that originally the only function of the Review Board 

was to adjudicate on appeals against a local authority’s refusal to approve 

plans.   In 1989 the Review Board’s powers were widened to deal with notices 

under section 10 and appeals regarding the interpretation and application of 

building regulations and by-laws.    

35. The origin of the dispute between the parties lies in a decision by the City to 

grant permission to the second respondent to construct a cell phone mast in the 

neighbourhood of the fourth to ninth respondents.   They appealed to the 
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Review Board.   The City raised certain objections in limine.   The Review 

Board dismissed the in limine objections. 

36. In the Court a quo the applicant succeeded with its prayers to have the decision 

of the Review Board dismissing the City’s points in limine set aside.   This 

aspect is dealt with in the judgment of the Court a quo in paragraphs [21] to [27] 

and in paragraphs 2 to 3 of the Order (on page 25 of the judgment). 

37. The only issue before this Court is the unconstitutionality of section 9 of the Act 

which was not disputed in the Court a quo. 

38. It is submitted that the conclusion of the Court a quo that section 9 is 

unconstitutional and its reasons therefor (set out in paragraph 14 to 20 of the 

judgment) are correct.   In amplification hereof the following is submitted. 

THE MERITS OF THE CONSTITUTIONAL ISSUE 

39. Schedule 4 of the Constitution read with section 156 allocates to municipalities 

the following powers, namely “Building regulations” and “Municipal planning”.   

40. It cannot be doubted that the functional area of the Review Board flowing from 

section 9, in the context of the Act as a whole, falls within “building regulations” 

and “municipal planning”.  This can be illustrated as follows. 

41.  One of the statutory grounds of “appeal” to the Review Board is that the 

applicant for approval of building plans is “aggrieved” by the refusal of the local 

authority to grant approval in terms of section 7 of the Act.   The grounds on 

which a municipality can refuse to grant approval include that the building to 
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which the application relates will have the effect that “the area in which it is to 

be erected will probably, or in fact, be disfigured thereby”1 or that the building 

“will probably or in fact derogate from the value of adjoining or neighbouring 

properties”.2 

42. Those decisions clearly fall within the functional area of municipal planning 

which is the exclusive domain of a municipality.  Section 9 of the Act and the 

regulations purport to empower the Review Board, an organ of state in the 

National Sphere of Government, to override the Municipality’s decisions by  

upholding an “appeal”, setting aside the Municipality’s decision and taking a 

fresh decision.  It could take the form of granting an approval which the 

Municipality had refused. 

43. In the case of Pellencin, S W v City of Tshwane Metropolitan Municipal 

Municipality (an unreported judgment in the then North Gauteng High Court 

under case no 47233/11 of 28 June 2012 by Vorster AJ, a copy of which is 

attached hereto as annexure B), it was held that section 9 of the Act 

empowered the Review Board to issue a mandamus against the City of 

Tshwane (para.[7] of the judgment). 

CONCLUSION 

44. For the aforegoing reasons it is respectfully submitted that the order for 

confirmation of the order of the Court a quo should be granted.   For the sake of 

clarity and certainty the wording of the order of the Court a quo should be 

                                                           
1
  Section 7(1)(b)(ii)(aaa) 

2
  Section 7(1)(b)(ii)(ccc) 
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amended to read:  “Section 9 of the National Building Regulations and Building 

Standards Act, No 103 of 1977, is declared to be unconstitutional and invalid.” 

45. No order as to costs is claimed unless there is opposition to this application, in 

which event the opposing party should be ordered to pay the costs. 

 
 

__________________________ 
       DEPONENT 

 

THUS SIGNED AND SWORN TO BEFORE ME at    on this 
  day of JULY 2017, the deponent having acknowledged that he knows 
and understands the contents of this affidavit, that the deponent has no 
objection to taking the prescribed oath, that the oath which the deponent has 
taken in respect thereof is binding on the deponent's conscience, and that the 
contents of this affidavit are both true and correct. 
 
 

       
 __________________________ 

COMMISSIONER OF OATHS 
 
FULL NAMES: 
CAPACITY: 
ADDRESS: 
 

 

 


