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FIRST RESPONDENT’S (NUMSA) PRACTICE NOTE 
 

 

 

Nature of the proceedings 

1. This is an application in terms of Rule 19(2) for leave to 

appeal against a judgment handed down by the Labour 

Appeal Court (“the LAC”).  
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The issues that will be argued 

2. Whether leave to appeal should be granted.  

3. The merits of the appeal. This concerns the correct 

interpretation of section 198A(3)(b)(i) of the Labour Relations 

Act, 66 of 1995, (the LRA). 

The portions of the record that, in the opinion of counsel, are 

necessary for the determination of the matter   

4. Apart from the passages in the record referred to in the written 

submissions of the parties, only the judgments of the Labour 

Court and Labour Appeal Court have to be read. 

An estimate of the duration of oral argument 

5. The first respondent’s oral argument will not be longer than 2 

hours. 
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Summary of the first respondent’s argument 

6. Labour brokers (or temporary employment services [“TESs”], 

the term the 1995 LRA uses for labour brokers) are in the 

business of procuring for (or providing to) clients workers. This 

leads to what is usefully termed a “triangular employment 

relationship.”  The worker in the triangular employment 

relationship provides her services not to the TES but to the 

client. The remaining aspects of the triangular employment 

relationship, including who is responsible for such things as 

remuneration and discipline, vary depending on the particular 

contractual arrangements between the TES and the client; 

and the TES and the worker. 

7. Under the common law, the triangular employment 

relationship produced uncertainty as to the identity of the 

employer. This has had the practical consequence of leaving 

workers without proper legal protection. This is particularly so 

where both the TES and the client deny they are the employer 

of the placed workers in order to avoid liability.  
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8. Sections 198 and 198A now regulate TESs. 

9. Section 198(1) defines a TES as a person who, for reward, 

procures for or provides to a client, the services of a worker 

whom it remunerates. It should be noted that the definition 

does not imply the existence of an employment relationship 

between the placed worker and the TES.  In terms of the 

definition, a TES can operate without employing any of the 

workers before it places any workers with its clients.  

Moreover, it is notorious that a TES normally does not employ 

the worker to provide services to it. In fact, when the 

placement comes to an end, the TES will almost certainly not 

take the worker into its employment and remunerate her. She 

will not receive any remuneration until she is again placed with 

a client. In the interim she is not employed by anyone, she is 

simply in a contractual relationship with the TES that obliges 

the TES to place her with clients if an opportunity becomes 

available.    

10. Section 198(2) provides that a TES, so defined, is for the 

purposes of the LRA, the employer of the worker.  It is 
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submitted, section 198(2) creates a legal fiction.  In other 

words, regardless of the actual nature of the relationship 

between the TES and the worker, if the TES pays the worker 

(as per the definition of a TES) for the services the worker 

renders to the client of the TES, the TES is deemed in terms 

of section 198(2) to be the employer of the worker it placed 

with the client. 

11. Section 198A was introduced into the LRA in 2015 in order to 

afford better protection to lower paid workers placed by TESs 

with clients (we will, like the applicant, refer to them as 

“vulnerable employees”). In the applicant’s founding affidavit 

in its application for leave to appeal, the applicant accepts that 

the amendments were introduces to address certain abusive 

practices resulting from the use of TESs. 

12. Sections 198A(1) to (3) give effect to the Legislature’s aim “to 

restrict the employment of more vulnerable, lower-paid 

workers by a temporary employment service to situations of 

genuine and relevant temporary work.1 

                                                
1
 The explanatory memorandum to the 2014 Amendment Act, p 31.  
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13. Section 198A(1) defines genuine and relevant temporary 

work. Section 198A(2) defines vulnerable employees.  Section 

198A(3) provides that a vulnerable employee is either the 

employee of the TES in terms of section 198(2) - when the 

worker performs genuine temporary work - or – when the 

vulnerable employee is not performing genuine temporary 

work – the employee of the client.  

14. Both section 198A(3)(b) and section 198(2) are of course 

deeming provisions. Regardless of what the actual 

employment relationships are, in law the client is the employer 

when the circumstances described in section 198A(3)(b) 

prevail; when the circumstances described in section 

198A(3)(a) prevail, the TES is the employer. 

15. The interpretative question in this matter is whether, when 

section 189A(3)(b) is triggered, vulnerable employees are 

employed exclusively by the client (“the sole employer 

interpretation”) or by both the client and the TES (“the dual 

employer interpretation”). 
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16. NUMSA submits that the deeming provisions in sections 

198(2) and 198A(3)(b)(i) can in the circumstances not operate 

at the same time.  If section 198A(3)(b) is triggered, only the 

client is the employer of the vulnerable employees concerned.  

List of authorities on which particular reliance will be placed 

during oral argument 

Paul Benjamin: Restructuring triangular employment: the 
interpretation of section 198A of the Labour Relations Act (2016) 
37 ILJ 28 
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