
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA   

 

                  CASE NO: CCT 194/17 
 

                                                               LAC CASE NO: JA96/15 
 
                                                                                                                                                                                                                                                                                     
 
In the matter between: 
 
 
ASSIGN SERVICES (PTY) LIMITED                              Applicant 
                                                              (First Respondent in the Court a quo)
                   
 
and 
 
 
NATIONAL UNION OF METALWORKERS                First Respondent  
OF SOUTH AFRICA (NUMSA)                  (Appellant in the Court a quo) 
                                                                                                  
                           
COMMISSION FOR CONCILIATION MEDIATION       Second Respondent  
AND ARBITRATION (CCMA)         (Second Respondent in the Court a quo)    
              
 
COMMISSIONER A C OSMAN N.O.                          Third Respondent 
                                                              (Third Respondent in the Court a quo) 
 
 
KROST SHELVING AND PACKING (PTY) LTD             Fourth Respondent  
                                                           (Fourth Respondent in the Court a quo)  
 

 
 

FIRST RESPONDENT’S (NUMSA) SUBMISSIONS 
 

 
 



 

 

 

2 

Contents 

 
 
INTRODUCTION ............................................................................................................ 3 

THE FACTUAL BACKGROUND ..................................................................................... 8 

THE LABOUR COURT JUDGMENT ............................................................................ 11 

THE ERRORS IN THE LABOUR COURT JUDGMENT ............................................... 16 

THE LAC JUDGMENT .................................................................................................. 20 

THE APPLICANT’S ARGUMENTS ............................................................................... 27 

The argument that the effect of the sole employer interpretation is to force employees into 
new employment relationships without their consent and on terms of employment to which 
they have not agreed and which may be less favourable than those which they enjoyed 
under the TES. ................................................................................................................. 30 

The Applicant’s Other Arguments ..................................................................................... 33 

The Assertion that Workers are usually the Employees of the TESs as defined in 
section 213 of the LRA ..................................................................................................... 33 

The language of the deeming provision ......................................................................... 34 

The Purpose of the Sections ........................................................................................... 36 

Joint and Several Liability in terms of sections 198(4) and (4A) ................................ 37 

Alignment with the Basic Conditions of Employment Act 75 of 1997 (“the BCEA”) 39 

CONCLUSION .............................................................................................................. 41 

LIST OF AUTHORITIES ............................................................................................... 42 

Case Law ......................................................................................................................... 42 

Articles ............................................................................................................................ 42 

 
  



 

 

 

3 

INTRODUCTION 

1 This application for leave to appeal concerns the correct interpretation 

of section 189A(3)(b)(i) of the Labour Relations Act 66 of 1995 (“the 

1995 LRA”).  

2 Labour brokers (or temporary employment services [“TESs”], the term 

the 1995 LRA uses for labour brokers) are in the business of 

procuring for (or providing to)1 clients workers. This leads to what is 

usefully termed a “triangular employment relationship.”  The worker in 

the triangular employment relationship provides her services not to the 

TES but to the client. The remaining aspects of the triangular 

employment relationship, including who is responsible for such things 

as remuneration and discipline, vary depending on the particular 

contractual arrangements between the TES and the client; and the 

TES and the worker. 

Under the common law, the triangular employment relationship 

produced uncertainty as to the identity of the employer. This has had 

                                                 
1
 For reasons of simplicity, the term ‘place’ will be used to convey the statutory phrase ‘procure for or provide to’ 

and ‘placed worker’ for the worker provided to the client. 
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the practical consequence of leaving workers without proper legal 

protection. This is particularly so where both the TES and the client 

deny they are the employer of the placed workers in order to avoid 

liability. 2  

3 Sections 198 and 198A now regulate TESs. 

4 Section 198(1) defines a TES as a person who, for reward, procures 

for or provides to a client, the services of a worker whom it 

remunerates. It should be noted that the definition does not imply the 

existence of an employment relationship between the placed worker 

and the TES.  In terms of the definition, a TES can operate without 

employing any of the workers before it places any workers with its 

clients. 3  Moreover, it is notorious that a TES normally does not 

employ the worker to provide services to it. In fact, when the 

placement comes to an end, the TES will almost certainly not take the 

worker into its employment and remunerate her. She will not receive 

                                                 
2  See in this regard Paul Benjamin Restructuring Triangular Employment: the Interpretation of section 198A of the 

Labour Relations Act (2016) 37 ILJ 28 at 29-37.  Benjamin was the advisor to the Department of Labour in the 

drafting process that led to the amendment of section 198 and the insertion of sections 198A-D of the LRA in 

2014. His article gives a useful overview of the circumstances that led to the enactment of the provisions and 

contains a detailed analysis of the Labour Court judgment in this matter.   
3 Benjamin, supra, p35.   
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any remuneration until she is again placed with a client. In the interim 

she is not employed by anyone, she is simply in a contractual 

relationship with the TES that obliges the TES to place her with clients 

if an opportunity becomes available.    

5 Section 198(2) provides that a TES, so defined, is for the purposes of 

the LRA, the employer of the worker.  It is submitted, section 198(2) 

creates a legal fiction.  In other words, regardless of the actual nature 

of the relationship between the TES and the worker, if the TES pays 

the worker (as per the definition of a TES) for the services the worker 

renders to the client of the TES, the TES is deemed in terms of 

section 198(2) to be the employer of the worker it placed with the 

client.4 

6 Section 198A was introduced into the LRA in 20155 in order to afford 

better protection to lower paid workers placed by TESs with clients 

(we will, like the applicant, refer to them as “vulnerable employees”). 

In the applicant’s founding affidavit in its application for leave to 

                                                 
4
 Its predecessor – section 1(3) in the Labour Relations Act 28 of 1956 (“the 1956 LRA”) - was to the same effect. 

It expressly used the word “deem.”  Benjamin, supra, page 34 endnote 18, suggests the Legislature did not use the 

word deem in section 198(2) because of the ‘plain language’ drafting style adopted in 1995 for the 1995 LRA.   
5
 By way of the Labour Relations Amendment Act 6 of 2014 which came into operation on 1 January 2015.  
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appeal, the applicant accepts that the amendments were effected for 

at least three reasons- 

“Firstly, workers were placed on an indefinite basis with clients 

which rendered them vulnerable to abuse because they had no 

job security, and no effective protection against dismissal. 

Secondly, placed workers suffered wage discrimination vis-a-

vis employees of the client. Thirdly, the section 198(4) joint and 

several liability provision proved ineffective because of the 

procedural restrictions that the client could not be sued in the 

CCMA or Labour Court because it is not the employer.”6   

7 Sections 198A(1) to (3) give effect to the Legislature’s aim “to restrict 

the employment of more vulnerable, lower-paid workers by a 

temporary employment service to situations of genuine and relevant 

temporary work.”7 

8 Section 198A(1) defines genuine and relevant temporary work. 

                                                 
6
 Record, Vol 2, p 95, para 48. 

7
 The explanatory memorandum to the 2014 Amendment Act, p 31. The relevant portion is quoted in paragraph 21 

of the applicant’s submissions. The way in which the labour broking industry has affected vulnerable employees 

has been thoroughly researched and the findings have been published in many scholarly journals. A few of these 

studies are referred to in section 2 of the article of Benjamin (see footnote 2 above).  
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Section 198A(2) defines vulnerable employees.  Section 198A(3) 

provides that a vulnerable employee is either the employee of the TES 

in terms of section 198(2) - when the worker performs genuine 

temporary work - or – when the vulnerable employee is not performing 

genuine temporary work – the employee of the client. 8  

9 Both section 198A(3)(b) and section 198(2) are of course deeming 

provisions. Regardless of what the actual employment relationships 

are, in law the client is the employer when the circumstances 

described in section 198A(3)(b) prevail; when the circumstances 

described in section 198A(3)(a) prevail, the TES is the employer. 

10 The interpretative question in this matter is whether, when section 

189A(3)(b) is triggered, vulnerable employees are employed 

exclusively by the client (“the sole employer interpretation”) or by both 

the client and the TES (“the dual employer interpretation”). 

                                                 
8
 Section 198A(3) provides as follows: 

 “(3)  For the purposes of this Act, an employee – 

 (a)     performing a temporary service as contemplated in sub-section (1) for the client is the 

employee of the temporary employment services in terms of section 198(2); or 

 (b) not performing such temporary service for the client is – 

 (i) deemed to be the employee of that client and the client is deemed to be the 

employer; and 

 (ii) subject to the provisions of s 198B, employed on an indefinite basis by the 

client." 
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11 NUMSA submits that the deeming provisions in sections 198(2) and 

198A(3)(b)(i) can in the circumstances not operate at the same time.  

If section 198A(3)(b) is triggered, only the client is the employer of the 

vulnerable employees concerned.  

12 After briefly describing the factual background, we shall deal with the 

judgments in the Labour Court and the Labour Appeal Court. In the 

final section, submissions will be made on the arguments advanced 

by the applicant. 

THE FACTUAL BACKGROUND 

13 The applicant, in its capacity as a TES, provides workers to the fourth 

respondent. As at 1 April 2015, the applicant had placed 22 workers at 

the fourth respondent.  Several of the placed workers are NUMSA 

members.  As at 1 April 2015, the placed workers had been rendering 

services at the fourth respondent for at least three consecutive 

months, on a full-time basis, and earned below the threshold of 

earnings referred to in section 198A(2) of the LRA.9 

                                                 
9 Record, Vol 1, p 7, paras 14 and 15.  
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14 The placed workers work shoulder-to-shoulder with the fourth 

respondent’s workforce. The fourth respondent manages the placed 

workers on a day-to-day basis. The applicant is responsible for 

disciplining the placed workers.10 

15 All parties accepted that section 198A(3)(b) of the LRA was triggered 

in relation to the placed workers on 1 April 2015.11  

16 The applicant took the view that this meant that it remained the 

employer of the placed workers for all purposes and that the fourth 

respondent was, in addition, deemed to be the employer of the placed 

workers for the purposes of the LRA.12 In other words, according to 

the applicant, the effect of the triggering of section 198A(3)(b) was 

that both the applicant and the fourth respondent became employers 

of the placed workers. 

17 NUMSA disagreed. It took the view that the fourth respondent became 

the sole employer of the placed workers when section 198A(3)(b) was 

triggered and that the applicant then ceased to be the employer of the 

                                                 
10

 Record, Vol 1, p 31, para 10. 
11 Record, Vol 1, p 31, para 8. 
12

 Record, Vol 1, p 7, para 16.1; p 32, para 16.1. 
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placed workers.13 

18 The applicant referred a dispute to the CCMA in terms of section 

198D of the LRA on 23 April 2015.14  In its referral, the applicant 

requested the CCMA to find that, correctly interpreted, section 

198A(3)(b) meant that the applicant and the fourth respondent are co-

employers for purposes of the LRA. 

19 The parties co-operated to refer the dispute to arbitration before a 

CCMA Commissioner by way of a stated case.15 

20 The CCMA Commissioner issued an award in which he held that 

when section 189A(3)(b) is triggered, “the client becomes the sole 

employer for purposes of the LRA.”  

21 The applicant brought an application in the Labour Court to review 

and set aside the arbitration award. Brassey AJ found that the CCMA 

Commissioner had committed a material error of law in adopting the 

sole employer interpretation. Brassey AJ upheld the parallel employer 

                                                 
13

 Record, Vol 1, p 7, para 16.2; p 32, para 16.2. 
14

 Record, Vol 1, p 7, para 18. 
15

 Record, Vol 1, p 7, para 18; pp 30 – 34. 
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interpretation and set aside the award. 

22 NUMSA appealed to the Labour Appeal Court (“LAC”). The LAC 

upheld the sole employer interpretation, upheld the appeal, set aside 

the Labour Court’s order and replaced it with one dismissing the 

review application. 

23 The applicant now seeks leave to appeal to this Court against the LAC 

judgment.   

THE LABOUR COURT JUDGMENT   

24 The Labour Court framed the issue to be determined as follows: 

“Pivotal to the innovations….is a deeming provision that, 

speaking broadly, makes a worker an employee of the client 

three months after placement. The issue that arises is whether 

the TES continues to have a relationship with the worker and, if 

so, whether the relationship remains one of employment.”16 

(emphasis added) 

                                                 
16

 Record, Vol 2, p 129, para 1. 



 

 

 

12 

25 It is evident from the judgment that the Labour Court began from the 

premise that, underlying the LRA, there is a common law contract of 

employment between TES and placed worker.  The Court made this 

abundantly clear when it stated that the contractual bond between 

TES and placed worker is, at common law, “indubitably one of 

employment.17  

26 The Labour Court judgment proceeded from a second premise also. 

This was that section 198(2) of the LRA confirms the common law 

position: viz that the TES is the employer of the placed worker at 

common law. Thus, it held as follows: 

“Section 198, the operative clause as now amended, begins by 

placing it beyond doubt that the TES, the employer of the placed 

worker at common law, is equally the employer ‘for the purposes of 

this Act.’”18 

27 The Labour Court then reasoned as follows: 

                                                 
17 Record, Vol 2, p 130, para 3. 
18

  Record, Vol 2, p 132, para 9.  
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27.1 A placement as contemplated in section 198 of the LRA has no 

bearing on the contract between TES and worker and therefore 

both parties continue to be bound by their contractual rights and 

obligations before placement.19 

27.2 Since section 198A(3)(b) of the LRA deems the client to be the 

employer of the placed workers only for the purposes of the 

LRA, the client “is not [after section 198A(3)(b) is triggered] 

drawn into the network of rights and obligations created by the 

contract of employment between the TES and the placed 

workers.”20   

27.3 Nothing in the new deeming provision, viz, section 198A(3)(b) of 

the LRA, can be taken to invalidate the contract of employment 

between TES and worker or to derogate from its terms. They 

remain firmly in place.21 

27.4 There seems to be no reason, in principle or practice, why the 

TES should be relieved of its statutory rights and obligations 

                                                 
19

 Record, Vol 2, p 130, para 5. 
20 Record, Vol 2, p 133, para 11. 
21

 Record, Vol 2, p 133, para 11. 
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towards the worker because the client has acquired a parallel 

set of such rights and obligations.22   

28 On this basis, the Labour Court concluded that the employment 

relationship between the TES and the placed workers on the one 

hand and the employment relationship created by section 198A(3)(b), 

on the other, “operate in parallel.”23 

29 In the Court’s view however this created a conundrum because “no 

man can serve two masters.” The Labour Court held that the TES was 

the “source of control” in the employment relationship, that it retained 

its power throughout and that it was therefore the true master in the 

triangular relationship. The Court reasoned as follows:  

“‘No man can serve two masters’, says the Bible and with this 

the law concurs. When a TES concludes a contract of 

employment, it becomes the source of control and, as we have 

discovered, it retains this power notwithstanding the enactment 

of the new statutory provisions. If, as typically happens,  the 

                                                 
22

 Record, Vol 2, p 133 – 134, para 12. 
23

 Record, Vol 2, p 131, para 7 and p 133 – 134, para 12. 
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client sets the tasks that the worker must perform it does so not 

in its own right but as a person deputed to exercise as agent or 

representative, a power that originally vested, and ultimately 

continues to vest in the TES. If the TES, whether at the request 

of the client or otherwise, terminates its relationship of 

employment with the worker, the source of the power of control 

is gone and the objects of the employment relationship become 

impossible to achieve. Unless the client concludes a fresh 

contract with the worker, its relationship must come to an end 

by operation of the principle of supervening impossibility of 

performance or, better put, frustration of the substratum tacitly 

agreed to be necessary for the continuation of the relationship. 

The situation is equivalent in legal terms to the one that arises 

when an employer dies or is placed in liquidation. Whether this 

result entails an exercise of managerial discretion that must be 

subject to the imperatives of the fair dismissal is highly 

debatable, but the result is the same: the worker must go. If the 

employee has an unfair dismissal claim, it is against the TES 

alone.”24 

                                                 
24

 Record, Vol 2, p 136 – 137, para 17.  
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30 In the result, the Labour Court ruled that the Commissioner’s 

interpretation of section 189A(3)(b) of the LRA constituted a material 

error of law and reviewed and set aside the award.25  

THE ERRORS IN THE LABOUR COURT JUDGMENT  

31 We respectfully submit that there are a number of errors in the Labour 

Court judgment. 

32 In the first place, the premises from which the judgment proceeded 

are incorrect. 

33 The first of these was the premise that there is an underlying common 

law contract of employment between TES and placed worker. This is 

not correct. 

34 The common law pertaining to contracts of employment in South 

Africa and the United Kingdom does not provide that the TES is the 

employer of the placed worker in triangular employment. On the 

contrary, every case depends on its own facts and where both the 

                                                 
25

Record, Vol 2, p 138, para 22; p 140, para 24. 
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TES and the client deny that they are the employer of the placed 

workers, courts have often come to conflicting conclusions as to which 

entity, if any, is the employer of the placed workers.26 

35 Moreover, there is clear LAC authority to the effect that the common 

law does not necessarily regard the TES as the employer of the 

placed workers.27  

36 As submitted above, a TES can operate without concluding contracts 

of employment with the workers it places as employees. In order to 

constitute a statutory employer in terms of section 198 of the 1995 

LRA, all that is required is that the TES place workers with clients for a 

fee and remunerates those workers. This is significantly less onerous 

than the test for establishing conventional employment, either at 

common law or in terms of the relevant statutory definitions. 

37 The second premise from which the Labour Court judgment 

proceeded is also incorrect. Section 198(2) of the LRA does not 

confirm the common law position. In fact, as submitted above, the 

                                                 
26

See in this regard Benjamin, Restructuring Triangular Employment: the Interpretation of section 198A of the 

Labour Relations Act (2016) 37 ILJ 28, especially sections 3, 4 and 6 of the article.   
27

 LAD Brokers (Pty) Ltd v Mandla (2001) 22 ILJ 1813 (LAC) 
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subsection does exactly the opposite. It creates a legal fiction in order 

to identify one of the parties as the employer of a placed worker under 

the LRA because the conventional tests of employment, both at 

common law and statutorily, are inadequate in the circumstances of 

triangular employment. 

38 Section 198(2) is, in other words, a deeming provision. In fact, as 

indicated above, the predecessor of section 198 in the 1956 LRA, 

section 1(3), expressly used the word “deem.” The fact that the word 

was not used in section 198(2), as Benjamin explained in his article, 

is, in all probability, attributable to the ‘plain language’ drafting style 

adopted in the LRA 1995 and does not amount to a substantive 

change.28 

39 The false premises on which the Labour Court judgment rested meant 

that it failed to distinguish between the statutory attribution of 

responsibility as employer where a relationship of triangular 

employment exists and the separate issue of whether the test for 

                                                 
28

 It should be noted that the applicant accepted in its heads of argument in the CCMA, Labour Court and Labour 

Appeal Court, that section 198(2) was a deeming clause. 
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employment at common law has been met.29   

40 It was the Labour Court’s assumption that there is an underlying 

common law contract of employment between TES and worker which 

must exist in parallel with the statutory employment contract created 

between client and worker in terms of section 198A(3)(b) which led to 

the Court upholding what is now referred to as the parallel employer 

interpretation.   

41 It is submitted that the correct position is that, by virtue of section 

198(2) of the LRA, there is a statutory employment contract in place 

between the TES and the worker once the worker is placed with a 

client. It is important to appreciate that this is the employment contract 

that contains the terms and conditions of employment of the worker 

placed with a client, not a contract of employment between the TES 

and the worker when the worker is not placed. 

42  It is this same contract of employment which is altered, by statute, in 

the event that section 198A(3)(b) is triggered. The contract is altered 

in two respects: first the identity of the employer changes and second, 
                                                 
29

 See in this regard Benjamin’s article at p 35. 
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if the terms and conditions on which the vulnerable employee is 

employed are less favourable than those enjoyed by workers 

employed directly by the client, then such terms and conditions are, in 

terms of section 198A(5), upgraded accordingly. 

43 Despite finding that there were two contracts of employment at play 

when section 198A(3)(b) is triggered and despite that fact that section 

198A(3)(b)(i) provides in terms that the client is then deemed to be the 

employer of the worker, the Labour Court held that the TES remains 

the true master and that if the worker has an unfair dismissal claim “it 

is against the TES alone.”30   

44 It is respectfully submitted, the Labour Appeal Court correctly 

found31that the Labour Court misdirected itself in its interpretation of 

section 189A(3)(b). 

THE LAC JUDGMENT  

45 The LAC rejected the parallel employer interpretation and held that 

                                                 
30

 Record, Vol 2, p 137, para 17. 
31

 Record, Vol 2, p 126, para 47 
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the sole employer interpretation is the correct one. It expressed its 

ratio as follows: 

“The plain language of s198A(3)(b) of the LRA, interpreted in 

context unambiguously supports the sole employer 

interpretation and is in line with the purpose of the amendment, 

the primary object of the LRA and protects the rights of placed 

workers.”32 

46 We submit that that this is undoubtedly correct. 

47 Having regard to the plain language of section 198A(3)(b), read with 

section 198 and section 198A, the following is clear: 

47.1 Section 198 deals with the general position with regard to TESs. 

Thus section 198(2) provides that “(f)or the purposes of this Act, 

a person whose services have been procured for or provided to 

a client by a temporary employment service is the employee of 

that temporary employment service, and the temporary 

employment service is that person’s employer.” 

                                                 
32

 Record, Vol 2, p 125, para 46. 
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47.2  Section 198A deals with the application of section 198 to a 

specific category of worker: vulnerable employees. 

47.3 Section 198A(3)(a) provides that when vulnerable employees 

are performing a temporary service as defined they are deemed 

to be employees of the TES as contemplated in terms of section 

198(2). 

47.4 Section 198A(3)(b)(i) provides that when vulnerable employees 

are not performing a temporary service as defined they are 

deemed to be the employees of the client. 

47.5 The deeming provisions in sections 198(2) and 198A(3)(b)(i) 

cannot operate at the same time. 

47.6 It follows that when vulnerable employees are not performing a 

temporary service as defined, then section 198A(3)(b)(i) 

replaces section 198(2) as the operative deeming clause for 

purposes of determining the identity of the employer. 

48 The LAC was accordingly correct in finding that the plain language of 
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section 198A(3)(b), read in the context of the section as a whole, 

unambiguously supports the sole employer interpretation. 

49 The LAC found that the sole employer interpretation is consonant with 

the main thrust of the amendments to section 198 and section 198A 

outlined in the Explanatory Memorandum which accompanied the 

LRA Amendment Bill, as follows: 

“Section 198 has been amended, and a new section and further 

provisions introduced into the LRA, in order to address more 

effectively certain problems and abusive practices associated 

with temporary employment services (TESs), or what are more 

commonly referred to as ‘labour brokers’. The amendments 

further regulate the employment of persons by a TES in a way 

that seeks to balance important constitutional rights. The main 

thrust of the amendments is to restrict the employment of more 

vulnerable lower paid workers by a TES to situations of genuine 

temporary work and to introduce various further measures to 

protect workers employed in this way.”33 (emphasis in the 

                                                 
33

 Record, Vol 2, p 122- 123, para 38. 
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judgment) 

50 The LAC found that neither sections 198A(4) and (5), nor section 

198(4A), militate against the sole employer interpretation, as the 

applicant had contended. On the contrary, the LAC found that, having 

regard to their purpose, these sections support the sole employer 

interpretation. 

51  The LAC found that the purpose of sections 198A(4) and (5) is to 

ensure that the category of employee sought to be protected by the 

amendments, viz lower paid placed workers not performing temporary 

work, are not treated differently from the employees employed directly 

by the client. Thus it held that: 

“The purpose of these protections in the context of s 198A is to 

ensure that the deemed employees are fully integrated into the 

enterprise as employees of the client. The protection provided 

for takes into account the fact that the contractual relationship 

between the client and the placed worker does not come about 

through a negotiated agreement or through the normal 
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recruitment processes of the client. The employment 

relationship is created by a statutory deeming clause. Hence 

the placed workers become employed by the client for an 

indefinite period and on the same terms and conditions to the 

employees of the client performing the same or similar work.”34 

52 The LAC found that the purpose of section 198(4A) is to reinforce the 

protection of  the lower paid placed workers targeted by the 

amendments and to discourage TESs from remaining in the triangular 

relationship beyond the expiration of the three month period. Thus, it 

held that:  

“The fact that in terms of s198(4A) the deemed employee may 

institute proceedings against either the TES or the client or 

both, or that in terms of the BCEA the labour inspector may 

secure and enforce compliance  against the TES or the client 

as if it were the employer or both, and that any order or award 

made against the TES or client in terms of the subsection may 

be enforced against either, is  a measure to reinforce 

                                                 
34

 Record, Vol 2, p 123 – 124, para 40. 
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protection of lower-paid workers and to restrict the TESs to 

employing employees only for work of a temporary work (sic) 

as defined in s198A of the LRA. The joint and several liability 

provisions have the potential to discourage the TESs from 

being further involved in the administrative arrangements 

regarding employees placed with a client for a period in excess 

of three months.”35 

53 The applicant, in the LAC, argued that had the legislature intended the 

client to become the sole employer in terms of section 198A(3)(b)(i), 

the amendments would have made provision for the contract of 

employment be transferred from the TES to the client as in the case of 

section 197 transfers. In rejecting this argument, the LAC noted that 

the amendments also do not stipulate that the TES and the client 

become joint employers on the expiration of the three month period. 

The LAC  held further as follows: 

“The purpose of the deeming provision is not to transfer the 

contract of   employment between the TES and the placed 

                                                 
35

 Record, Vol 2, p 124, para 41. 
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worker to the client but to create a statutory employment 

relationship between the client and the placed worker. Bearing 

in mind that the purpose of the amendment was to have the 

temporary employment service restricted to one of ‘true 

temporary  service’ as defined in s 198A of the LRA, the 

intention must have been to upgrade the temporary service to 

the (sic) standard employment and free the vulnerable worker 

from atypical employment by the TES.”36 

54 It is respectfully submitted that this Court should confirm the 

interpretation of LAC. 

THE APPLICANT’S ARGUMENTS  

55 It is submitted that the applicant’s arguments in support of the dual 

employer interpretation proceed on the basis of a number of 

fundamentally flawed premises and in the result, the conclusion 

reached by the applicant is unsustainable. 

56 The most important of these erroneous contentions are;- 

                                                 
36

 Record, Vol 2, p 124 – 125, para 43. 
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56.1 The contention37 that the purpose of section 198A is to give 

vulnerable employees “additional protection in that they are now 

also deemed to be the employees of the client”. From the 

explanatory memorandum and the clear language of section 

198A – in particular the language of section 198A(3) – it is 

obvious that the purpose of the section “is to restrict the 

employment of more vulnerable, lower-paid workers by a 

temporary employment service to situations of genuine and 

relevant temporary work” as defined in section 198A(1). 

56.2 The contention that “there is nothing in the deeming provision 

that overrides or qualifies” section 198(2)38.  In advancing this 

contention the applicant ignores the wording of section 

198A(3)(a) and the fact that subsections 189A(3)(a) and (b) are 

linked with the word “or”. Moreover it ignores the fact that section 

198(2) is also a deeming provision.39   

56.3 The assumption that “the TES normally engages the worker in 

                                                 
37

 In paragraphs 21-23 of the applicant’s submissions. 
38

 In paragraphs 12.3 and 15 of the applicant’s submissions. 
39

 It should be noted that in its written submissions in the CCMA, Labour Court and Labour Appeal Court, the 

applicant expressly accepted this obvious proposition. 
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terms of a common law contract of employment”40 and the 

contention that consequently “the contract of employment 

between the TES and the worker remains undisturbed”41 after 

the deeming provision in section 198A(3)(b)(i) is triggered. In 

relying on these propositions, the applicant ignores the definition 

of a TES in section 198(1) and the nature of the contractual 

arrangements between TES and worker, on the one hand, and 

TES and client, on the other hand that gives rise to the triangular 

relationship regulated by sections 198 and 198A of the LRA. 

57 In the remainder of these submissions, we shall deal in more detail 

with some of the arguments advanced by the applicant in its 

submissions. 

 

 

 

                                                 
40

 In paragraph 9 of the applicant’s submissions. 
41

 In paragraph 18.2 of the applicant’s submissions.  
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The argument that the effect of the sole employer interpretation is to force 

employees into new employment relationships without their consent and 

on terms of employment to which they have not agreed42 and which may 

be less favourable than those which they enjoyed under the TES.43  

58 The sole employer interpretation, with respect, does no such thing.  

59 The applicant’s argument is founded on the same faulty premise 

which characterised the Labour Court judgment: that there is an 

underlying common law contract of employment between the TES and 

placed worker. While the Labour Court held that this was “indubitably 

so”, the applicant states that it is “normally” so. The applicant fails to 

explain when this is or isn’t so. In the latter event its own argument 

would not hold. 

60 But in any event, for the reasons which we have set out above, the 

premise is not correct. 

61 The correct position is that section 198(2) gives rise to a statutory 

                                                 
42

 In paragraph 31 of the applicant’s submissions. 
43

 In paragraph 18.8 of the applicant’s submissions. 
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employment contract between the TES and the placed worker which 

contains the terms and conditions of employment of the worker when 

placed with a client. It is this contract of employment which is altered 

in the event that section 198A(3)(b) is triggered. What happens in this 

event is not a “transfer to a new employment relationship” as the 

applicant contends but merely a change in the statutory attribution of 

responsibility as employer within the same triangular employment 

relationship.44  

62 This leaves the applicant’s contention that, on the sole employer 

interpretation, workers may be forced to accept terms and conditions 

of employment to which they have not agreed and which may be less 

favourable than those which they enjoyed under the TES. This 

contention is wrong for two reasons.  

63 First, in the event that there was a term or condition of employment 

which applied to a placed worker which was more favourable than that 

which applied to the client’s employees, which is unlikely, section 

189A(5) would not apply. The section only applies in the event that the 

                                                 
44

 The triangular relationship continues for as long as the commercial contract between the TES and the client 

remains in force and requires the TES to remunerate the workers.   
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terms and conditions of employment applicable to the placed worker 

are less favourable than those applicable to the employees of the 

client. 

64 That puts paid to the applicant’s contention under this heading. But 

secondly, and in any event, one is not in reality dealing with two sets 

of terms and conditions of employment. The terms and conditions of 

employment in the triangular employment relationship are the terms 

and conditions of employment that apply at the client’s workplace. As 

submitted above, the TES has no workplace and never employs the 

worker to render services to the TES at its workplace. Just as there is 

a single contract of employment in the triangular employment 

relationship, there is a single set of terms and conditions of 

employment. The applicant’s contention that once section 198A(3)(b) 

is triggered, the workers concerned do not have a contract of 

employment with the client45, is wrong. The terms of the contract are 

the same as that applied between the TES and the workers before 

section 198A(3)(b) had been triggered unless they are upgraded - 

pursuant to section 198A(5) - to the terms of those employees directly 

                                                 
45

 In paragraph 8.6 of the applicant’s submissions 
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employed by the client.     

65 As stated above, the applicant acknowledged in its founding affidavit 

that the abuses associated with how the triangular relationship worked 

in reality, informed the amendments to the LRA under consideration. 

66 The purpose and effect of the amendments is to remedy these abuses 

by upgrading the placed worker to indefinite employment on terms 

and conditions not less favourable than those enjoyed by the client’s 

employees where the placed worker has been employed at the 

premises of the same client for more than three months. When this 

happens, unless the TES continues to pay the placed worker, which it 

is discouraged from doing by virtue of the resultant attribution of joint 

liability, it falls out of the triangle. Far from being constitutionally 

problematic, the result is in harmony with the Constitution, protecting 

and promoting not only the placed workers’ rights to fair labour 

practices but their rights to dignity and equality too.    

The Applicant’s Other Arguments 

The Assertion that Workers are usually the Employees of the TESs as 
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defined in section 213 of the LRA 

67 This assertion, with respect, is wrong. 

68 Section 213 of the LRA provides as follows: 

“ ‘employee’ means any person, excluding an independent 

contractor, who works for a person or for the state and 

who receives or is entitled to receive remuneration.” 

69 Placed workers do not work for the TESs, they work for the client. 

They are therefore not the employees of the TES as defined in section 

213 of the LRA, nor for that matter at common law. 

The language of the deeming provision  

70 The applicant submits that the language of the deeming provision 

points to the dual employer interpretation because: 

“It recognises that the client is not in fact the employer of the 

worker. It merely deems the client to be her employer in 
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recognition of the fact that her actual employer is someone 

else.”46 

71 It is not entirely correct that a deeming provision recognises that the 

true employer is someone else. It is more accurate to state that a 

deeming provision is used in a statute to indicate that the legal 

position in terms of the statute containing the deeming provision (here 

who the employer in law is) is of a particular kind whether or not the 

legal position would have been so if the deeming provision was not 

enacted47.  

72 But in any event, what the applicant of course fails to acknowledge is 

that section 198(2) is also a deeming provision.  

73 As soon as it is appreciated that there are two deeming provisions, 

then it must be accepted that they cannot operate together.  

74 As submitted above, the applicant ignores the clear meaning of the 

language used in section 198A(3)(a).  Benjamin puts it as follows: 

                                                 
46

 Applicant’s Submissions, p 7, para 12.1.  
47

 See for example the dictum of Trollip JA in S v Rosenthal 1980 (1) SA 65 (A) at 75G-H  
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“Sub-paragraph (a) confirms that the TES is the employer; sub-

paragraph (b) specifies the new approach introduced for lower-paid 

workers who are not performing temporary work. The effect is that s 

198A(3)(b)  replaced s 198(2) as the operative clause determining 

the identity of the employer of those workers for purposes of the 

LRA. Sections 198(2) and 198A(3)(b) are both ‘deeming’ 

provisions: once the relevant statutory requirements are satisfied 

they determine the identity of the employer for the purposes of the 

LRA without the need to use common law tests. The two sections 

cannot operate at the same time.”48 

The Purpose of the Sections 

75 The applicant chooses not to engage with one of the fundamental 

purposes of the amendments: the restriction of the TESs to genuine 

temporary work. The LAC correctly found that the sole employer 

interpretation is consonant with this purpose. We submit that only the 

sole employer interpretation is consonant with this purpose. Simply 

put, if the TES remains the employer of the worker after section 

                                                 
48

 Benjamin’s article at p 38. 
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198A(3)(b) is triggered then this purpose is not achieved.  

Joint and Several Liability in terms of sections 198(4) and (4A) 

76 The applicant’s contention in paragraph 16 of its submissions – that 

under the sole employer interpretation vulnerable employees lose the 

protection of section 198(4) because they cease to be employees of 

the TES under the section 198A(3)(b) deeming provision - loses sight 

of the fact that under the sole employer interpretation, the TES cannot 

contravene any of the measures specified in section 198(4) applicable 

to employees who became employed by the client in terms of section 

198A(3)(b) and accordingly neither the TES nor the client can become 

liable under section 198(4) on the basis of the actions of the TES.  

These employees can however still under section 198(4A) enforce a 

contravention of these measures by their employer (the client) against 

the TES if the TES continues to pay them. There is no anomaly and 

the applicant’s contention does not support the dual employer 

interpretation. 

77 The applicant’s contention in paragraph 17 of its submissions that the 
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joint and several liability provisions “clearly proceed from the premise 

that, if the deeming provision is triggered, both the client and the TES 

are deemed to be the employers of the workers”, is also not correct.  It 

must be remembered that in terms of section 198(4A), the client may 

be jointly and severally liable in circumstances in which it is not the 

employer, such as where the employee earns above the BCEA 

threshold or performs genuine temporary services. This undermines 

this argument entirely.  

78 But in any event, the applicant’s understanding of section 198(4A) is 

not correct. As was the case under section 198(4) before the 

amendments were introduced, a business entity in a triangular 

employment relationship can be liable in terms of sections 198(4) and 

(4A) without being the employer of the employees concerned.  Of 

course the joint and several liability of the TES can only persist while it 

has a continued relationship with the client and while it, rather than the 

client, remunerates the placed worker. Once section 198A(3)(b) is 

triggered, the TES ceases to be the employer of the placed worker for 

purposes of the LRA and the contract of employment of the placed 

worker is altered accordingly. The TES may however maintain its 
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contractual relationship with the client and continue to be responsible 

for the remuneration of the placed worker. If the TES chooses to do 

so, it carries joint and several liability with the client in terms of section 

198(4A). 

79 The client and the TES may however terminate their contractual 

relationship upon the triggering of section 198A(3)(b) with the client 

opting to remunerate the placed worker directly. If this is the case, 

then the TES that placed the worker will cease to be a TES in respect 

of that worker because it no longer meets the requirement in section 

198(1) of remunerating the worker. The TES will then fall out of the 

triangular relationship entirely.  

Alignment with the Basic Conditions of Employment Act 75 of 1997 (“the 

BCEA”)  

80 The applicant contends that the sole employer interpretation throws 

the LRA and the BCEA out of alignment.49 

81 The simple answer to this is that if the sole employer interpretation is 

                                                 
49

 Paragraph 27 of the applicant’s submissions. 
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accepted, the two statutes are in reality not out of alignment.  

82 If despite the triggering of section 198A(3)(b), the client maintains a 

contractual relationship with the TES and the TES continues to 

remunerate the worker, both the client and the TES can be sued and 

held liable for any contravention of both the 1995 LRA and the 

BCEA.50  

83 Of course, if the TES stop remunerating the workers after section 

198A(3)(b) has been triggered, the TES is no longer in a triangular 

relationship with its former client and the workers and the abuses 

arising from the reality of a triangular relationship cannot occur. 

84 It was accordingly not necessary for the Legislature to amend the 

BCEA to achieve what it sought to achieve with the amendments to 

section 198 and the incorporation of section 198A into the 1995 LRA. 

Moreover, there is no adverse consequences if a TES is the sole 

employer of placed workers for the purposes of the BCEA and for the 

purposes of the LRA, the TES is the employer of the placed workers if 

                                                 
50

 In terms of section 198(4A) of the 1995 LRA read with section 198(4) of the 1995 LRA and section 82(3) of the 

BCEA.   
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section 198A(3)(b) has not been triggered and the client is the 

employer if it has been triggered.  

85 It is submitted that there is in the circumstances no significance in the 

fact that the LRA has in section 198A(3)(b) a provision that is not 

found in the BCEA. The reliance by the applicant on this aspect, does 

not support the dual employer interpretation of section 198A(3)(b).   

CONCLUSION 

86 For all of the above reasons it is submitted that the applicant has no 

prospect of success in the appeal.  If the application for leave to 

appeal is granted because the matter raises important issues of 

principle that go beyond the interests of the parties before the Court, 

the appeal should be dismissed.  

H VAN DER RIET SC 

H BARNES 

Counsel for the First 
Respondent 

Chambers, Sandton 

9 November 2017  
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