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APPLICANT’S PRACTICE NOTE 

 

Nature of the proceedings 

1. This is an application in terms of rule 19(2) for leave to appeal against a 

judgement handed down by the Labour Appeal Court (the LAC). 
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The issues that will be argued 

 

2. Whether leave to appeal should be granted.  

 

3. The merits of the appeal. This concerns the correct interpretation of section 

198A(3)(b)(i) of the Labour Relations Act 66 of 1995 (the LRA). 

 

The portions of the record that, in the opinion of counsel, are necessary for the 

determination of the matter 

 

4. The portions of the record referred to in the written submissions of the parties, 

and the judgements of the Labour Court and LAC. 

 

An estimate of the duration of oral argument 

 

5. The applicant’s oral argument will not be longer than 2 hours. 

 

Summary of the applicant’s argument 

 

6. The effect of section 198A(3)(b) of the LRA, which is referred to as the deeming 

provision, is that an employee placed with a client by a temporary employment 

service (TES) is, after the elapse of a three-month period, “deemed to be the 

employee of that client and the client is deemed to be the employer”. 
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7. On a proper interpretation of the deeming provision, the client is deemed to be 

an employer of the placed worker, but does not replace the TES as her 

employer. Both continue in tandem as dual employers of the placed worker (the 

dual employer interpretation).    

 

8. The dual employer interpretation is consistent with the language of the deeming 

provision, its context and the purpose of the amendments, and is aligned with 

the Basic Conditions of Employment Act 75 of 1997 (BCEA) and the 

Constitution. 

 

9. The language of the deeming provision recognises that the client is not in fact 

the employer of the placed worker (it only being deemed to be), and does not 

say that the placed worker is no longer an employee of the TES. 

  

10. Sections 213 (the definition of “employee”), 198(2), 198(4) and 198(4A) of the 

LRA are among the contextual indicators favouring the dual employer 

interpretation.  

 

11. The effect of the sole employer interpretation (found by the LAC) is that whilst 

the common law contract of employment between the TES and the placed 

worker remains, they are no longer employer and employee for purposes of the 

LRA. They are left in a common law employment relationship unregulated by 

the LRA. 

 



4 

 

12. The purpose of s 198A is to afford greater protection to vulnerable employees 

post-deeming. Under the dual employer interpretation, the vulnerable 

employees retain all the protections they have always had, and are given 

additional protection post-deeming.  

 

13. Section 82(1) of the BCEA – which provides that the TES is the employer of all 

placed workers – continues to apply after the deeming provision is triggered. In 

terms of the dual employer interpretation, when the deeming provision is 

triggered, the TES remains the employer of the placed worker under both the 

LRA and the BCEA. On the sole employer interpretation, the two statutes are 

thrown out of alignment.    

 

14. The sole employer interpretation brings the deeming provision into conflict with 

the Constitution. It forces placed workers into new employment relationships 

without their consent and on terms to which they have not agreed. This is in 

conflict with an employee’s rights to fair labour practices in s 23(1) and to 

choose her trade, occupation or profession freely in s 22 of the Constitution.  

The dual employer interpretation avoids this. 

 

Authorities on which particular reliance will be placed during oral argument 

 

15. AMCU v Buffalo Coal Dundee [2016] 9 BLLR 855 (LAC). 

 



5 

 

16. Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 

(SCA). 
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