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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
HELD AT JOHANNESBURG 

 
                                                                       CC case no:                               

LAC case no: JA96/15 
 
In the matter between   
 
 
ASSIGN SERVICES (PTY) LTD Applicant 

 

and 

 

NATIONAL UNION OF METALWORKERS  
OF SOUTH AFRICA (NUMSA) First Respondent 
 
 
COMMISSION FOR CONCILIATION,  

MEDIATION AND ARBITRATION (CCMA) Second Respondent 

 

 

COMMISSIONER A.C. OSMAN, NO Third Respondent 

 

 

KROST SHELVING & RACKING (PTY) LTD Fourth Respondent 

 
 
CASUAL WORKERS ADVICE OFFICE (CWAO) First amicus curiae  
 
 
CONFEDERATION OF ASSOCIATIONS IN THE  
PRIVATE EMPLOYMENT SECTOR (CAPES)      Second amicus curiae 
 
_____________________________________________________________________ 

 
AFFIDAVIT: FIRST AMICUS CURIAE 

 
_____________________________________________________________________ 
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I, the undersigned, 
 

IGHSAAN SCHROEDER 
 
solemnly affirm that: 
 
 

1. I am an adult man and the coordinator of the Casual Workers Advice Office (‘CWAO’), which 

was admitted as first amicus curiae in the Labour Appeal Court.  I am authorized by CWAO 

to depose to this affidavit. 

2. The facts herein contained are, unless the contrary appears from the context, within my own 

personal knowledge.  They are, to the best of my knowledge and belief, both true and 

correct.  Where I make submissions of a legal nature, I rely on the advice of my legal 

representatives. 

THE CONTRIBUTION OF CWAO AS AMICUS CURIAE 

3. As an independent, donor-funded community advice office focusing on precarious workers 

and their rights, CWAO placed before the LAC evidence to illustrate the effect of the parallel 

employer interpretation, which was followed by employers after the judgment of the Labour 

Court was handed down. 

4. The evidence canvasses the domestic and international background to the LRA 

amendments in respect of labour broker workers, and the rights-evading response of 

employers to the amendments once they were passed.  It gives examples drawn from our 

experience with thousands of labour broker workers placed in hundreds of workplaces, who 

have struggled to access their new rights to employment security and conditions which are 

‘not less favourable’ than those of their directly-employed counterparts. 

STATUTORY INTERPRETATION  

5. CWAO agrees with Numsa, for all the reasons set out in Numsa’s affidavit, that, on a proper 

interpretation, the TES and the client are not parallel employers when section 198A(3)(b) is 

triggered.  Rather, obligations qua employer under the LRA shift from the TES to the client.  

The plain language of section 198A(3)(b) read in context, and in light of its purpose, places 

this beyond doubt.  
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6. In CWAO’s view the relationship between the placed worker and the client is, in reality, 

always one of employment. An employment relationship does not arise by virtue of section 

198(a)(3)(b), but, rather, statutory recognition of that relationship is restored (by reversing 

the section 198(2) legal fiction deeming the TES to be the employer).  The purpose thereof 

is to prevent what the lawgiver termed ‘abuses’ associated with the triangular arrangement 

for low-earners in ongoing work.  

 

THE EFFECT OF THE PARALLEL EMPLOYER INTERPRETATION   

 

7. Assign argues that the parallel employer interpretation is the one which better protects 

workers.  CWAO’s experience shows that this is not true.  In fact, this incorrect interpretation 

results in absurdities, which absurdities compound uncertainty and fuel rights violations. 

 

The parallel employer interpretation does not afford better protection 

 

8. Assign identifies three ‘key problems’ as the mischief sought to be addressed by the 

amendments: employment security, wage discrimination, and difficulties of enforcement.  

Notably, it leaves out of account collective bargaining – another significant motivating force 

for the amendments was that labour broker workers were unable meaningfully to bargain 

effectively with their TES employer, because the terms of their employment had already 

been agreed up-front in terms of the service-level agreement between the TES and its 

client. 

 

9. Assign argues that the parallel employer interpretation addresses the three problems it 

identifies, and that it gives protections which are at least as good as those afforded by the 

sole employer interpretation.   

 

10. This is incorrect.  CWAO has worked closely with thousands of workers from hundreds of 

workplaces and this experience leaves me in no doubt that the parallel employer 

interpretation (which has been uniformly applied by employers since the judgment of the 

Labour Court) produces uncertainty and employment insecurity, and that it undermines 

collective bargaining. 
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11. In the paragraphs which follow I describe how the parallel employer interpretation 

undermines every one of the purposes sought to be achieved by the amendments to section 

198 of the LRA.  The parallel employer interpretation: 

 

11.1. Increases employment insecurity; 

11.2. Perpetuates wage discrimination; 

11.3. Compounds difficulties of enforcement; and 

11.4. Undermines collective bargaining. 

 

First: the parallel employer interpretation increases employment insecurity 

 

12. CWAO has dealt with numerous cases of dismissal in which each employer denies an 

employment relationship with the worker, sending the worker to and fro between client and 

labour broker. 

 

13. A number of labour brokers have moved workers to different work sites to protect client 

companies.  They have changed workers’ job descriptions and reduced their wages.  In 

other instances workers have been transferred to a new labour broker. 

 

14. These practices result in workers being even less certain who their employer is.  It is unclear 

whether section 198 rights, which were confirmed through arbitration or settlement 

agreements, still apply.  Their attempts to organise to defend themselves and to access their 

rights have been undermined by these events, and many of their leaders have been 

dismissed. 

 

15. These practices would not be possible under the ‘sole employer’ interpretation. 

 

Second: the parallel employer interpretation perpetuates wage discrimination 

 

16. The most common response of deemed client employers is to insist that workers must direct 

their demand for ‘not less favourable’ treatment to the labour broker (their parallel employer) 

instead.  This approach is made possible by the continued involvement of the labour broker 

in the employment relationship and an approach which regards the labour broker as the 

‘primary employer’ because it is the employer which has concluded an express employment 
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contract with the worker.  As a result, deemed workers have continued to work side by side 

with directly-employed workers doing the same or similar work, but under much worse 

conditions and lower rates of pay. 

Third: the parallel employer interpretation compounds difficulties of enforcement  

 

17. The uncertainty and contestation regarding who the employers are, the insistence on the 

part of employers that the labour broker is the primary employer, and various other attempts 

to disguise employment (including cascades of labour brokers, the one hiring workers 

through the next one) means further difficulty for workers attempting to access rights 

through section 198D of the LRA.   

 

18. The evidence before the LAC included the examples of Bevcan and LG Electronics, in which 

the parallel employers sequentially argued that various dispute resolution bodies lacked 

jurisdiction over them.  The resultant delay (which was two years in the case of LG) provides 

employers with an opportunity to dismiss and victimize workers who actively seek their new 

rights.   

 

Fourth: the parallel employer interpretation undermines workers’ ability to bargain 

collectively  

 

19. To practically illustrate the effect of the parallel employer interpretation, we placed evidence 

of a struggle at Procter and Gamble (‘P&G’), a well-known workplace, before the LAC.  The 

CCMA, in an award, had confirmed that workers placed at P&G were its deemed employees 

under section 198A(3)(b).  With our help, the workers wrote to P&G to raise issues relating 

to their conditions of work, including access to a performance bonus, unwanted medical 

testing, various unilateral changes (including a new rule requiring forklift drivers to sign in 

and out when going to the toilet) and P&G’s failure to treat them ‘not less favourably’ than 

their counterparts. 

 

20. P&G, through their attorneys ENSAfrica, responded that P&G was only a ‘deemed 

employer’ which is not the same thing as an ‘employer’; they were accordingly ‘not 

responsible for’ and had ‘no power to decide or change’ wages, bonus, leave, shift systems, 

training, or medical testing.  They advised workers to take these matters up with the TES.  

The correspondence is marked CWAO12.  
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21. The absurdity here is apparent: P&G has actual control over their terms and conditions of 

work but says it doesn’t, while the TES has no capacity to meet their claims in substance, 

but insists on standing in for its client. 

  

22. Faced with this dilemma – that the employer with the power to negotiate refuses to talk and 

refers the workers to a second employer with no such power – the workers’ only remedy 

was to refer a dispute of mutual interest and ultimately to strike in support of their demands.  

In advising them, CWAO came to understand that this was too risky for workers who are 

vulnerable, and whose employment is precarious.  Those workers continue working today 

as though no amendment had been enacted. 

 

Assign’s position is accordingly misconceived  

 

23. Assign insists that having parallel employers increases workers’ protection, but this is 

manifestly untrue and could never be the case.  This is because the interests of workers and 

employers are inherently divergent, and: 

 

23.1. where the interests of the parallel employers coincide, workers in fact face a more 

powerful adversary; whereas  

 

23.2. where their interests diverge, workers’ obedience to one will constitute 

insubordination towards the other.   

 

24. For workers, having parallel employers entails parallel and potentially conflicting instructions, 

working time arrangements, disciplinary codes, policies and procedures, and duties of care.  

The situation becomes particularly complex where the worker faces dismissal or transfer by 

one of the parallel employers (as illustrated by the facts of the Aluvin case) and where 

workers try to access section 198A(5) rights to treatment which is ‘not less favourable’ while 

two employers remain in the equation (as illustrated by the case of SDV). 

 

25. The amendments came into effect on 1 January 2015, since which time employers have, in 

an organised fashion, insisted on the parallel employer interpretation.  That this 

interpretation suits their interests, and not those of workers, is beyond doubt: the suggestion 
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that they are motivated by a desire to strive for an outcome that enhances protection for 

workers is disingenuous.  

 

The parallel employer interpretation results in absurdities, which fuel rights violations 

 

26. The employers contended, before the LAC, that it was ENSAfrica’s advice, rather than the 

law, which was at fault here.  I disagree – it is indeed the parallel employer interpretation of 

the law that is the wellspring of the problem. The parallel employer interpretation results in 

absurdities which in turn create opportunities for rights-circumvention.   

 

27. In advising the P&G workers we came to realise that, even assuming a ‘correct’ application 

of the parallel employer interpretation (as contended for by Assign): 

 

27.1. P&G workers have demands in relation to their terms and conditions of employment.  

P&G is the entity with the power to be responsive to these demands: it is P&G’s day-

to-day operations which require that work be organised in a particular way, and P&G 

generates and controls the surplus from which any wage increases or benefits must 

come.  The TES has no control over these factors (which in any event will have been 

agreed upfront in their commercial arrangement with P&G); 

 

27.2. the workers negotiate with P&G, but fail to reach agreement.  Their remedy is a 

protected strike under the LRA; 

 

27.3. the strike entails withdrawing their labour from their parallel TES employer.  

However, it is only protected in respect of P&G, no demand relating to a matter of 

mutual interest having lain (or been capable of articulation) against the TES; 

 

27.4. the TES is therefore within its rights to instruct the workers to return to work, failing 

which they are in breach of contract and likely dismissed. 

 

28. The absurdities are manifest - here is a strike which: 

 

28.1. affects and prejudices one of the parallel employers (the TES) but which that 

employer is powerless to resolve; and 
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28.2. is simultaneously protected and unprotected. 

 

29. An interpretation which undermines such a fundamental LRA mechanism and results in 

absurdity cannot be correct.  

 

30. Even if TES and client follow the parallel employer interpretation correctly, the results are 

absurd and undermine the certainty of employment relationships. A profusion of ambiguities 

and contradictions creates risks for precarious workers, having the opposite result to the one 

intended by the law-giver.  

 

31. In addition, the parallel employer interpretation is in direct conflict with article 12 of ILO 

Convention C181 which requires member States to determine and allocate … the respective 

responsibilities of [TES and client].  The mischief at which this article is aimed is the self-

same mischief targeted by the LRA amendment: the evasion of employment-law obligations.  

 

CONCLUSION 

 

32. The plain language of section 198A(3)(b) read in context and in light of its purpose provides 

that placed workers who are not performing a temporary service are employed solely by the 

client. 

 

33. Were there to be any doubt or ambiguity, which we deny, then the sole employer 

interpretation is to be preferred.  The parallel employer interpretation is not correct because 

it does not result in the intended protection.  The only interpretation which properly protects 

precarious workers is that the client-employer becomes the sole employer for the purposes 

of the LRA. 

 
________________________________ 

 Deponent: IGHSAAN SCHROEDER 
 

I certify that the Deponent has acknowledged that he knows and understands the contents of this Affidavit 
which was sworn to before me at ____________on this ___day of August 2017, and that the provisions of 
the Regulations contained in Government Notice R1258 of 21 July 1972 (as amended) were complied 
with. 

___________________________ 
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COMMISSIONER OF OATHS 


