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I, the undersigned: 

 

XOLISA NGAKO 

 

do hereby make oath and say that: 

 

1 I  am an adult male attorney, an associate in the firm Ruth Edmonds Attorney Inc. 

with my address at 20 The Bend, Observatory, Johannesburg, 2198. I am the first 

respondent’s attorney of record. 

2 The facts stated herein are, unless otherwise stated or indicated by the context, 

within my own personal knowledge and to the best of my belief both true and 

correct.  

3 I am duly authorised to depose to this affidavit on NUMSA’s behalf. 

4 NUMSA opposes the applicant’s application for leave to appeal on the basis that 

the applicant has no reasonable prospects of success on appeal. It would 

therefore not be in the interests of justice for this Honourable Court to grant leave 

to appeal. 

5 NUMSA will seek to demonstrate this by setting out the ratio of the Labour Appeal 

Court (“LAC”) judgment, which is undoubtedly correct, and by answering the 

applicant’s criticisms thereof, which, it is respectfully submitted, are manifestly 
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without merit.  

6 In this affidavit, I will not answer ad seriatim to every paragraph of the applicant’s 

founding affidavit but only to those which call for a substantive response. 

Allegations in the applicant’s founding affidavit which are inconsistent with this 

affidavit must be taken to be denied.  

THE LAC JUDGMENT   

7 The issue before the LAC was one of pure statutory interpretation. It pertained to 

section 198A, an amendment to the Labour Relations Act 66 of 1996 (“LRA”), 

introduced by way of the Labour Relations Amendment Act, which came into 

effect on 1 January 2015.  

8 The issue was whether, when section 198A(3)(b) of the LRA is triggered, the 

workers who have been placed with a client by a temporary employment service 

(“TES”) are employed exclusively by the client or by both the client and the TES. 

In the LAC, the former position, which has become known as “the sole employer 

interpretation” was contended for by NUMSA while the latter position, which has 

become known as “the parallel employer interpretation” was contended for by the 

applicant. 

9 The LAC found that the sole employer interpretation is the correct one. It 

expressed its ratio as follows: 
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“The plain language of s198A(3)(b) of the LRA, interpreted in context 
unambiguously supports the sole employer interpretation and is in line 
with the purpose of the amendment, the primary object of the LRA and 
protects the rights of placed workers.”1 

10 It is respectfully submitted that this is undoubtedly correct. 

11 Having regard to the plain language of section 198A(3)(b), read with section 198 

and section 198A, the following is clear: 

11.1 Section 198 deals with the general position with regard to TESs. Thus 

subsection 2 provides that “For the purposes of this Act, a person whose 

services have been procured for or provided to a client by a temporary 

employment service is the employee of that temporary employment service, 

and the temporary employment service is that person’s employer.”2 

11.2  Section 198A deals with the application of section 198 to a specific 

category of worker: lower paid workers placed with clients by TES’s (“lower 

paid placed workers”).3 

                                                 
1
 The LAC Judgment at para 48. 

2
 Section 198(2) is a deeming provision in that it creates a legal fiction in order to identify one of the parties as the 

employer of the placed worker under the LRA because the conventional tests of employment, both at common law 

and statutorily, are inadequate in the circumstances of triangular employment. See in this regard Benjamin 

Restructuring triangular employment: The interpretation of section 198A of the Labour Relations Act (2016) 37 ILJ 

28 at p34. Importantly, all parties accepted in both the Labour Court and the Labour Appeal Court that section 

198(2) is a deeming provision.  
3
 Those earning below the BCEA threshold. Thus, section 198A(2) of the LRA provides that “This section does not 

apply to employees earning in excess of the threshold prescribed by the Minister in terms of section 6(3) of the 

Basic Conditions of Employment Act.” The threshold has been set at R205 433.30 per annum (in GN 531 in GG 

37795 of 1 July 2014). 
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11.3 Section 198A(3)(a) provides that when lower paid placed workers are 

performing a temporary service as defined they are deemed to be 

employees of the TES in terms of section 198(2). 

11.4 Section 198A(3)(b)(i) provides that when lower paid placed workers are not 

performing a temporary service as defined they are deemed to be the 

employees of the client. 

11.5 Sections 198(2) and 198A(3)(b)(i) cannot operate at the same time. 

11.6 It follows that when lower paid placed workers are not performing a 

temporary service as defined, then section 198A(3)(b)(i) replaces section 

198(2) as the operative deeming clause for purposes of determining the 

identity of the employer. 

12 The LAC was accordingly correct in rejecting the Labour Court judgment and 

finding that the plain language of section 198A(3)(b), read in the context of the 

section as a whole, unambiguously supports the sole employer interpretation. 

13 The LAC found that the sole employer interpretation is consonant with the main 

thrust of the amendments to section 198 and section 198A outlined in the 

Explanatory Memorandum which accompanied the LRA Amendment Bill, as 

follows: 
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“Section 198 has been amended, and a new section and further provisions 
introduced into the LRA, in order to address more effectively certain 
problems and abusive practices associated with temporary employment 
services (TESs), or what are more commonly referred to as ‘labour 
brokers’. The amendments further regulate the employment of persons by a 
TES in a way that seeks to balance important constitutional rights. The 
main thrust of the amendments is to restrict the employment of more 
vulnerable lower paid workers by a TES to situations of genuine temporary 
work and to introduce various further measures to protect workers 
employed in this way.”4 (emphasis in the judgment) 

14 The LAC found that neither sections 198A(4) and (5), nor section 198(4A), militate 

against the sole employer interpretation, as the applicant had contended. On the 

contrary, the LAC found that, having regard to their purpose, these sections  

support the sole employer interpretation. 

15  The LAC found that the purpose of sections 198A(4) and (5) is to ensure that the 

category of employee sought to be protected by the amendments, viz lower paid 

placed workers not performing temporary work, are not treated differently from the 

employees employed directly by the client. Thus it held that: 

“The purpose of these protections in the context of s 198A is to ensure 
that the deemed employees are fully integrated into the enterprise as 
employees of the client. The protection provided for takes into account 
the fact that the contractual relationship between the client and the placed 
worker does not come about through a negotiated agreement or through 
the normal recruitment processes of the client. The employment 
relationship is created by a statutory deeming clause. Hence the placed 
workers become employed by the client for an indefinite period and on 
the same terms and conditions to the employees of the client performing 
the same or similar work.”5 

                                                 
4
 The LAC judgment at para 38. 

5
 The LAC Judgment at para 40. 
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16 The LAC found that the purpose of section 198(4A) is to reinforce the protection 

of  the lower paid placed workers targeted by the amendments and to discourage 

TESs from remaining in the triangular relationship beyond the expiration of the 

three month period. Thus, it held that:  

“The fact that in terms of s198(4A) the deemed employee may institute 
proceedings against either the TES or the client or both, or that in terms 
of the BCEA the labour inspector may secure and enforce compliance  
against the TES or the client as if it were the employer or both, and that 
any order or award made against the TES or client in terms of the 
subsection may be enforced against either, is  a measure to reinforce 
protection of lower-paid workers and to restrict the TESs to employing 
employees only for work of a temporary work (sic) as defined in s198A of 
the LRA. The joint and several liability provisions have the potential to 
discourage the TESs from being further involved in the administrative 
arrangements regarding employees placed with a client for a period in 
excess of three months.”6 

17 The applicant, in the LAC, argued that had the legislature intended the client to 

become the sole employer in terms of section 198A(3)(b)(i), the amendments 

would have made provision for the contract of employment be transferred from the 

TES to the client as in the case of section 197 transfers. In rejecting this 

argument, the LAC noted that the amendments also do not stipulate that the TES 

and the client become joint employers on the expiration of the three month period. 

The LAC  held further as follows: 

“The purpose of the deeming provision is not to transfer the contract of   
employment between the TES and the placed worker to the client but to 
create a statutory employment relationship between the client and the 
placed worker. Bearing in mind that the purpose of the amendment was 

                                                 
6
 The LAC Judgment at para 41. 



 

 

 

8 

to have the temporary employment service restricted to one of ‘true 
temporary  service’ as defined in s 198A of the LRA, the intention must 
have been to upgrade the temporary service to the standard employment 
and free the vulnerable worker from atypical employment by the TES.”7 

18 Finally, the LAC found that the sole employer interpretation does not ban the 

TESs, as the applicant had contended. The LAC held as follows in this regard: 

“The sole employer interpretation does not, in my view, ban the TESs. It 
however, regulates the TESs by restricting the TESs to genuine 
temporary employment arrangements in line with the purpose of the 
amendments to the LRA. The TES remains the employer of the placed 
employee until the employee is deemed the employee of the client. The 
TES will be responsible for its statutory obligations regarding the placed 
workers for as long as the deeming provision has not kicked in. This 
interpretation reconciles the perceived conflict between s 198(2) and 
198A(3)(b) referred to in s 198(4A) of the LRA.”8 

19 The applicant raises a plethora of criticisms of the LAC judgment. NUMSA 

submits that they are without merit and will seek to demonstrate this in its answer 

to the applicant’s founding affidavit below. 

ANSWER TO THE APPLICANT’S FOUNDING AFFIDAVIT 

Ad Paragraphs 1 to 10 

20 The contents of these paragraphs are not disputed. 

Ad Paragraphs 11 to 19 

                                                 
7
 The LAC Judgment at para 43. 

8
 The LAC Judgment at para 42. 
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21 NUMSA opposes the application for leave to appeal on the basis that the 

applicant has no reasonable prospects of success on appeal. It would therefore 

not be in the interests of justice for this Court to grant leave to appeal. 

22 For the same reasons, it is disputed that the matter raises an arguable point of 

law which warrants the consideration of this Court. 

23 The applicant’s contention that the LAC’s judgment amounts to a ban on labour 

broking is not correct. This will be dealt with further below. 

24 Save as above, the contents of these paragraphs are not disputed. 

Ad Paragraphs 20 to 27 

25 It is submitted that the LAC judgment is correct and that the applicant’s criticisms 

thereof are without merit. 

26 Save as above, the contents of these paragraphs are not disputed. 

Ad Paragraphs 28 to 35  

27 NUMSA’s analysis of the LAC judgment has been set out above. To the extent 

that the contents of these paragraphs conflict therewith, they are denied. 
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Ad Paragraphs 36 to 39 

28 It is not disputed that “in terms of established principles on statutory interpretation, 

the process of interpreting the deeming provision called for an inquiry into the 

language of the deeming provision, read in the context of sections 198 and 198A 

as a whole, and having regard to the purpose of the provision and the background 

to its enactment.”  

29 It is submitted that this was precisely the approach adopted by the LAC to the 

interpretative question before it.  

30 It is also not disputed that, in general terms, the word “deemed” may mean 

different things in different contexts. However, it is respectfully submitted that the 

applicant’s analysis of the text of sections 198 and 198A is fundamentally flawed. 

It fails to take account of the fact that there is not one but two deeming provisions 

at play and that the circumstances of their application are clearly and contrastingly 

delineated. The deeming provisions are: 

30.1 section 198(2) - which applies where lower paid placed workers are 

performing a temporary service as defined and provides that the TES is the 

employer;9 and  

30.2  section 198A(3)(b) - which applies when lower paid placed workers are not 

                                                 
9
 In terms of section 198A(3)(a). 
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performing temporary work as defined and provides that the client is the 

employer.   

31 Plainly, these two sections cannot operate at the same time. 

32 It follows that the LAC was correct in finding that the plain language of the 

sections unambiguously supports the sole employer interpretation. 

33 It is respectfully submitted that, for this reason alone, the applicant has no 

reasonable prospects of success on appeal. 

34 Save as above, the contents of these paragraphs are denied. 

Ad Paragraphs 43 and 44 

35 Earlier in its founding affidavit, the applicant contends that “[the LAC’s] finding and 

interpretation has profound implications for the ability of TESs to provide a service 

post-deeming, and is, in submission, tantamount to a ban on labour broking after 

the elapse of the three month period under the LRA.”10 (emphasis added) 

36 This is not correct. As the LAC correctly found, the sole employer interpretation 

does not ban the TESs, it regulates them by restricting them, in respect of lower 

paid placed workers, to genuine temporary employment, in line with the stated 

                                                 
10

 At para 18. 
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purpose of the amendments.11 

37 It is important to appreciate the parameters of this regulation, for they are limited. 

In relation to higher earning placed workers, that is, placed workers earning above 

the BCEA threshold, the TESs are not restricted or regulated in any manner 

whatsoever.  In relation to lower paid placed workers, the TESs are not prohibited 

from operating after the expiration of the three month period, they are simply no 

longer deemed to be the employer of lower paid placed workers for purposes of 

the LRA.  It is clear that the applicant appreciates this for its states, in paragraph 

44 of its founding affidavit, that “the [LRA] does nothing to disturb the commercial 

agreement between the TES and client, or the contract of employment between 

the TES and placed worker – both of which continue to exist post-deeming.” This 

statement by the applicant undermines, entirely, its contention that the LAC 

judgment is tantamount to a ban on labour broking. 

38 The applicant’s above statement is however only partially correct. While it is 

correct that the LRA does nothing to disturb the commercial arrangements 

between TES and client post- deeming, the same is not necessarily true in 

respect of the contract of employment between TES and placed worker. If one is 

dealing with a lower paid placed worker not performing temporary work, then the 

very purpose and effect of the amendments is to alter the contractual 

arrangements which existed between the TES and that worker. Those contractual 

                                                 
11

 The LAC Judgment at para 42. 
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arrangements are altered in two respects: first the identity of the employer 

changes and second, if the terms and conditions on which the lower paid placed 

worker is employed are less favourable than those  enjoyed by the workers 

employed directly by the client, then such terms and conditions are, in terms of 

section 198A(5), upgraded accordingly. 

39 The applicant argued in the LAC that the deeming provision in section 198(2) 

creates an implied statutory employment contract between the TES and a placed 

worker. The applicant contended in the LAC (and continues to contend) that that 

contract continues in existence in parallel with a new contract of employment 

which comes into operation between the client and the placed worker if section 

198A(3)(b) is triggered.  

40 This contention, which is foundational to the parallel employer interpretation, is, in 

NUMSA’s respectful submission, fundamentally misconceived. 

41 NUMSA accepts that the deeming provision in section 198(2) may be said to 

create an implied statutory employment contract between the TES and a placed 

worker. It is however important to appreciate that this is the employment contract 

that contains the terms of employment of the worker placed with a client, not an 

employment contract between the TES and the worker when the worker is not 

placed. It is this same contract of employment that is altered in the event that 

section 198A(3)(b) is triggered. 
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42 There are accordingly not two employment contracts operating in parallel, but a 

single contract of employment applicable to the placed worker which is altered by 

statute in the event that section 198A(3)(b) is triggered.  

43 Once section 198A(3)(b) is triggered, the TES ceases to be the employer of the 

placed worker for purposes of the LRA and the contract of employment of the 

placed worker is altered accordingly. The TES may however maintain its 

contractual relationship with the client and continue to be responsible for the 

remuneration of the placed worker. If the TES chooses to do so, it carries joint 

and several liability with the client in terms of section 198(4A). 

44 The client and the TES may however terminate their contractual relationship upon 

the triggering of section 198A(3)(b) with the client opting to remunerate the placed 

worker directly. If this is the case, then the agency that placed the worker will 

cease to be a TES in respect of that worker because it no longer meets the 

requirement in section 198(1) of remunerating the worker. The TES will then fall 

out of the triangular relationship entirely. While the amendments may encourage 

this result, they do not compel it. 

45  Save as above, the contents of these paragraphs are denied.    

Ad Paragraph 45   

46 In this paragraph, the applicant hones in on section 198(2) and the fact that the 
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Explanatory Memorandum states that section 198 “continues to apply to all 

employees.” This must mean, says the applicant, that section 198(2) applies 

concurrently with section 198A(3)(b), making the parallel employer interpretation 

the only tenable one. 

47 Again it is submitted, with respect, that the applicant’s analysis of the text of the 

sections is fundamentally flawed. In the first place, the applicant’s analysis fails to 

take cognisance of the fact the section 198 deals with the general position with 

regard to TESs while section 198A deals with the application of section 198 to a 

specific category of worker: lower paid placed workers. 

48 But in any event, section 198A(3) and in particular its use of the term “or”, make it 

clear that section 198(2) and section 198A(3)(b) do not operate concurrently.  

Lower paid placed workers are either performing a temporary service in which 

case they are deemed to be the employer of the TES in terms of section 198(2) or 

they are not performing a temporary service in which case they are deemed to be 

the employees of the client in terms of section 198A(3)(b). The sections are, on 

their own terms, mutually exclusive. 

49 Save as above the contents of these paragraphs are denied. 

Ad Paragraph 46 

50 The applicant’s main submission in this paragraph is that the joint and several 
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liability provision – section 198(4A) - which applies post-deeming, must mean that 

the TES remains an employer in parallel with the client. 

51 But this, with respect, does not follow. It must be remembered that in terms of 

section 198(4A), the client may be jointly and severally liable in circumstances in 

which it is not the employer, such as where the employee earns above the BCEA 

threshold or performs temporary services. This, it is submitted, undermines the 

applicant’s argument under this heading entirely. 

52 As has been noted above, the joint and several liability of the TES can only 

persist while it has a continued relationship with the client and while it, rather than 

the client, remunerates the placed worker. This is by virtue of the definition of a 

TES in section 198(1). As the LAC correctly found, this continuing joint and 

several liability of the TES is consistent with the purpose of making the long term 

use of triangular employment for the employment of low paid workers an 

unattractive proposition. 

53 However, the TES’s joint and several liability in these circumstances does not 

elevate it to being an employer, just as the client’s joint and several liability, where 

it is not the employer, does not elevate it to being an employer. 

54 The applicant makes some additional submissions in paragraphs 46.2 to 46.7 to 

the effect that various aspects of the text of the sections support the parallel 
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employer interpretation. NUMSA’s submissions in relation to the plain language of 

the sections which compel the sole employer interpretation have been set out 

above and need not be repeated. For those reasons, it is submitted that the 

applicant’s submissions in these sub-paragraphs are without merit. 

55 Save as above the contents of these paragraphs are denied. 

Ad Paragraphs 48 to 52 

56 NUMSA agrees that some of the key abuses associated with labour broking and 

sought to be addressed by the amendments are set out by the applicant in 

paragraph 48. It is of course by deeming the client to be the employer of the lower 

paid placed workers and ensuring parity with workers employed directly by the 

client that these abuses are addressed. The parallel employer interpretation, self 

evidently, adds nothing to this. 

57 The parallel employer interpretation is however not merely neutral in its effect. On 

the contrary, it produces uncertainty as to the identity of the employer and this 

uncertainty, as the evidence put up by CWAO clearly demonstrates, threatens the 

fundamental rights of workers to fair labour practices and equality. Clear 

delineation of the identity of the employer is, on the other hand, conducive to the 

protection and promotion of such rights. For this reason, in the event there that 

there were any doubt as to the correct interpretation, the sole employer 
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interpretation would stand to be preferred.  

58 But there is, in NUMSA’s submission, no doubt as to the correct interpretation. In 

this regard it is important to note that the applicant does not refer to one of the 

fundamental purposes of the amendments in these paragraphs. This is to restrict 

the use of the TESs to genuine temporary work. As the LAC correctly found, the 

sole employer interpretation is consonant with this purpose. NUMSA goes a step 

further and submits that that only the sole employer interpretation can achieve this 

purpose. 

59 It is respectfully submitted that for this reason alone, the applicant has no 

prospects of success on appeal. 

60 Save as above the contents of these paragraphs are denied.  

Ad Paragraphs 53 and 54 

61 It is respectfully submitted that the applicant mischaracterises the LAC judgment 

in these paragraphs. The LAC stated in paragraph 45 of its judgment that “it is 

important to appreciate that the employment relationship between the placed 

worker and the client arises by operation of law, independent of the terms of any 

contract between the placed worker and the TES.” 

62  The LAC’s finding, with respect, is that a contractual relationship of employment  
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between the placed worker and the client is created by the provisions of the new 

section 198A irrespective of the contractual arrangements between the TES and 

the worker. It does not follow from this that the LAC found that two contracts of 

employment, one between the TES and the placed worker and one between the 

placed worker and client continue to exist in parallel. Indeed, the LAC made no 

such finding. 

63 Save as above the contents of these paragraphs are denied. 

Ad Paragraph 55 

64 In this paragraph, the applicant complains that the sole employer interpretation 

means that “placed workers would, at the point of deeming, lose accrued rights vi-

a-vis the TES, and the statutory rights and obligations and powers and duties as 

between the TES and placed worker generated by the LRA would simply 

evaporate.” 

65 This is not correct. As stated above, there can only be one contract of 

employment for each placed worker. The extent to which that contract will 

transform upon the triggering of section 198A(3)(b) will depend on the 

circumstances of each case. The identity of the employer will always change. The 

terms and conditions of the placed worker’s employment may or may not change 

depending on what they were prior to section to the triggering of section 
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198A(3)(b). The placed worker and the client may agree on additional new terms. 

In most cases however, residual contractual  terms in place prior to the triggering 

of section 189A(3)(b) are likely to remain unchanged. 

66 Save as above the contents of these paragraphs are denied. 

Ad Paragraphs 56 to 63 

67 The applicant makes much of the apparent conflict between the provisions of the  

BCEA and the LRA pertaining to the TES as the employer of placed workers.  The 

reality however is that, in practical terms, no conflict in this regard will arise. This 

is simply because section 82(3) of the BCEA provides that the TES and the client 

are jointly and severally liable for any violations of the BCEA perpetrated by the 

TES. 

68 In the event that a conflict were somehow to arise notwithstanding section 82(3) of 

the BCEA, the matter would be governed by section 210 of the LRA which 

provides, in essence, that in the event of conflict between the provisions of the 

LRA and the provisions of any other law, the provisions of the LRA will prevail.     

69 Save as above the contents of these paragraphs are denied. 
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CONCLUSION 

70 For all of the above reasons, NUMSA respectfully submits that the application for 

leave to appeal ought to be dismissed with costs, including the costs of two 

counsel.  

 

   

_______________________________ 

                                                      DEPONENT  

 

        
Signed and sworn to before me at                                   on                                       

2017, the deponent having acknowledged that the deponent knows and understands 

the contents of this affidavit. 

 __________________________________ 

     COMMISSIONER OF OATHS 
FULL NAMES: 
BUSINESS ADDRESS: 
DESIGNATION: 
CAPACITY 
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